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Bbowk,  Petitioner,  t.  Bioii 

(9r]fid]ia,«k) 

Where  m  pxifloner  has  been  ooiiTicted  mad  santenoed,  mad  dnlj  eonuiiitted  la 
pnnomaoe  of  the  sentenoe,  the  power  of  the  court  to  reTifo  or  ehaage  the 
■entenoe  Ib  ftt  ma  end. 

PETinoK  for  writ  of  Jiabeas  corpus. 

The  petitioner  having  been  indicted  for  cheating  by  fiEdae  pre* 
tonfleSy  and  haying  ^«eaded  guilty^  was  sentenced  to  imprisonment 
in  the  connty  jail  for  six  months^  and  duly  committed  in  pursuance 
of  said  sentence.  Several  days  afterward  the  justice  of  the  court 
which  pronounced  said  sentence  had  the  petitioner  recalled  into 
oourty  and  sentaxced  him  on  the  same  indictment  and  conviction  to 
be  imprisoned  in  the  state  prison  for  the  term  of  three  yean.  The 
respondent,  Rice,  was  the  warden  of  the  state  prison. 

Davis  A  Drwnmondj  for  petitioner. 

N.  WM,  for  respondent 

KssTf  J.  The  question .  presented  by  the  case  before  us  is, 
whether  the  sentence  to  three  years'  imprisonment  in  the  state 
prieor  was  legally  imposed.  It  is  not  objected  that  such  a  sentence 
was  beyond  the  limit  fixed  for  the  crime,  but  it  is  urged  that  the 
court  had  no  power  to  indict  it,  because  the  same  court  had  passed 
a  prior  sentence  of  six  months'  imprisonment  in  the  county  jail  on 
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the  same  indictment,  and  had  issued  a  warrant  of  commitmenti 
which  had  been  executed  by  the  sheriff,  by  committing  the  prisoner 
to  the  jail,  and  he  had  been  received  by  the  jailer  and  entered  on 
the  register  as  such  prisoner,  and  had  remained  as  such  for  nineteen 
days  o'  the  six  months  before  he  was  recalled  into  court  and  the 
jecond  sentence  imposed. 

After  conyiction,  if  no  legal  bar  is  interposed,  it  is  the  duty  of 
the  court  to  award  sentence,  and  after  such  sentence  of  imprison- 
ment is  pronounced  and  recorded  on  the  docket,  it  is  the  duty  of 
the  court  to  issue  a  warrant  to  the  i^eriff  or  warden,  directing  him 
to  take  the  convict  into  custody,  and  remove  him  to  the  designated 
place  of  confinement.  When  the  court  has  done  these  acts  it  would 
seem  to  have  done  all  that  it  had  legal  power  to  do,  and  its  power 
over  the  prisoner  or  his  destiny,  under  the  proceedings  then  before 
it,  would  appear  to  be  at  an  end. 

If  there  had  been  any  irregularities  or  any  illegal  proceedings, 
the  remedy  would  be  by  writ  of  error,  or  review,  or  by  habeas  car- 
fmSy  or  some  other  new  proceeding. 

It  is  clear  that  a  judge  cannot  pass  two  sentences,  to  be  in  foroe 
at  the  same  time.  He  cannot  pass  a  sentence  of  imprisonment  in 
the  county  jail  for  a  specified  time,  and  afterward  add  to  it  a  sen- 
tence of  years  in  the  state  prison,  to  take  eflect  after  the  expiration 
of  the  first  part  of  the  sentence. 

If  there  can  be  any  validity  in  the  second  sentence,  it  must  be 
because  the  first  sentence  is  legally  annulled  or  revoked,  and  made 
entirely  void. 

How  far  does  the  power  of  the  court  in  this  respect  extend  ?  It 
seems  to  have  been  settled  by  practice  and  by  authority,  both  in 
this  country  and  in  England,  that  during  the  term  the  court  has 
power  over  its  unexecuted  entries  or  judgments,  and  may  revoke, 
alter  or  substitute  new  decrees  or  entries  in  place  of  those  before 
made  or  entered  and  not  executed,  both  in  civil  and  criminal  cases. 
If,  for  instance,  a  default  is  entered  in  a  civil  suit,  and  a  special 
judgment  is  ordered  and  entered  on  a  day  before  the  end  of  the 
term,  and  also  that  execution  issue  accordingly,  it  seems  that,  before 
the  execution  is  actually  issued,  the  court  may  revoke  and  strike 
out  the  entry  and  leave  the  case  without  any  special  entry.  But  if 
an  execution  had  been  duly  issued,  and  if  a  levy  had  been  made  or 
eommenced,  it  would  clearly  be  beyond  the  power  of  the  judge  to 
«nnul  the  record  by  ordering  the  clerk  to  erase  the  entry.    So  in  a 
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criminal  case,  so  long  as  the  sentence  remains  entirely  unexecuted 
in  any  part,  and  no  execution  of  it  lias  been  attempted  or  made,  it 
has  been  held  that  it  might  be  rcToked,  and  another  sentence  be 
substituted.     Commonwealth  v.  Weymouth,  2  Allen,  144. 

Chief  Justice  Shaw,  in  Stickneg  v.  Davis,  17  Pick.  169,  says, 
when  sx)eaking  of  a  judgment  in  a  civil  case:  "  Where  it  clearly 
appears  that  no  action  has  been  had  on  the  judgment,  or  the  execu- 
tion, if  one  has  been  issued,  has  been  returned  to  the  files  unexe- 
cuted, and  where  the  rights  of  third  persons  cannot  be  aflFected, 
there  seems  to  be  no  reason  why  the  same  thing  (as  an  entry  of  a 
jndgment  nunc  pro  tunc)  should  not  be  done  by  vacating  the  entry 
of  judgment,  and  bringing  the  action  forward.  This  ought  to  be 
done  with  great  caution,  and  with  strict  regard  to  the  rights  of 
•thers." 

These  cases  certainly  are  as  strong  for  the  respondent  as  any 
that  can  be  found,  and  recognize  the  right  of  the  court  to  go  as 
far,  at  least,  as  we  can  find  either  reason  or  authority  for  going. 
But  they  stop  at  the  point  of  execution,  and  clearly  express  or 
imply,  that,  after  execution  or  warrant  issued  and  executed,  this 
power  of  summarily  changing  the  record,  or  judgment,  or  sentence, 
is  at  an  end. 

In  this  case  the  warrant  had  issued,  had  been  executed ;  the  pris- 
oner had  been  under  sentence,  and  in  prison,  under  the  warrant, 
and  had  suffered  nineteen  days  of  confinement.  This  was  a  legal 
sentence,  and  was  in  process  of  execution,  when,  for  some  reason, 
doubtlessly  one  that  the  judge  deemed  sufficient,  he  was  brought 
from  the  jail,  and  the  former  sentence  was  recalled  and  revoked  and 
the  new  one  imposed. 

If  these  proceedings  were  legal,  it  would  seem  that  this  prisoner 
must  suffer  punishment  under  two  distinct  sentences  for  the  same 
offense.  If  the  judge  could  annul  the  first  sentence  as  to  its  legality, 
afterward,  he  could  not  annul  or  restore  the  nineteen  days  of  im- 
prisonment suffered  under  it.  If  now  he  is  to  be  sent  to  the  state 
prison  for  three  years  more,  not  counting  his  time  in  jail  under  the 
first  sentence,  he  certainly  must  suffer  two  distinct  imprisonments 
under  two  distinct  sentences,  given  at  a  considerable  interval  of 
time,  for  the  same  offense  and  under  one  indictment. 

We  think  that  the  sentence  in  question  to  the  state  prison  was 
.llegally  imposed,  and  is  void  and  cannot  be  carried  out  We  think 
the  first  sentence  was  legal  and  should  be  executed. 
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of  the  diflclosiire  of  the  real  prinoipal,  as  if  the  agent  had  been  the 

contracting  party."  I 

In  a  note  to  the  case  of  Thomson  v.  Davenport y  found  in  2  Smith's  I 

Leading  Gases,  373,  it  is  said :  ^'  Where  the  agent  has  contracted  for  I 

an  undisclosed  principal,  and  that  principal  thinks  proper  to  sue  od  ' 

the  contract  in  his  own  name,  he  does  so  subject  to  those  rights  . 

which  the  defendant  might  hare  exercised  againdt  the  agent  at  the  i 

time  of  disclosure,  had  that  agent  been  really  a  principal   Numer- 
ous cases  are  here  cited  in  favor  of  the  doctrine. 

In  ^elley  v.  Munson,  7  Mass.  319,  Sew  all,  J.,  in  deliTering  the 
opinion  of  the  court,  says:  "Where  a  factor  sells  in  his  own  name, 
being  responsible  for  the  price  of  the  goods  sold,  whether  collected 
or  not ;  or  where  he  sells  them  to  his  own  creditor  where  there  are 
mutual  dealings,  the  principal  cannot  interfere  to  the  prejudice  of 
the  party  dealing  with  the  factor,  without  knowledge  of  his  agency, 
and  only  the  balance,  if  any  be  due  to  the  factor,  can  be  reclaimed 
by  the  principal." 

In  Ilslej/  V.  Merriam,  7  Gush.  242,  the  court  remarks:  "The 
position  taken  by  the  defendant  is  that  Field,  the  agent,  having 
made  the  contractr  in  his  own  name,  the  name  of  the  principal  no* 
being  disclosed,  the  defendant  is  entitled  to  be  placed  in  the  same 
situation  in  all  respects  as  if  Field  had  been  the  real  party  in  interest 
Is  this  a  correct  view  of  the  law  on  this  point  ?  There  is  no  doubt 
that  the  principal,  who  thus  assumes  a  contract  made  by  his  agent, 
must  take  it  subject  to  all  the  equities  that  would  avail  the  defend- 
ant if  the  agent  were  the  plaintiff;  or,  to  state  the  principle  in  other 
language,  the  principal  must  take  therewith  all  the  attendant  bur- 
dens and  subject  to  all  the  attendant  first  counter-claims  and  defense 
of  the  other  contracting  party." 

In  the  case  of  Huntington  v.  KnoXy  7  Gush.  371,  it  is  said :  "  It  is 
now  well  settled  by  the  authorities,  that,  when  the  property  of  one 
is  sold  by  another  as  agent,  if  the  principal  give  notice  to  the  pur- 
chaser before  payment  to  pay  to  himself,  and  not  the  agent,  the 
purchaser  is  bound  to  pay  the  principal,  subject  to  any  equities  of 
the  purchaser  against  the  agent," 

Chancellor  Kent  says :  "  If,  however,  the  factor  should  sell  m  hid 
own  name  as  owner,  and  not  disclose  his  principal,  and  act  osten- 
sil)ly  as  the  real  and  sole  owner,  the  principal  may,  nevertheless, 
afterward  bring  his  action  upon  the  contract  against  the  purchaser ; 
^ut  the  latter,  if  he  bona  fde  dealt  M'ith  the  factor  as  owner,  will  be 
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entitled  to  set  off  any  claim  he  may  have  against  the  factor,  in 
answer  to  the  demand  of  the  principal'*    2  Kent's  Gomm.  632. 

In  Smith's  Mercantile  Law,  140,  it  is  said :  "  Thus  when  a  factor, 
dealing  for  a  principal,  but  concealing  that  principal,  delivers  goods 
in  his  own  name,  the  person  contracting  with  him  has  a  right  to 
consider  him,  to  all  intents  and  purposes,  the  principal ;  and  though 
the  real  principal  may  appear  and  bring  an  action  on  that  contract 
against  the  purchaser  of  the  goods,  yet  that  purchaser  may  set  off 
any  claim  he  may  have  against  the  factor  in  answer  to  the  demand 
of  the  principal/' 

In  1  Parsons  on  Contracts,  53,  it  is  said :  "  In  the  case  of  a  simple 
contract,  an  undisclosed  principal  may  show  that  the  apparent 
party  was  his  agent,  and  may  put  himself  in  the  place  of  his  agent, 
but  not  so  as  to  affect  injuriously  the  rights  of  the  other  party." 

In  Ghitty  on  Contracts,  225,  it  is  said :  "  It  would  be  unjust  to 
permit  the  principal  to  interfere  and  sue  the  debtor  to  his  prejudice, 
in  those  instances  in  which  the  debtor  had  innocently,  and  in  igno- 
rance of  the  claim  of  the  principal,  dealt  with  the  agent,  he  being  a 
factor,  upon  the  supposition  that  he  was  the  principal,  a  character 
which  he  was  allowed  by  his  employer  to  assume  by  having  the 
possession  of  the  goods,  or  being  intrusted  with  the  indicia  of  prop- 
erty therein.  If,  therefore,  the  defendant  has  credited  and  acquired 
a  set-off  against  the  agent  under  such  circumstances,  before  the 
principal  interposed,  the  latter  will  be  affected  and  bound  by  the 
set-off  in  the  same  manner  as  the  agent  would  be  were  he  the  plain- 
tiff on  the  record." 

In  Story  on  Agency,  section  419,  it  is  said :  "  So  if  the  agent  has  sold 
goods  in  his  own  name,  no  other  person  being  known  as  principal, 
and  the  agent  agrees,  at  the  time  of  sale,  that  the  vendee  might  set 
off  against  the  price  a  debt  due  to  him  by  the  agent,  that  set-off 
will  be  as  good  against  a  suit  brought  by  the  principal  as  it  would 
be  if  the  suit  was  brought  by  the  agent  for  the  price." 

'^  The  principal  is  ordinarily  entitled  to  the  same  remedies  against 
such  third  persons,  in  respect  to  such  acts  and  contracts,  as  if  they 
were  made  or  done  with  him  personally;  *  *  *  it  will  make  no 
difference  that  the  agent  may  also  be  entitled  to  sue  upon  the  con- 
tract, *  ♦  ♦  nor  that  the  third  person  has  dealt  with  the  agent, 
supposing  him  to  be  the  sole  principal.  The  only  effect  of  the  last 
consideration  is,  that  the  principal  will  not  be  permitted  to  intercept 
Hie  rights  of  such  third  person  in  regard  to  the  agent ;  but  he  most 
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take  the  contract  subject  to  all  equities,  in  the  same  way  as  if  the 
agent  were  the  sole  principal.  Thus,  for  example,  if  the  agejt  is 
the  only  known  or  supposed  principal,  tlie  person  deaUng  with  him 
will  be  entitled  to  the  same  right  of  set-off  as  if  the  agent  were  tne 
true  and  only  principal."    §  420. 

In  Paley  on  Agency,  by  Lloyd,  325,  it  is  said:  "  Moreover,  if  aU. 
agent  be  pennitted  to  deal  as  if  he  were  principal,  the  party  deaUng 
with  him,  and  ignorant  of  his  representative  character,  is  entitled  to 
the  same  rights  against  him  as  if  he  were  in  fact  the  principal  So 
that,  under  these  circumstances,  he  may  set  off  against  the  demand 
of  the  principal  a  debt  due  from  the  factor  to  himself" 

We  think  the  case  at  bar  comes  fully  within  the  rule  stated  by  the 
foregoing  authorities.  The  report  discloses  no  evidence  that  the 
defendants  knew  or  had  reason  to  believe  that  Robinson  was  acting 
in  a  representative  character.  Robinson  says  he  did  not  communi- 
cate to  them  the  fact  that  the  plaintiffs  owned  the  sugars.  This 
fact  is  aflSrmatively  stated  and  proved.  In  Baxter  v.  Duren,  29 
Maine,  434,  Shepley,  C.  J.,  says :  "  When  a  person  deals  with  a  fac- 
tor, knowing  him  to  be  the  agent  of  some  unknown  person,  the  rights 
of  the  parties  are  governed  by  the  rule  which  prevails  when  a  person, 
n^  known  to  be  an  agent,  deals  with  another  as  agent,  without  dis- 
closing his  principal." 

Looking  at  the  facts  proved  in  this  case,  and  applying  to  them 
these  principles  of  law,  we  think  the  defendant  is  entitled  to  judg- 
ment. 

It  is  quite  clear  that  had  the  action  been  brought  in  the  name  of 
the  agent  Robinson,  as  it  might  have  been  done,  the  payment  made 
by  the  defendants  would  have  afforded  a  complete  defense.  There 
being  no  satisfactory  proof  that  the  defendants  knew  of  his  repre- 
sentative character,  and  it  being  proved  that  the  agent  did  not  dis- 
close his  principal,  we  think  the  plaintiffs  cannot  now  come  in  and 
avoid  the  effect  of  that  payment.  If  a  set-off  could  be  now  allowed 
a  fortioriy  a  payment  made  and  accepted  could  be. 

Whether  being  a  foreign  principal,  beyond  the  seas,  and  their 
factor  dealing  as  principal,  they  can  or  not  sue  at  all  in  their  own 
name,  where  the  exclusive  credit  has  been  given  the  agent,  we  do 
not  find  it  necessary  to  decide.  It  is  sufficient  for  the  disposiiion  of 
this  case  to  say,  they  cannot  put  themselves  in  a  better  josi tin n 
against  these  defendants  than  Robinson,  the  agent,  would  have  been 
in  had  he  commenced  the  action.  Judgment  for  the  defe^idant*. 
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Corey  v.  Riplbt. 

(57  lialne, «.) 
Bankruptey,    Impeaching  dmhcn^e  in  ikUe  eaurL 

A  diflch&rge  in  bankraptcy  cannot  be  impeached  in  a  state  coort  for  any  caiuM 
which  would  hare  prevented  the  granting  of  the  discharge  onder  the  bank- 
rapt  act,  or  would  have  been  sufficient  ground  for  annulling  the  discharge 
in  the  United  States  court  under  that  act. 

The  authority  to  set  aside  and  annul  a  discharge  in  bankruptcy  under  the  act 
of  1867  rests  exclusively  in  the  United  States  courts. 

The  facts  are  stated  in  the  opinion. 

Sh&pley  £  Strout,  for  the  {ilaintifT. 

Davis  (§  Drummondy  for  the  defendant. 

D10KEBSOK9  J.  Assumpsit  on  account  annexed  to  the  writ.  The 
defendant  pleaded  a  discharge  in  bankruptcy  in  bar  of  the  further 
maintenance  of  this  suit.  The  plaintiff  alleged,  in  his  replication, 
that  the  defendant's  discharge  is  invalid^  for  the  reason  set  forth  in 
fection  29  of  the  bankrupt  act  of  1867. 

According  to  the  agreement  of  the  parties^  the  law  court  is  to 
decide  whether  the  defendant's  discharge  in  bankruptcy  can  be  int- 
peiiched  in  this  court  for  any  cause  which  would  have  prevented  the 
granting  of  the  discharge  under  the  bankrupt  act,  or  would  have 
been  sufficient  ground  for  annulling  the  discharge  in  the  United 
States  court,  as  provided  in  that  act. 

Section  29  of  the  bankrupt  act  of  1867  specifies  the  grounds 
which  will  prevent  the  granting  of  a  discharge,  or  render  one  invalid 
when  granted.  After  enacting  that  a  discharge  duly  granted  under 
this  act  shall  be  a  full  and  complete  bar  on  all  suits,  *  ♦  * 
and  that  the  certificate  of  discharge  shall  be  conclusive  evidence  of 
the  fact  and  the  regularity  of  such  discharge,  section  34  contains 
the  following  proviso :  ''Any  creditor  or  creditors  of  said  bankrupt, 
whose  debt  was  proved  or  provable  against  the  estate  in  bankruptcy, 
who  shall  see  fit  to  contest  the  validity  of  said  discharge,  on  the 
ground  that  it  was  fraudulently  obtained,  may,  at  any  time  with  it 
two  years  from  the  date  thereof,  apply  to  the  court  which  granted  il 
to  set  aside  and  annul  the  same." 
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The  question  presented  in  this  case  did  not  arise  under  the  bank- 
rupt act  of  1841,  as  that  act  made  the  bankrupt's  discharge  con- 
clusive, "  in  all  courts  of  justice  "  (§  4),  unless  it  should  be  impeach^ 
for  one  of  the  causes  stated  in  the  act  itself,  and  no  tribunal  was 
designated  for  testing  its  validity.  This  provision  of  the  act  of 
1841,  however,  was  held  to  restrict  the  action  of  courts  in  impeach- 
ing the  validity  of  the  discharge  of  a  bankrupt  to  the  causes  and 
the  manner  therein  specified.  Ghadwichy.  Starretty  27  Maine,  138 ; 
Coates  V.  Bush,  1  Cush.  564 ;  Humphrey  v.  Swetty  31  Maine,  192. 

By  parity  of  reasoning,  the  mode  of  impeaching  the  validity  of 
a  discharge  prescribed  in  the  act  of  1867  excludes  all  other  modes ; 
and  such,  we  think,  is  the  true  construction  of  that  act.  The  pro- 
ceedings in  bankruptcy  are  statutory  proceedings.  The  powers 
exercised  and  the  remedies  provided  in  bankruptcy  are  given  by 
statute.  The  impeaching  tribunal  is  specified,  and  this  designation, 
according  to  well-established  principles  of  interpretation,  forms  a 
part  of  the  remedy,  and  excludes  all  others.  Dudley  v.  Mayhew,  3 
N.  Y.  10;  Stevens  v.  Evans,  2  Barr.  1157;  Oity  of  Boston  v.  Shaw^ 
1  Met.  130. 

The  act  of  1841  made  the  bankrupt's  discharge  "  full  and  com- 
plete evidence  of  itself,  in  favor  of  such  bankrupt  *  *  ♦  in  all 
courts  of  justice,  *  *  *  unless  the  same  should  be  impeached" 
for  the  causes  and  in  the  manner  stated.  That  act,  moreover,  con- 
tains no  such  provision  for  determining  the  validity  of  a  discharge 
in  bankruptcy,  as  is  provided  in  the  act  of  1867.  The  diflference  in 
the  phraseology  and  the  provisions  of  the  two  statutes  is  quite  sig- 
nificant, and  precludes  the  construction,  so  ingeniously  contended 
for  by  the  learned  counsel  for  the  plaintiff,  that  the  same  mode  of 
testing  the  validity  of  the  bankrupt's  discharge  obtains  under  both 
acts.  Instead  of  subjecting  the  bankrupt  to  the  liability  of  having 
the  validity  of  his  discharge  called  in  question,  in  any  and  all  suits 
that  should  be  brought  against  him,  on  his  debts  proved  or  prova- 
ble under  the  bankrupt  act,  for  an  indefinite  time,  the  proviso  in 
the  34th  section  of  the  act  of  1867  was  intended  to  limit  all  con* 
testants  to  the  period  of  two  years  from  the  date  of  the  discharge, 
and  to  the  tribunal  therein  specified,  in  respect  to  the  time  and 
mode  of  annulling  his  discharge.  The  act  in  effect  saya  to  all 
such,  "  You  have  had  an  opportunity  to  prove  your  claims  and  to 
show  cause  why  your  debtor  should  not  receive  his  discharge  in 
bankruptcy ;  you  are  allowed  two  years  to  impeach  that  discharge 
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before  the  tribunal  that  granted  it;  at  the  expiration  of  that  period 
yoQ  will  have  had  your  day  in  court,  and  must  thereafter  be  tor- 
ever  alent/*  ifUersMt  reiptiblica  est  sit  finis  lititium.  There  ifl  but 
one  way  of  impeaching  a  discharge  in  bankruptcy,  under  the  bank- 
rupt act  of  1867,  and  that  is  the  mode  expressly  provided  for  in  the 
34th  section  of  that  act  It  is  by  no  means  improbable  that  the 
experience  of  contesting  the  validity  of  such  discharges  before  the 
state  courts  taught  congress  the  wisdom  of  restricting  the  jurisdic- 
tion over  this  subject  to  the  federal  courts. 

But  there  are  still  more  serious  objections  to  the  construction 
X)ntended  for  by  the  plaintiff's  counsel.  The  constitution  of  the 
United  States  confers  upon  congress  the  power  to  establish  a  uni- 
form system  of  bankruptcy.  This  grant  of  powers  carries  with  it 
jurisdiction  over  the  person  and  property  of  the  bankrupt,  and 
authority  to  provide  courts,  and  all  other  instrumentalities  neces- 
sary and  proper,  to  carry  into  effect  the  general  purpose  of  a  bank- 
rupt law.  The  authority  of  congress  over  this  subject  being  para- 
mount to  state  authority,  where  it  has  provided  a  mode  of  dealing 
with  a  bankrupt's  estate  that  mode  only  can  be  pursued,  and  it 
would  be  an  infiringement  of  the  paramount  law  if  state  court* 
should  adopt  another  and  a  different  mode.  The  authority  con« 
ferred  by  the  bankrupt  act  of  1867  upon  United  States  courts,  to  set 
aside  and  annul  a  discharge  in  bankruptcy,  is  incompatible  with  the 
exercise  of  the  same  power  by  a  state  court  If  the  validity  of  a 
discharge  in  bankruptcy  may  be  impeached  by  a  state  court,  this 
may  be  done,  though  such  discharge  had  been  declared  valid  in  the 
mode  provided  in  tiie  bankrupt  act;  and  the  anomaly  would  be  pre- 
sented of  a  discharge  recognized  as  valid  by  the  courts  of  the  United 
States  and  invalid  by  a  state  court  Sturgess  v.  Orowningshield,  4 
Wheat  196 ;  Stetson  v.  City  of  BangoVy  66  Me.  286. 

The  distinction  made  by  the  counsel  for  the  defendant,  between 
actions  brought  before  the  debtor  petitions  to  be  admitted  a  bank- 
rupt, and  those  brought  afterward,  is  unsound.  The  authority  of 
congress  over  the  subject-matter  is  the  same  in  both  cases ;  and  it 
has  ever  used  that  authority  appropriately  to  reach  that  class  of 
cases.  In  respect  to  the  question  at  issue  in  the  case  at  bar,  the 
same  principles  govern  in  either  case. 

According  to  the  agreement  of  the  parties  there  must  be — 

Judffmentfor  the  defendant  for  Ms  costs  in  the  law  court  only. 
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White  v.  Republic  Fire  Insurance  Company. 

(67  Maine,  9L) 
lAabOUy  of  iiuurerfor  damage,  etc,,  caused  by  removal  of  goode. 

Where  insured  goods  are  removed  from  a  building  apparently  in  imminent 
danger  of  being  destroyed  by  fire,  the  insurers  are  liable  for  the  reasonable 
damage  and  expense  of  removal,  although  the  building  is  not  in  fact  burned. 

The  facts  are  stated  in  the  opinion. 

J7.  W.  Gage  and  S.  C.  Strout,  for  the  plaintiflEl 

Davis  £  Drummond,  for  the  defendants. 

DiCKERSON,  J.  Assumpsit  on  two  policies  of  fire  insurance,  sub- 
mitted on  report. 

On  the  night  of  the  conflagration  of  July  4, 1866,  at  Portland, 
the  plaintiff,  apprehensive  that  the  building  known  as  Ware's  block, 
on  the  northerly  side  of  Federal  street,  the  third  story  of  which  waa 
occupied  by  him  for  the  manufacture  of  brushes,  would  be  destroyed 
by  fire,  removed  his  stock,  consisting  of  bristles  and  manufactured 
brushes,  and  his  tools,  from  the  building.  The  block  was  not 
destroyed  or  injured  by  the  fire ;  and  the  plaintiff  brings  this  action 
to  recover  the  damages  thus  done  to  his  stock  and  tools,  and  for  the 
expense  incurred  in  removing  them. 

The  important  and  interesting  question  is  raised,  whether  the 
l)laintiff 's  loss  is  covered  by  the  policy.  In  general,  the  assured  is 
entitled  to  indemnity,  unless  the  loss  happens  from  the  qualities  or 
defects  of  the  subject  insured,  his  own  fault,  or  some  peril  for  which 
he  is  answerable.     1  Phillips  on  Ins.  639. 

It  is  argued  by  the  learned  counsel  for  the  defendants,  that  this  is 
not  a  loss  by  fire ;  that  fire  was  not  the  proximate  cause  of  the  dam- 
age ;  and  that  therefore  the  loss  is  not  covered  by  the  policy.  While 
it  has  been  held  that  a  loss  by  lightning  without  combustion  is  not  a 
loss  by  fire,  it  has  also  been  held  that  the  loss  of  a  building  by 
being  blown  up  by  gunpowder,  and  demolished  to  stop  a  conflagra- 
tion, is  within  the  terms  of  a  fire  policy.  Babcock  v.  Montgomery  Co. 
AfuL  Ins,  Co,,  6  Barb.  637 ;  Keniston  v.  Merrimack  Co,  Mut,  Ins.  Co^ 
14  N.  H.  341 ;  City  Ins,  Co,  v.  Corlies,  21  Wend.  367. 
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Damage  done  to  goods  by  baviug  water  thrown  upon  them  in 
extingnisbing  a  fire,  and  a  loss  of  goods  by  theft  after  they  have 
been  removed  from  a  fire,  are  covered  by  the  policy.  Hillier  v.  AlU- 
ghany  Lis.  Co.,  3  Penn.  470;  Witherell  v.  Maine  Lis.  Co.,  49 
Me,  200. 

A  bolt  may  be  loosened,  or  a  timber  started,  in  a  storm,  without 
causing  any  loss  until  the  subsequent  action  of  the  water  or  climate, 
or  the  greater  strain  of  a  difierent  cargo  has  so  augmented  the 
injury,  as  to  cause  the  loss  of  the  vessel ;  and  yet  such  a  loss  is 
a  loss  by  the  storm.    Stepheiison  v.  Piscataquis  Ins.  Co.,  54  Me.  76. 

So  if,  after  a  storm  has  subsided,  the  boat  is  lost  by  reason  of  the 
disabled  condition  of  the  ship,  in  consequence  of  damage  done  dur- 
ing the  storm,  it  is  a  loss  by  the  storm.  Potter  v.  Ocean  Ins.  Co., 
3  Sum.  27. 

In  these  and  like  cases  the  direct  proximate  cause  of  the  damage 
or  loss  is  not  to  be  found  in  the  fire,  or  the  storm,  but  in  the  water, 
the  removal  of  the  goods,  the  action  of  the  climate,  or  strain  of  the 
cargo,  or  the  disabled  state  of  the  ship.  If  courts  were  required  to 
hold  that  no  loss  is  caused  by  a  policy  of  insurance  unless  the  peril 
insured  against  is  directly  operating  upon  the  subject  insured  at  the 
time  of  the  ultimate  catastrophe,  they  would  deny  the  right  to  re- 
cover in  many  cases  where  it  has  long  been  recognized  by  courts  of 
the  highest  authority.  The  legal  maxim,  causa  proxima  spectatur, 
is  by  no  means  of  unusual  application  in  its  strict  technical  sense. 

If  a  loss  from  demolishing  a  building  with  gunpowder  to  stay  the 
progress  of  a  conflagration  comes  within  the  terms  of  a  fire  policy, 
ought  not  the  damages  and  expense  of  removing  such  building  to  be 
recoverable,  if  the  object  in  view  could  be  as  speedily  and  success- 
fully accomplished  ? 

In  such  cases  is  not  the  fire,  the  impending  conflagration,  the 
existing  operating  cause  alike  of  the  destruction  of  the  building  or 
of  its  removal  from  danger  ?  Is  the  assured  entitled  to  recover 
damages  for  one  of  the  eflects  of  the  same  procuring  cause,  and  not 
for  the  other?  If,  by  reason  of  the  immobility  of  real  estate  and 
the  necessity  of  speedy  action  on  such  occasions,  it  becomes  neces 
sary  to  demolish  a  building,  at  the  cost  of  the  underwriters,  to  pre- 
vent it  and  other  property  from  being  destroyed  by  fire,  does  not  the 
analogy  of  the  law  require  that  they  should  also  be  chargeable  for 
the  damage  and  expense  of  saving  personal  property  from  destruc- 
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Hon  by  removing  it  to  a  place  of  safety  ?    Is  not  the  producing 
cause  of  both  results  the  same  ? 

So  if  the  underwriters  are  liable  for  damage  done  to  goods  by  hay- 
ing water  thrown  upon  the  building  in  which  they  are  stored,  to 
extinguish  the  fire,  ought  they  not,  also,  to  be  liable  for  damage 
done  to  goods,  in  time  of  imminent  peril,  by  throwing  water  upon 
the  building  containing  them  to  prevent  it  and  them  from  destruc- 
tion, though  actual  ignition  has  not  taken  place  ?  In  both  cases, 
technically  speaking,  the  water  and  not  the  fire  is  the  direct  proxi- 
mate cause  of  the  damage.  It  is  neither  the  policy  of  the  law  nor 
public  policy  to  make  it  for  the  interest  of  the  assured,  in  case  of 
fire,  to  postpone  the  use  of  the  means  for  extinguishing  the  fire,  and 
the  remoYfd  of  the  goods,  until  the  building  containing  them  is 
actually  on  fire.  In  many,  if  not  most,  cases,  such  delay  would  be 
tantamount  to  consigning  both  goods  and  building  to  destruction. 
Would  the  interests  of  insurance  companies  or  the  ^public  morals  be 
Bubsenred  by  the  establishment  of  such  a  policy  ? 

The  question  presented  is  one  of  considerable  difficulty,  and  one 
upon  which  the  authorities  are  at  variance.  While  the  supremr 
court  of  Illinois,  in  a  case  like  the  one  at  bar,  have  held  that  the 
underwriters  are  liable  for  the  damage  to  the  goods  and  the  expense 
of  removing  them,  the  court  in  Pennsylvania  have  denied  them  lia- 
bility. Case  V.  Hartford  Ins.  Co.,  13  111.  676 ;  HiUier  v.  AUeghany 
Ins.  Co.,  3  Penn.  470.  We  think  the  liability  of  the  underwriters, 
in  these  and  similar  cases,  depends  very  much  upon  the  imminence 
of  the  peril,  and  the  reasonableness  of  the  means  used  to  effect  the 
removal.  The  necessity  for  removal  is  analogous  to  the  necessity 
that  justifies  the  sale  of  a  disabled  vessel,  by  the  water.  It  is  not  to 
be  determined  by  the  result  alone,  but  by  all  the  circumstances 
existing  at  the  time  of  the  fire.  The  necessity  for  removal  need  not 
be  actual,  that  is,  the  building  may  not  have  been  actually  burned, 
since  this  may  have  been  prevented  by  a  change  in  the  direction  or 
force  of  the  wind,  the  more  skillful  or  efficient  management  of  the 
fire  engines,  or  the  sudden  happening  of  a  shower,  or  a  like  unfore- 
seen event.  But  the  imminence  of  the  peril  must  be  apparent,  and 
such  us  would  prompt  a  prudent  uninsured  person  to  remove  the 
goods ;  it  must  oe  such  as  to  inspire  a  conviction  that  to  refrain 
from  removing  the  goods  would  be  the  violation  of  a  manifest  moral 
duty ;  the  damage  and  expense  of  removal,  too,  must  be  such 
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might  reasonably  be  incurred  ander  the  circumstances  of  the  ooca- 
sion.    Angel  on  Fire  Ins.,  §  117. 

When  such  a  case  exists,  we  think  it  the  better  opmion  to  hold 
that  the  underwriters  are  chargeable  for  the  damage  and  expense  of 
remoying  the  goods,  as  this  result  seems  most  in  accordance  with 
reason,  the  analogies  of  the  law,  and  public  policy.  Such,  also,  ia 
the  conclusion  of  Mr.  Phillips,  the  learned  commentator  on  the  law 
of  insurance.  "  It  seems,"  he  says,  ^^  to  be  the  better  doctrine,  and 
the  one  most  closely  analogous  to  the  jurisprudence  on  the  subject 
of  insurance  generally,  that  the  underwriters  are  liable  for  sucb 
damage  and  expense,  reasonably  and  expediently  incurred,  as  being 
directly  occasioned  hj  the  peril  insured  against."  1  Phillips*  Jus. 
645,  646. 

The  doctrine  we  mamtain  on  this  subject  is  applicable  to  a  large 
class  of  cases,  recognized  by  the  law  of  insurance,  and  is  found  in 
that  well-established  principle  of,  the  law  of  insurance,  that  insur- 
ance against,  or  an  exception  of  a  })eril,  besides  the  consequences 
immediately  following  it,  may  include,  also,  a  loss  or  expense  arising 
on  account  of  it,  although  what  is  insured  against,  or  excepte.l. 
does  not  actually  occur,  provided  the  peril  insured  against,  or  ex- 
cepted, is  the  efficient  acting  or  imminent  cause  or  occasion  of 
the  loss  or  expense.    1  Phillips'  Ins.,  §  1131. 

The  proximity  of  the  fire  to  the  building  occupied  by  the  plaiuUfI, 
its  rapid  progress,  terrible  intensity  and  fearful  ravages,  leave  no 
reason  to  doubt  but  the  goods  were  removed  through  a  reasonable 
apprehension  that  they  would  be  destroyed  by  fire  if  jnfFered  to 
remain.  Their  situation,  too,  in  the  third  story,  requiring  earliei 
attention,  rendered  their  condition  more  hazardous  than  if  they  had 
been  on  the  first  floor.  A  prudent  uninsured  person  could  scarcely 
have  omitted  the  precaution  taken  by  the  plaintiff. 

In  removing  the  goods  the  plaintiff  was  bound  to  exercise  that 
reasonable  degree  of  care  which  was  suited  to  the  circumstances  of 
the  occasion  ;  and,  when  we  consider  the  situation  of  the  goods,  the 
imminence  of  the  peril,  and  the  terror  and  consternation  naturally 
excited  by  the  progress  and  fury  of  the  conflagration,  we  are  not 
prepared  to  say  that  he  did  not  exercise  such  care. 

Undei  the  rule  for  apportioning  the  damages  between  the  two 
defendant  companies,  agreed  upon  by  the  parties,  if  the  court  should 
find  that  the  plaintiff  is  entitled  to  recover,  the  plaintiff  is  to  lia^e 
judgment  against  the  Relief  Insurance  company  for  the  sum  of  one 

Vol.  II.— 4 


2fi  MAINE, 

WilBon  V.  Grand  Trunk  Railwaj. 

thousand  two  hundred  and  twenty-nine  dollars  and  seyenty-siz 
cents,  and  interest  from  the  date  of  the  wint;  and  also  against  the 
Republic  Insurance  company  for  six  hundred  and  seventy-three 
dollars  and  sixty-eight  cents,  and  interest  from  date  of  the  writ 

Judgment  so  ordered. 


W1L8OK  V.  Grand  Trunk  Railway. 

(57  Maine,  188.) 

Carriers — Liability  for  baggage  received  for  transportation. 

The  plaintiff  was  a  passenger  on  defendants'  road,  but  had  lost  her  trunk 
while  traveling  over  a  connecting  road.  A  few  dajs  after  a  conductor  on 
the  connecting  road  found  the  trunk  and  left  it  in  charge  of  the  defendants' 
haggage  master,  stating  the  facts,  and  requesting  him  to  forward  it  to 
plaintiff,  which  he  agreed  to  do.  Nothing  was  said  about  freight,  nor 
whether  the  trunk  should  go  by  the  freight  or  passenger  train.  The  trunk 
being  lost,  heldt  that  the  defendants  wt^re  liable  for  its  valne. 

The  facts  appear  in  the  opinion. 
Shepley  <6  Strout^  for  the  plaintiffl 
P.  Barnes,  for  the  defendant 

Appleton,  C.  J.  This  is  an  action  against  the  defendant  corpo- 
ration as  common  carriers,  for  neglecting  to  carry  the  plaintiff's 
trunk  and  deliver  the  same,  according  to  contract.  The  writ  is  in 
the  usual  form.  There  is  no  motion  for  a  new  trial.  We  cannot, 
therefore,  consider  the  question  whether  the  verdict  is  against  evi- 
dence, the  defendants  not  having  seen  fit  to  present  it.  The  excep- 
tions taken  at  the  trial  only  are  before  us. 

The  plaintiff  was  a  passenger  on  board  the  defendants'  cars.  Her 
trunk  had  been  lost  while  traveling  over  the  Portland  and  Kennebec 
railroad.  Some  two  or  three  days  after  she  had  passed  over  the 
defer  dants'  railroad,  the  conductor  on  the  Portland  and  Kennebec 
road  found  the  trunk  and  left  it  in  charge  of  the  defendants'  bag- 
gage master  —  on  their  platform  —  informing  him  that  the  plaintiff 
had  passed  over  the  defendants'  railroad  two  or  three  days  before, 
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and  requested  him  to  take  charge  of  the  same  and  deliver  it  at  the 
Empire  station,  ou  their  line,  which  he  promised  to  do.  Nothing 
waa  said  about  freight,  nor  whether  the  trunk  should  go  by  the 
passenger  or  the  freight  train.  The  trunk  was  lost,  and  this  sm*.  9 
bnni:jiit  to  recover  its  value. 

The  plaintiflF  traveled  over  the  defendants'  railroad  without  hex 
trunk.  She  had  no  right  to  require  it  to  be  carried  subsequently 
without  com))ensation  as  the  baggage  of  a  passenger.  The  defend* 
ants  were  under  no  obligation  so  to  carry  it.  They  were  in  no  way 
req>onsible  for  its  loss  originally.  Wilson  v.  0.  T.  Railway  Co,y 
56  Me.  60. 

The  plaintiff  was  hable  for  freight,  and  the  defendants  had  a 
right  to  claim  it.  It  was  not  necessary  for  the  plaintiff  to  tender  it 
to  render  the  defendants  liable,  unless  prepayment  was  demanded 

It  is  objected  that  no  checks  were  given,  and  that  the  action  of 
the  baggage  master  was  in  violation  of  the  rules  and  regulations  of 
the  corporation.  These  regulations  are  not  before  us.  it  is  said 
they  were  before  the  court  at  a  former  trial,  but  that  cannot  avail 
the  defendants  in  the  present  case.  However  stringent  they  may 
be,  we  cannot  give  effect  to  them  unless  they  are  offered  in  evidence. 
If  reliance  was  placed  upon  them,  they  should  have  been  introduced 
und  made  part  of  the  case. 

The  defendant  requested  the  presiding  judge  to  instruct  the  jury 
'*  that,  upon  the  whole  evidence,  the  plaintiff  is  not  entitled  to 
recover,  and  their  verdict  should  be  for  the  defendants."  This 
instruction  was  refused,  and  the  jury  were  instructed  that,  if  the 
testimony  satisfied  them  "  of  the  fact  that  this  trunk  was  taken  into 
possession  of  the  baggage  master  of  the  defendants'  road,  at  Yar- 
mouth Junction,  he  having  authority  to  receive  it  in  behalf  of  the 
company,  and  he  did  receive  it  and  promised  in  behalf  of  the  com- 
pany that  the  company  should  carry  it  safely  for  this  plaintiff  and 
deliver  it  to  her  at  the  Empire  station,  and  the  trunk,  being  so 
received,  has  not  been  so  can-ied,  but  was  lost,  and  on  suitable  de- 
mand therefor,  it  has  not  been  delivered  to  her,  and  that  without  a 
claim  for  freight  on  it,  or  any  pretense  of  withholding  it  for  payment 
of  freight,  *  *  *  the  plaintiff  is  entitled  to  recover  the  value  of 
the  trunk  and  its  contents." 

The  trunk  was  delivered  in  the  custody  of  the  defendants'  agent 
for  transportation.  It  was  accepted  by  him  for  that  purpose.  N  nth- 
ing  was  said  as  to  the  freight  or  transportation.    But  tiie  law 
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imposes  the  obligation  to  pay.  It  was  left  in  the  custody  of  the 
defendants  and  with  their  agent  for  transportation.  Neither  the 
plaintiff  nor  the  conductor  of  the  Kennebec  and  Portland  railroad 
assumed  to  give  dii'ectious  as  to  the  time  or  mode,  but  left  the 
whole  to  the  defendants.  In  Mayall  y.  Boston  <&  Maine  Railroad^ 
10  N.  H.  122,  it  was  held,  that  when  the  corporation  have  a  general 
agent,  who  is  employed  by  them  for  the  express  purpose  of  recover- 
ing and  transporting  merchandise  for  him,  and  is  held  out  to  the 
world  as  inyested  with  authority  for  this  purpose,  if  goods  are  deliv- 
ered to  him,  to  be  transported  in  the  way  of  his  duty,  the  corpora- 
tion will  be  liable  for  the  manner  in  which  that  duty  is  performed, 
and  the  contract  of  bailment  may  be  regarded  as  made  by  them. 

The  cases  cited  by  the  learned  counsel  for  the  defendants  are  not 
at  variance  with  these  views.  In  ElJdns  v.  Boston  S  Maine  Rail- 
roady  23  N.  H.  287,  Gilchrist,  C.  J.,  says:  "The  articles  were 
such  as  are  usually  carried  as  personal  baggage.  They  were  not 
accompanied  by  the  owner,  and,  by  the  printed  rule  on  which  the 
defendants  rely  and  by  the  practice,  no  agent  was  authorized  to 
send  them  by  the  express  train."  But  the  printed  rules  of  the  cor 
poration,  whatever  would  be  their  effect,  are  not  before  us.  In  Col- 
lins  V.  Boston  <&  Maine  Railroad^  10  Cush.  507,  the  plaintiff  sent 
by  a  passenger  train  a  quantity  of  merchandise,  expecting  to  go  with 
it,  but  did  not  The  goods  were  lost  without  any  gross  negligonce 
in  the  carrier  or  any  conversion  by  him.  Ileldy  the  carrier  was  not 
liable.  But  Dewey,  J.,  m  delivering  the  opinion  of  the  court,  uses 
the  following  language:  "To  avoid  all  misapprehension  as  to  other 
eas^s,  it  may  be,  however,  proper  to  remark,  that  in  this  opinion  we 
have  reference  to  the  cases  where  boxes  of  goods,  bales  of  mer- 
chandise, or  the  like,  are,  for  a  compensation  to  be  paid,  though 
received  by  carriers  of  persons  for  transportation  by  passenger 
trains,  being  known  and  understood  not  to  be  baggage.  Such  car- 
riers may  contract  for  carrying  merchandise  on  these  trains,  and 
whenever  they  do  so,  they  do  it  with  the  ordinary  liability  of  car- 
liers  of  merchandise." 

A  "  passenger's  baggage,"  says  the  court  in  this  case  (56  Maine, 
60),  "subsequently  forwarded  by  his  direction,  in  the  absence  of  any 
special  agreement  with  the  carrier,  or  negligence  on  his  part,  is 
liable,  like  any  article  of  merchandise,  to  the  payment  of  the  usual 
freight."  The  same  view  of  the  kw  was  taken  by  Nelson,  J.,  in  the 
Elvira  Harbecky  2  Blatchford,  339,  a  case  similar  to  the  one  at  bar, 
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in  which  he  says:  '^In  cases  where  the  passenger  accompanies  his 
baggage,  the  fare  charged  for  his  passage  includes  compensation  fo) 
its  transportation,  and  the  carrier  becomes  responsible  for  its  safe 
deliTery.  K  the  passenger  does  not  accompany  it,  the  carrier  may 
claim  compensation  in  advance,  or  may  postpone  his  claim  till  the 
dehyery,  and  rely  on  his  hen  or  on  the  personal  responsibility  of  the 
owner.  I  do  not  see  why  the  rule  of  responsibility  for  the  safe 
keeping  should  not  be  the  same  in  both  cases;  the  actual  payment  of 
the  freight  in  one  case,  and  the  actual  liability  and  lien  for  its  pay- 
ment in  the  other,  constitute  the  consideration  for  the  undertakmg." 

The  instruction  given  was  correct,  and  the  one  requested  and 
withheld  was  rightly  refused. 

The  delivery  of  a  trunk  into  the  hands  of  the  defendants'  agent, 
and  the  reception  of  the  same  by  him  for  transportation,  imposes 
upon  the  corporation  the  obligation  of  common  carriers.  It  is  like 
the  delivery  of  any  parcel  for  freight.  The  law  imposes  the  obli- 
gation to  pay  on  the  part  of  the  owner,  and  to  safely  carry  and  de- 
liver on  the  part  of  the  carrier.  There  is  no  evidence  that  the  plain- 
tiff claimed  it  should  be  carried  without  compensation  as  passen- 
ger s  baggage,  or  that  the  defendants  agreed  so  to  transfer  it  It 
mattered  not  whether  it  was  a  trunk  or  a  barrel  of  flour.  It  wa« 
received  to  be  safely  carried.  It  was  known  to  be  the  trunk  of  a 
passenger  who  had  previously  passed  over  the  road. 

The  objection  that  there  was  a  variance  between  the  writ  and 
the  proof  is  without  foundation.  The  evidence  fails  to  show  there 
was  any  special  delivery  of  the  trunk  to  be  carried  as  passenger 
baggage  and  without  compensation.  The  plaintiff  was  not  there, 
and  could  not,  therefore,  make  such  claim.  The  conductor  of  the 
Kennebec  and  Portland  Bailroad  merely  stated  the  facts  and  left  the 
trunk  with  the  defendants'  agent  to  be  carried  on  such  of  theii 
trains  as  they  might  elect,  and  for  such  compensation  as  the  law 
might  determine.  Exceptions  overruled. 
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Collet  y.  Inhabitants  of  Wbstbbook,  appellanti. 

(67  Maine,  181.) 
Hightoay — Notice  of  defect  in. 

In  an  action  against  a  town  to  reooyer  for  injuries  caused  by  a  defect  in  a 
highwaj,  the  question  whether  notice  to  the  town  of  the  existence  of  tlie 
defect  can  be  inferred  from  the  length  of  time  it  has  continued,  is  a  ques- 
tion for  the  jury. 

Action  on  the  case  for  an  injury  caused  by  a  defect  in  a  highway, 
on  the  evening  of  December  24,  1868.  At  the  trial  the  judge 
charged  the  jury,  ifiter  alia,  as  follows:  "  If  you  tind  that  the  defect 
which  occasioned  the  injury  was  open  and  visible  during  the  whole 
month  of  November,  I  instruct  you  that  that  fact  is  sufficient  notice, 
even  though  actual  notice  to  the  town  is  not  proved."  To  this 
instruction  exception  was  duly  taken. 

JV.  Webb,  for  defendant 

Shepley  <&  Strout,  for  plaintiff. 

Appleton,  G.  J.  This  is  an  action  on  the  case  against  the 
defendant  town  for  an  injury  occasioned  by  a  defect  in  a  highway, 
which  they  were  bound  to  keep  in  repair. 

To  entitle  the  plaintiff  to  recover,  notice  to  the  town  of  the  defect 
must  be  proved.  It  may  be  proved  directly  or  inferentially.  It  may 
be  proved  by  actual  notice  to  one  of  the  inhabitants,  or  facts  and 
circumstances  may  be  shown  from  which  notice  may  be  inferred. 
But  the  inference  is  not  of  law,  but  of  fact  It  is  one  for  the  jury 
to  draw. 

The  presiding  justice  instructed  the  jury,  that,  if  they  found  that 
the  defect  which  occasioned  the  injury  was  open  and  visible  during 
the  whole  month  of  November,  that  fact  was  sufficient  notice, 
though  actual  notice  was  not  proved ;  and  that,  if  they  found  a  legal 
defect,  and  that  it  was  open  and  visible  during  the  whole  month  of 
November,  that  fact  constituted  sufficient  notice. 

There  is  no  rule  of  law  prescribing  for  what  length  of  time  the 
continuance  of  a  defect  shall  constitute  notice  of  its  existence. 
There  is  no  presumption  of  law  on  the  subject     Whether  there 
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was  a  defect,  the  length  of  time  it  had  continued,  aud  whether,  from 

its  continuance,  notice  to  the  town  of  its  existence  could  be  inferred, 

were  alike  questions  to  be  determined  by  the  jury,  and  not  by  the 

court    The  ruling  of  the  presiding  justice  was  erroneous,  in  with* 

drawing  from  the  jury  one  of  the  very  questions  which  it  was  theii 

proyince  to  determine,  and  in  determining  it  for  them,  instead  of 

submitting  it  to  their  decision. 

Exceptions  sustained. 


New  Ekglakd  Expbess  CoKPAinr  v.  Maike  GEirrKAL  Bail- 
road  Company. 

^  (67  Maine,  188.) 

Oarrieri — Duty  to  carry  aU  freight  without  prtferenee. 

The  defendants  contracted  with  the  Eastern  Express  Company  to  give  the 
latter  a  certain  share  in  the  baggage  and  mail  car  attached  to  passecger 
trains  for  the  carriage  of  their  goods,  and  agreed  not  to  let  anj  similar 
space  in  anj  car  attached  to  passenger  trains  to  any  other  persons  oi 
express  carriers  dnring  the  continuance  of  the  contract.  Plaintiffs,  another 
express  company,  offered  packages  to  be  transported  on  defendants'  passen- 
ger trains,  which  the  defendants  refused  to  receive  or  transport.  Held,  that 
defendants  were  liable  to  plaintiffs  for  such  refusal. 

Action  on  the  case  to  recover  damages  for  a  refusal  by  defendants 
to  carry  plaintiffs'  express  freight  from  Bangor  to  Portland  in  one 
of  their  passenger  trains. 

The  facts  appear  in  the  opinion. 

W.  L.  Putnam,  for  plaintiff. 

Davis  £  Drummond,  for  the  defendant. 

Appleton,  C.  J.  On  the  first  of  January,  1865,  the  defendant 
corporation  contracted  with  the  Eastern  Express  Company  to  give 
them  a  certain  specified  space  in  the  car  attached  to  the  passeng(!i 
bain,  and  "devoted  to  tlie  carriage  of  the  United  States  mail  and 
the  baggage  of  passengers  transported  upon  said  passeni^er  trains/' 
and  to  transport  the  agents  and  the  property  they  may  carry  on  ccr- 


32  MAINE, 

New  England  Bxprees  Company  t.  Maine  Central  Railroad  Companj. 

tain  conditions;  especially  agreeing  that  they  would  not  "grant  or 
let  any  similar  space  in  any  car  or  cars  attached  to  the  passenger 
trains,  or  run  with  them  upon  the  defendant  road,  to  any  other  per- 
sons as  express  carriers  during  the  continuance  of  that  contract,^' 
and  until  its  termination,  December  31,  1869. 
•  The  plaintiffs,  a  corporation  duly  organized,,  and  similar  in  its 
objects  to  the  Eastern  Express  Company,  made  application  to  the 
defendants  for  privileges  or  rights  similar  to  those  granted  said  com- 
pany, and  on  August  27, 1865,  "after  seasonable  notice  of  their  in- 
tentions, offered  at  Bangor  packages  and  other  property  such  as  is 
usually  carried  by  express  companies,  to  the  proper  persons  in  charge 
of  the  passenger  trains  upon  the  defendant's  road,  and  at  the  time 
and  place  when  and  where  the  Eastern  Express  Company  load  their 
freight,  to  be  transported  upon  said  road  in  their  passenger  train, 
and  were  ready  to  pay  or  secure  the  i)ayment  of  a  reasonable;^  sum 
for  such  service  and  to  comply  with  all  usual  and  reasonable  terms 
applicable  to  the  transportation  of  express  matter,  and  the  defend- 
ants refused  to  receive  and  transport  said  parcels  and  property  upon 
said  passenger  train,"  though  they  were  transporting  express  matter 
for  the  Eastern  Express  Company,  on  their  passenger  train  at  thai 
time. 

It  is  admitted  that  the  defendants  are  common  carriers  of  passen- 
gers and  merchandise.  It  is  obvious  that  the  contract  with  the 
Eastern  Express  Company  is  one  conferring  upon  it  a  monopoly. 

Common  carriers  are  bound  to  carry  indifferently,  within  the 
usual  range  of  their  business,  for  a  reasonable  compensation,  aU 
freight  offered,  and  all  passengers  who  may  apply.  For  similar 
equal  services  they  are  entitled  to  the  same  compensation.  All  ap- 
plying have  an  equal  right  to  be  transported,  or  to  have  their  freight 
transported,  in  the  order  of  their  application.  They  cannot  legally  give 
undue  and  unjust  preferences,  or  make  unequal  and  extravagant 
charges.  Having  the  means  of  transportation,  they  are  liable  tc  an 
action  if  they  refuse  to  carry  freight  or  passengers  without  just 
ground  for  snch  refusal. 

The  proprietors  of  a  stage-coadi,  who  hold  themselves  out  as 
common  carriers  of  passengers,  are  bound  to  receive  all  who  require 
a  passage,  so  long  as  they  have  room,  and  there  is  no  legal  excuse  for 
a  refusal.  And  it  is  not  a  lawful  excuse,  that  they  run  their  coach 
in  connection  with  another  coach  which  extends  the  line  to  a  cer- 
tain place,  and  have  a^eed   with   the  proprietor  of  such  other 
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coach  not  to  receive  passengers  who  come  from  that  place  on  cer- 
tain days,  unless  they  come  in  his  coach.  Bennett  v.  Button,  10 
y.  H.  481. 

It  is  true,  that  by  the  rules  and  regulations  adopted  by  the  direct- 
ors of  the  defendant  corporation,  passengers  and  their  baggage  onlj 
(except  the  United  States  mail)  are  to  be  transported  in  passenger 
tmins,  and  merchandise  is  to  be  transported  in  merchandise  trains. 
Xo  one  can  complain  of  these  rules  if  adhered  to.  They  are  entirely 
unobjectionable.  The  complaint  is  of  their  continual  violation,  or 
rather  of  the  interposition  of  a  special  and  exceptional  rule  in  the 
shape  of  a  contract,  by  which  they  agree  to  carry  the  baggage  of 
the  Eastern  Express  Company,  and  contract  not  to  take  that  of  any 
other  express  company.  If  they  can  carry  for  one  company  and 
refuse  to  carry  for  another,  they  may  equally  and  as  well  justify  the 
carrying  of  A.,  and  the  refusal  to  carry  B.,  both  being  unobjection- 
able as  passengers,  being  ready  to  comply  with  all  their  requirementa, 
and  they  having  ample  space  for  the  accommodation  of  both. 

The  defendants  cannot  escape  their  common-law  liabilities  or 
avoid  the  performance  of  their  duties  to  the  public  by  fencing  off  • 
part  of  a  car  for  the  Eastern  Express  Company.  They  none  th« 
less  carry  the  merchandise,  though  apart  by  itself.  If  this  was  for 
the  purpose  of  mutual  convenience,  it  would  not  increase  nor  dimin- 
ish the  duties  or  liabilities  of  a  common  carrier.  If  it  was  for  the 
purpose  of  evasion,  and  to  enable  them  thus  evasively  to  give  unjust 
preferences,  the  court  will  long  hesitate  before  it  will  give  effect  to 
shifts  and  evasions  for  the  sole  purpose  of  eluding  the  law. 

The  charter  of  the  Androscoggin  and  Kennebec  Bailroad  Com- 
pany was  approved  March  28,  1845;  that  of  the  Penobscot  and 
Kennebec  Railroad  Company,  April  7,  1845.  The  act  authorizing 
their  consolidation  was  approved  April  1,  1856,  and  the  defendant 
corporation,  composed  of  the  above  railroad  companies,  was  duly 
organized  September  24, 1862.  By  the  act  of  consolidation  the  new 
corporation  is  made  subject  to  the  liabiUties,  and  is  obliged  to 
perform  the  duties,  of  the  two  corporations  of  which  it  is  the  con- 
solidation. 

By  section  6  of  the  charter  of  each  of  the  original  corporations, 
'*A  toll  is  hereby  granted  and  established  for  the  sole  benefit  of  said 
corporation,  upon  all  passengers  and  property  of  all  descriptions, 
which  may  be  conveyed  or  transported  from  time  to  time  by  the 
directors  of  said  corporation.  The  transportation  of  persona  and 
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property  *  *  the  weights  of  loads,  and  all  other  matters  and  thiugi 
in  relation  to  said  roads,  shall  be  in  conformity  with  such  rules, 
regulations  and  provisions  as  the  directors  shall  from  time  to  time 
prescribe  and  direct'^ 

A  toll  is  granted.  But  a  toll  implies  uniformity  of  compensatiou 
for  equality  of  service.  It  is  for  the  sole  benefit  of  the  corporation, 
and  not  to  enable  the  corporation  to  give  discriminating  preferences. 
It  is  to  be  upon  ^'  all  passengers  and  property  of  all  descriptions," 
thus  negativing  the  right  to  confer  special  favors  on  one  or  more,  or 
to  refuse  to  some  what  has  been  granted  to  others  similarly  situated. 
All  passengers  and  property,  upon  tendering  the  established  toll, 
have  a  right  to  the  services  for  which  it  is  the  prescribed  compensa- 
tion. It  is  true,  the  directors  may  establish  rules  and  regulations. 
But  rules  and  regulations  imply  uniformity  of  action  in  relation  to 
the  subject-matter  to  which  they  apply,  not  the  right  to  give  ex- 
clusive and  peculiar  privileges  to  some,  which  are  denied  to  others. 

So  by  section  12  of  the  charter  of  the  original  corporations,  they 
each,  ''after  they  shall  commence  receiving  tolls,  shall  be  bound  at 
all  times  to  have  said  mlroad  in  good  repair,  and  a  sufQcient  num- 
ber  of  suitable  engines,  carriages  and  vehicles,  for  the  transportiition 
of  persons  and  articles,  and  be  obliged  to  receive,  at  all  proper  timet 
and  places,  and  convey  the  same,  when  the  appropriate  tolls  shall 
be  paid  and  tendered."  The  language  is  most  general.  The  right 
to  prefer  and  discriminate,  and  by  discrimination  to  benefit  one  and 
ruin  another,  is  not  given.  When  "  the  appropriate  tolls  are  paid, 
or  tendered,'*  the  corporation  is  obliged  to  receive  and  convey,  not 
whomsoever  or  whatsoever  they  may  choose,  but  "persons  and 
property"  indifferently,  coming  within  the  prerequisite  of  the  pay- 
ment or  tender  of  "appropriate  tolls,  and  within  just,  impartial 
and  uniform  rules,  which  alone  the  corporations  were  authorized  to 
make. 

The  very  definition  of  a  common  carrier  excludes  the  idea  of  the 
right  to  grant  monopolies,  or  to  give  special  and  unequal  preferences. 
It  implies  indiflference  as  to  whom  they  may  serve,  and  an  equal 
readiness  to  serve  all  who  may  apply,  and  in  the  order  of  their  ap- 
plication. The  defendants  derive  their  chartered  right  from  the 
state.  They  owe  an  equal  duty  to  each  citizen.  They  are  alloweu 
to  impose  a  toll,  but  it  is  not  to  be  so  imposed  as  specially  to  benefit 
one  and  injure  another.  They  cannot,  having  the  means  of  traris- 
P'^rting  all,  select,  from  those  who  may  apply,  some  whom  thot 
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will,  and  reject  others  whom  they  can,  but  will  not,  carry.  They 
cannot  rightfully  confer  a  monopoly  upon  individuals  or  corpora- 
tions. They  were  created  for  no  such  purpose.  They  may  regulate 
transportation,  but  the  right  to  regulate  gives  no  authority  to 
refuse,  without  cause,  to  transport  certain  individuals  and  thei^ 
baggage  or  goods,  and  to  grant  exclusive  privileges  of  transportation 
to  others.    The  state  gave  them  a  chai'ter  for  no  such  purpose. 

Such  is  the  common  law  on  the  subject  The  legislation  of  the 
state  has  been   in  accordance  with  and  in  confirmation  of  these 

views. 

* 

By  chapter  193,  section  1,  approved  February  29,  1868,  "all 
expressmen  and  all  persons  engaged  in  express  business  shall  have 
reasonable  and  equal  terms,  facilities  and  accommodations,  for  the 
transportation  of  themselves,  their  agents  and  sen^ants,  and  of  any 
merchandise  and  other  property,  upon  any  railroad  owned  and 
operated  within  the  state,  and  for  the  use  of  the  depot  and  other 
buildings  and  gi'ouuds  of  such  corporation,  and  at  any  point  of 
intersection  of  two  railroads,  reasonable  and  equal  terms  and 
ftwilities  of  interchange.*' 

The  defendants  cannot  object  to  this  statute,  unless  they  had,  be- 
fore its  passage,  an  unlimited  right  to  impose  unreasonable  and  un 
equal  terms,  to  give  special  privileges,  to  confer  monopolies,  select- 
ing from  the  great  public,  from  whom  they  acquired  their  powers 
and  franchise,  who  shall  be  the  special  and  selected  objects  of 
their  bounty,  and  who  shall  not.  The  wildest  and  most  extrav- 
agant supporter  of  vested  rights  will  hardly  claim  this.  It  would 
imply  madness  or  crime  on  the  part  of  a  legislature  granting  such 
rights.  If,  then,  the  defendants  have  no  such  right,  the  grant  of  a 
monopoly  to  one  corporation  at  the  expense  of  the  general  public  is 
alike  a  violation  of  the  common  as  of  the  statute  law,  and  cannot 
be  upheld. 

The  plaintiflfe  were  willing  and  offered  to  pay  reasonable  freight 
for  the  services  demanded,  and  to  comply  with  all  just  and  reason- 
able rules  and  regulations  the  defendants  had  or  might  establish ; 
but  the  defendants  refused  to  receive  and  transport  the  freight 
offered,  in  accordance  with  the  plaintiffs'  request 

The  defense  is,  not  that  there  was  want  of  room  or  inability  to 
transiwrt  the  plaintiffs'  freight  as  desired;  or  that  the  accommoda- 
tion granted  tne  Eastern  Express  Company  was  exceptional,  granted 
only  on  a  special  occasion,  or  urgent  necessity,  and  afforded  only  tc 
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meet  such  accident  or  to  supply  such  necessity;  but  it  is  that  thej 
may  lawfully  select  one  individual  or  corporation  upon  whom  they 
may  confer  exclusive  and  valuable  privileges  to  the  exclusion  and 
injury  of  the  rest  of  the  community. 

It  is  argued  that  the  contract  between  the  defendant  corporation 
and  the  Eastern  Express  Company,  it  being  made  before  the  pas- 
sage of  the  act  of  1868,  is  a  bar  to  the  plaintiffs'  right  to  recover. 
But  such  cannot  be  the  case,  unless  the  defendants  had  the  right 
to  grant  ''terms,  facilities  and  accommodations"  unreasonable  and 
unequal  as  between  the  different  express  companies  desiring  the 
transportation  of  their  goods,  merchandise,  etc.,  over  their  railroad. 
But  this  cannot  be  claimed.  Further,  if  such  a  contract  were  to 
be  held  an  answer  to  the  plaintiffs'  claim,  on  the  ground  that  the 
legislature  had  no  right  to  impair  its  validity,  then  it  would  follow, 
that  they  might  be  ousted  of  their  control  and  jurisdiction  during 
the  whole  existence  of  the  defendant  corporation ;  for  the  defendants 
might  have  made  their  contract  co-extensive  in  time  with  their  cor- 
porate existence. 

Provisions  similar  to  those  of  1868  exist  in  England,  and  the 
courts  have  ever  held  all  acts  of  undue  preference  void,  while  they 
have  sustained  the  railroad  corporations,  when  they  have  only  the 
interests  of  the  proprietors  and  the  legitimate  increase  of  the  profits 
of  the  railway  in  view.  It  is  not  a  legitimate  ground  for  giving 
preference  to  one  of  the  customers  of  a  railway  company,  that  he 
engages  to  employ  other  lines  of  the  company  for  the  carriage  of 
traffic  distant  from,  and  unconnected  with,  the  goods  in  question; 
and  it  is  undue  and  unreasonable  to  charge  more  or  less  for  the 
same  service,  according  as  the  customer  of  a  railway  thinks  proper 
or  not  to  bind  himself  to  employ  the  company  on  other  and  totally 
distinct  business.  In  re  Baxendale  v.  The  G.  W.  R.  R.  Co,,  94  E. 
C.  L.  308.  But  in  that  case  a  difference  of  charge  was  sustained 
upon  goods  from  and  to  the  same  places,  between  persons  who  sent 
large  quantities  at  a  time,  and  stipulated  to  send  given  large  quanti- 
ties every  year,  and  others  who  declined  to  do  so.  "  The  advan- 
tages there  stipulated  for  and  by  the  company,"  observes  Willes,  J., 
"  related  to  the  carriage  of  the  goods  upon  the  same  line,  and  di- 
rectly affected  the  rate  at  which  they  could  be  profitably  carried.  In 
fact  those  advantages  made  a  difference  similar  to  that  between  the 
iK}lling  of  goods  wholesale  and  retail,  the  profit  of  carrying  goods 
m  large  quantities  and  at  the  less  rate  at  which  they  were  curried. 
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equaling  or  exceeding  the  profit  upon  the  goods  sent  in  smuller 
quantities  at  the  greater  rate  at  which  they  were  carried."  /;*  re 
Garion  y.  Bristol  £  Exeter  R.  R.  Co.,  95  E.  C.  L.  655,  Willes, 
J.,  says:  "As  to  the  third  branch  of  the  case,  viz.:  that  a  lower 
eharge  is  made  by  the  company  to  persons  residing  at  Bridgewater 
for  the  carriage  of  goods  than  is  made  to  the  complainants,  no  sat- 
isfactory reason  seems  to  me  to  have  been  given  for  that  reduction. 
It  is  not  shown  that  it  is  rendered  necessary  for  the  purpose  of 
meeting  and  overcoming  competition.  *  *  The  inequality  of  charge 
cannot  be  without  a  reason ;  and  I  am  at  a  loss  to  see  any  other 
possible  reason  than  a  desire  on  the  part  of  the  defendants  to  dis- 
place the  complainants  as  carriers,  so  that  they  themselves  may  be- 
come the  sole  carriers  on  their  line  of  railway."  Where  a  statute 
requires  a  railway  company  to  carry  for  all  who  may  apply  and  upon 
equal  terms,  they  have  no  right  to  impose  increased  prices  upon 
express  carriers  who  sent  freight  by  the  company's  trains,  in  ag- 
gregate quantities  made  up  of  small  parcels  directed  to  different  in- 
dividuals. PicJcford  V.  Orajid  Junction  Railioay,  10  M.  &  W.  399. 
Much  less  have  they  a  right  to  carry  for  one  express  company  and 
refuse  to  carry  for  another,  when  they  have  the  ability  to  carry  for 
both. 

In  In  re  Mariott  v.  The  London  £  South-western  Railway  Co.,  87 
E.  C.  L.  498,  the  defendant  railway  company  made  arrangements 
at  one  of  their  stations  with  A.,  the  proprietor  of  an  omnibus  run- 
ning between  the  station  and  K.,  to  provide  omnibus  accommoda- 
tions for  all  passengers  by  their  trains  to  and  from  K.,  and  allowed 
A.  the  exclusive  privilege  of  driving  his  vehicle  into  the  station- 
yard  for  the  purpose  of  taking  up  and  setting  down  passengers  at 
the  door  of  the  booking-office.  "  I  am  of  opinion,"  observes  Cock- 
BUKisr,  C.  J.,  "  that  in  giving  an  undue  and  unreasonable  preference 
to  and  in  favor  of  Williams  brings  the  company  within  the  provis- 
ions of  the  statute  in  question.  18  Vict.  c.  31,  §  3.  I  see  no  reason 
why  this  preference  should  be  given  to  one  omnibus  and  to  the 
exclusion  of  another.  ♦  *  *  I  therefore  think  the  rule  should  be 
made  absolute,  to  the  extent  of  enjoining  the  company  to  admit  the 
complainant's  omnibus  into  the  station  of  this  railway  at  all  reason* 
able  times,  for  the  purpose  of  receiving  and  setting  down  passengers 
and  goods,  in  the  same  manner,  and  to  the  same  extent,  Jis  other 
public  vehicles  of  a  similar  description  are  admitted  into  the  yard 
for  that  purpose."   In  Piddingtoii  v.  S,  E.  Railway  Co,,  94  E.  0.  L 
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109,  the  defendants  made  an  increased  chai'ge  upon  "  packed  par 
eels."  The  jury  negatived  tliat  they  incurred  an  additional  risk  or 
expense  on  the  carriage  thereof.  **  Here/'  remarks  Byles,  J,,  "  the 
defendants  charge  double  for  certain  packages,  though  the  goods  are 
of  a  like  description,  and  the  jury  have  found  there  is  no  increased 
risk  or  expense  incurred  by  them  in  the  carriage  of  them.  That 
seems  to  me  to  be  an  express  violation  of  the  17th  section."  In 
Sanford  v.  Railway  Co,^  24  Penn.  378,  it  was  held  that  express  com- 
panies had  as  good  a  right  to  the  benefits  of  a  railroad  as  the  owners 
of  the  packages  whicli  they  carried  personally  had,  and  that  a  con- 
tract giving  to  an  express  company  an  exclusive  right  of  transpoita- 
tion  on  the  passenger  trains  was  illegal  and  void,  both  at  common 
law  and  by  the  statutes  of  the  state.  "  Whenever,"  observes  Lewis, 
C.  J.,  "  a  chai'ter  is  granted  for  the  purpose  of  constructing  a  rail- 
road, the  corporation  is  clothed  with  the  power  to  take  private 
property,  in  order  to  carry  out  the  object,  it  is  an  inference  of  law 
from  the  extent  of  the  power  conferred,  and  the  subject-matter  of 
the  grant,  that  the  road  is  for  the  public  accommodation.  The 
right  to  take  tolls  is  the  compensation  to  be  received  for  the  benefits 
conferred.  If  the  public  are  entitled  to  these  advantages,  it  results 
from  the  nature  of  the  right  that  the  benefits  should  be  extended  to 
all  alike,  and  that  no  special  privileges  should  be  granted  to  one 
man  or  set  of  men,  and  denied  to  others.  The  special  stipulations 
inserted  in  charters,  for  the  purpose  of  securing  these  rights,  are 
placed  there  in  abundance  of  caution,  and  affirm  nothing  more  than 
the  common  right  to  equal  justice,  which  exists  independent  of  such 
provisions.  *  *  *  The  supposed  necessity  for  such  provisions,  iu 
charters  granted  in  this  country  and  in  England,  proves  nothing 
more  than  that  the  law-makers  in  both  countries  were  aAvare  of  the 
difficulty  in  holding  large  corporations  to  those  common  obligations 
of  justice  which  individuals  feel  bound  to  acknowledge  without 
legislative  enactment." 

The  plaintiff  is  entitled  to  maintain  his  action. 
Defendant  defaulted.    Damages  to  be  assessed  by  the  judge  at  nist 

prius. 


MAY  TEEM,  1869.  39 


Ooddard  ▼.  Grand  Tronk  Bailway  Company. 
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(6nfaln«,2QS.) 

^LiabiUtif  of,  far  inHful  mucanduet  of  tervanU — Meoiur^^ 

damctge. 

The  plaintiff,  a  paasenger  in  defendants'  railway  car,  gave  up  his  ticket  to  a 
brakeman,  who  waa  authorized  to  demand  and  receive  it.  Shortly  after  the  lat- 
ter approached  plaintiff,  denied  that  he  had  received  his  ticket,  and  aseaulted 
and  grossly  insulted  him.  In  an  action  against  the  railway  company  to 
recover  damages, — EM,  that  the  defendants  were  liable,  and  that  plaintifl 
could  recover  exemplary  damages.  (Taplbt,  J.,  dissented  on  the  question 
of  damages.) 

The  defendants  having  retained  the  brakeman  in  their  employ  after  notice  of 
his  conduct,  the  court  refused  to  set  aside  as  excessive  a  verdict  for  |436Q. 

The  action  was  trespass  for  an  assault  by  defendant's  servant 
upon  plaintiff.  The  court  at  the  trial  charged,  in  substance,  that 
If  the  facts  sworn  to  by  plaintiff  were  found  to  be  true,  the  defend- 
ant was  liable,  and  that  it  was  a  proper  case  for  punitiye  or  exem- 
plary damages.  The  jury  returned  a  yerdict  of  $4,850.  The  othei 
firsts  are  stated  in  the  opinion. 

G.  F,  Shepley,  for  plaintiff 

P.  BarneSy  for  defendant. 

Walton,  J.  Two  questions  are  presented  for  our  consideration : 
first,  is  the  common  carrier  of  passengers  responsible  for  the  willful 
misconduct  of  his  servant ;  or,  in  other  words,  if  a  passenger,  who 
has  done  nothing  to  forfeit  his  right  to  civil  treatment,  is  assaulted 
and  grossly -insulted  by  one  of  the  carrier's  servants,  can  he  look  to 
the  carrier  for  redress  ?  and,  secondly,  if  he  can,  what  is  the  meas- 
ure of  relief  which  the  law  secures  to  him  ?  These  are  questions 
that  deeply  concern,  not  only  the  numerous  railroad  and  steamboat 
eompanies  engaged  in  the  transportation  of  passengers,  but  also  the 
wliole  traveling  public;  and  we  have  endeavor^  to  give  them 
that  consideration  which  their  great  importance  has  seemed  to  us  to 
demand. 

I.  Of  the  earner's  liability.  It  appears  in  evidence,  that  the 
|ilai*ttiff  was  a  passenger  in  the  defendants'  railway  car;  that,  on 
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request,  he  surrendered  his  ticket  to  a  brakeman  employed  on  the 
train,  who,  in  the  absence  of  the  conductor,  was  authorized  to  de- 
mand and  receive  it;  that  the  brakeman  afterward  approached  the 
plaintiff,  and,  in  language  coarse,  profiaiie  and  grossly  insulting, 
denied  that  he  had  either  surrendered  or  shown  him  his  ticket; 
that  the  brakeman  called  the  plaintiff  a  liar,  charged  him  with 
attempting  to  avoid  the  payment  of  his  fare,  and  with  having  done 
the  same  thing  before,  and  threatened  to  split  his  head  open  and 
spill  his  brains  right  there  on  the  spot;  that  the  brakeman  stepped 
forward  and  placed  his  foot  upon  the  seat  on  which  the  plaintiff  was 
sitting,  and,  leaning  over  the  plaintiff,  brought  his  fist  close  down 
to  his  face,  and,  shaking  it  violently,  told  him  not  to  yip,  if  he  did 
he  would  spot  him;  that  he  was  a  damned  liar;  that  he  never 
handed  him  his  ticket;  that  he  did  not  believe  he  paid  his  fare 
either  way ;  that  this  assault  was  continued  some  fifteen  or  twenty 
minutes,  and  until  the  whistle  sounded  for  the  next  station ;  that 
there  were  several  passengers  present  in  the  car,  some  of  whom 
were  ladies,  and  that  they  were  all  strangers  to  the  plaintiff;  that 
the  plaintiff  was  at  the  time  in  feeble  health,  and  had  been  for  some 
time  under  the  care  of  a  physician,  and  at  the  time  of  the  assault 
was  reclining  languidly  in  his  seat;  that  he  had  neither  said  nor 
done  any  thing  to  provoke  the  assault;  that,  in  fact,  he  had  paid 
his  fare,  had  received  a  ticket,  and  had  surrendered  it  to  this  very 
brakeman  who  delivered  it  to  the  conductor  only  a  few  minutes 
before,  by  whom  it  was  afterward  produced  and  identified ;  that  the 
defendants  were  immediately  notified  of  the  misconduct  of  the 
brakeman,  but,  instead  of  discharging  him,  retained  him  in  his 
place ;  that  the  brakeman  was  still  in  the  defendants'  employ  when 
the  case  was  tried  and  was  present  in  court  during  the  trial,  but 
was  not  called  as  a  witness,  and  no  attempt  was  made  to  justify  or 
excuse  his  conduct 

Upon  this  evidence  the  defendants  contend  that  they  are  not 
liable,  because,  as  they  say,  the  brakeman's  assault  upon  the  plain- 
tiff was  willful  and  malicious,  and  was  not  directly  nor  impliedly 
authorized  by  them.  They  say  the  substance  of  the  whole  case  is 
this,  that  '^  the  master  is  not  responsible  as  a  trespasser,  unless,  by 
direct  or  implied  authority  to  the  servant,  he  consents  to  the 
unlawful  act/' 

The  fidlacy  of  this  argument,  when  applied  to  the  common  car- 
rier of  passengers,  consists  in  not  discriminating  between  the  obli* 
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gation  which  he  is  under  to  his  passengery  aud  the  duty  which  he 
owes  a  stranger.  It  may  be  true  that  if  the  carrier's  servant  will- 
Mty  and  maliciously  assaults  a  stranger,  the  master  will  not  be 
liable;  but  the  law  is  otherwise  when  he  assaults  one  of  his  mastei*8 
passengers.  The  carrier's  obUgation  is  to  carry  his  passenger 
safely  and  properly,  and  to  treat  him  respectfully,  and  if  he  intrusts 
the  performance  of  this  duty  to  his  seryants,  the  law  holds  him 
responsible  for  the  manner  in  which  they  execute  the  trust.  The 
law  seems  to  be  now  well  settled  that  the  carrier  is  obliged  to  pro- 
tect his  passenger  from  yiolence  and  insult,  from  whatever  source 
arising.  He  is  not  regarded  as  an  insurer  of  his  passenger's  safety 
against  every  possible  source  of  danger ;  but  he  is  bound  to  use  all 
■uch  reasonable  precautions  as  human  judgment  and  foresight  are 
capable  of  to  make  his  passenger's  journey  safe  and  comfortable. 
He  must  not  only  protect  his  passenger  against  the  violeuce  and 
insults  of  strangers  and  co-passengers,  but,  a  fortiori,  against  the 
violence  and  insults  of  his  own  servants.  If  this  duty  to  the  pas- 
senger is  not  performed,  if  this  protection  is  not  furnished,  but,  on 
the  contrary,  the  passenger  is  assaulted  and  insulted,  through  the 
negligence  or  the  willful  misconduct  of  the  carrier's  servant,  the 
carrier  is  necessarily  responsible. 

And  it  seems  to  us  it  would  be  caase  of  profound  regret  if  the 
law  were  otherwise.  The  carrier  selects  his  own  servants  and  can 
discharge  them  when  he  pleases,  and  it  is  but  reasonable  that  he 
should  be  responsible  for  the  manner  in  which  they  execute  their 
trust.  To  their  care  and  fidelity  are  intrusted  the  lives  and  limbs 
and  comfort  and  convenience  of  the  whole  traveling  public,  and  it 
is  certainly  as  important  that  these  servants  should  be  trustworthy 
as  it  is  that  they  should  be  competent.  It  is  not  sufficient  that  they 
are  capable  of  doing  well,  if  in  fact  they  choose  to  do  ill ;  that  they 
can  be  as  polite  as  a  Chesterfield,  if,  in  their  intercourse  with  the 
passengers,  they  choose  to  be  coarse,  brutal  and  profane.  The  best 
security  the  traveler  can  have  that  these  servants  will  be  selected 
with  care  is  to  hold  those  by  whom  the  selection  is  made  respons- 
ible for  their  conduct. 

This  liability  of  the  master  is  very  clearly  expressed  in  a  receni 
case  in  Massachusetts.  The  court  say,  that  wherever  there  is  a 
contract  between  the  master  and  another  person,  the  master  i/ 
responsible  for  the  acts  of  his  servant  in  executing  that  contract 
although  the  act  is  fraudulent  and  done  without  his  consent.  ITou*«^ 
Vol.  II.  —  6 
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w,  Newmarchj  12  Allen,  55.  (Paragraph  nearest  the  bottom  of  the 
page.) 

And  Messrs.  AngeU  and  Ame8>  in  their  work  on  corporatiouB 
^(section  388,  p.  404,  eighth  edition),  say :  ^^A  distinction  exists  aa 
io  the  liability  of  a  corporation  for  the  willful  tort  of  its  servant 
toward  one  to  whom  the  coq)oration  owes  no  duty  except  such  as 
each  citizen  owes  to  every  other,  and  that  toward  one  who  has 
entered  into  some  pecuUar  contract  with  the  corporation  by  which 
this  duty  is  increased;  thus  it  has  been  held  that  a  railroad  coi*pora- 
tion  is  hable  for  the  willful  tort  of  its  servants  whereby  a  passenger 
on  the  train  is  injured." 

In  Bratid  v.  liailroad,  8  Barb.  368,  the  court  say :  A  passenger 
on  board  a  stage-coach  or  railroad  car,  and  a  person  on  foot  in  the 
street,  do  not  stand  in  the  same  relation  to  the  carrier.  Toward 
the  one  the  Uability  of  the  carrier  springs  from  a  contract^  express 
or  implied,  and  upheld  by  an  adequate  consideration.  Toward  the 
otlier  he  is  under  no  obligation  but  that  of  justice  and  humanity, 
ilence  a  passenger,  who  is  injured  by  a  servant  of  the  carrier,  may 
have  a  right  of  action  against  him,  when  one  not  a  passenger,  for  a 
similar  injury,  would  not. 

In  Moore  v.  Railroad,  4  Gray,  465,  the  plaintiff  was  forcibly  put 
cut  of  a  car  for  not  giving  up  his  ticket  or  paying  his  fare,  when,  in 
fact,  he  had  already  surrendered  his  ticket  to  some  one  employed  on 
the  train.  The  defendants  insisted  that  they  were  not  responsible 
for  the  misconduct  of  the  conductor ;  and,  further,  that  an  action 
for  an  assault  would  not  lie  against  a  corporation.  But  the  court 
-lield  otherwise,  and  the  plaintiff  recovered. 

In  Seymour  v.  Greenwood,  7  Hurl.  &  Nor.  354,  the  plaintiff  was 
assaulted  and  taken  out  of  the  defendant's  omnibus  by  one  of  his 
servants.  The  defendant  insisted  that  he  was  not  liable,  because  it 
ciid  not  appear  that  he  authorized  or  sanctioned  the  act  of  the  ser- 
vant. But  it  was  held  in  the  exchequer  chamber,  affirming  the 
judgment  of  the  exchequer  court,  that  the  jury  did  right  in  return- 
ing u  verdict  for  the  plaintiff. 

In  Raihoad  v.  Finney,  10  Wis.  388,  the  plaintiff  was  unlawfully 
put  out  of  a  car  by  the  conductor.  After  stating  that  it  was  insisted, 
by  the  counsel  for  the  railroad,  that  in  no  case  could  a  cause  of 
action  arise  against  the  principal  foi  the  willful  misconduct  of  the 
•gent,  the  court  went  on  to  say,  that,  after  a  careful  examination  of 
ihe  position,  thoy  were  satisfied  it  was  not  correct;  that  where  th« 
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misconduct  of  the  agent  causes  a  breach  of  the  principal's  contract, 
he  will  be  liable,  whether  such  misconduct  be  willful  or  merelj 
negligent 

In  Railroad  y.  Vandiver,  42  Penn.  St  B.  365,  a  passenger  received 
injuries,  of  which  he  died,  by  being  thrown  from  the  platform  of  a 
lailroad  car  because  he  refused  to  pay  his  feure  or  show  his  ticket,  he 
averring  he  had  bought  one  but  could  not  find  it  The  evidence 
shoTied  he  was  partially  intoxicated.  It  was  urged  in  defense,  that 
if  the  passenger's  death  was  the  result  of  force  and  yiolence,  and  not 
the  result  of  negligence,  then  (such  force  and  violence  being  the  act 
of  the  agents  alone  without  any  command  or  order  of  the  company) 
the  company  was  not  responsible  therefor.  But  the  court  held 
otherwise.  "A  railway  company,"  said  the  court,  **  selects  its  own 
agents  at  its  own  pleasure,  and  it  is  bound  to  employ  none  except 
capable,  prudent  and  humane  men.  In  the  present  case,  the  com- 
pany and  its  agents  were  all  liable  for  the  injury  done  to  the 
deceased." 

In  Weed  v.  Railroad^  17  N.  Y.  362,  the  jury  found  specially  that 
the  act  of  the  servant  by  which  the  plaintifT  was  injured  was  willful. 
The  court  held  the  willfulness  of  the  act  did  net  defeat  tlie  plain- 
tiff's right  to  look  to  the  railroad  company  for  redress. 

In  Railroad  v.  Derby,  14  How.  468,  where  the  servant  of  a  rail- 
road company  took  an  engine  and  run  it  over  the  road  for  his  own 
gratification,  not  only  without  consent,  but  contrary  to  express 
orders,  the  supreme  court  of  the  United  States  held  tliat  the  railroad 
company  was  responsibla 

In  Railway  v.  Hinds,  53  Penn.  512,  a  passenger's  arm  was  broken 
in  a  fight  between  some  drunken  persons  that  forced  their  way  into 
the  car  at  a  station  near  an  agricultural  fair,  and  the  company  was 
held  responsible,  because  the  conductor  went  on  collecting  fares,  and 
did  not  stop  the  train  and  expel  the  rioters,  or  demonstrate,  by  an 
earnest  effort,  that  it  was  impossible  to  do  so. 

In  Flint  v.  Transportation  Co.,  34  Conn.  654,  where  the  plaintiff 
was  injured  by  the  discharge  of  a  gun  dropped  by  some  soldiers 
engaged  in  a  scuffle,  the  court  held  that  passenger  carriers  are  bound 
to  exercise  the  utmost  vigilance  and  care  to  guard  those  they  trans- 
port from  violence  from  whatever  source  arising ;  and  the  plaintiff 
recovered  a  verdict  for  $10,000. 

In  Landreaux  v.  Bell,  5  La.  (0.  S.)  275,.  the  court  say  that  car- 
riers are  responsible  for  the  misconduct  of  their  servants  towai  ! 
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passengers  to  the  same  extent  as  for  their  misconduct  in  regard  to 
merchandise  committed  to  their  care ;  that  no  satisfactory  distinc- 
tion can  be  drawn  between  the  two  cases. 

In  Chaiiiberlain  v.  Chandler,  3  Mason,  242,  Judge  Story  declared, 
in  language  strong  and  emphatic,  that  a  passenger's  contract  enti- 
tles him  to  respectful  treatment ;  and  he  expressed  the  hope  that 
every  nolation  of  this  right  would  be  visited,  in  the  shape  of  dam- 
ages, with  its  appropriate  punishment. 

In  Nieto  v.  Clark,  1  Clifford,  145,  where  the  steward  of  the  ship 
assaulted  and  grossly  insulted  a  female  passenger.  Judge  Clifford 
declares,  in  language  equally  emphatic,  that  the  contract  of  all  pas- 
sengers entitles  them  to  respectful  treatment  and  protection  against 
rudeness  and  every  wanton  interference  with  their  persons  from  all 
those  in  charge  of  the  ship ;  that  the  conduct  of  the  steward  dis- 
qualified him  for  his  situation,  and  justified  the  master  in  immedi- 
ately discharging  him,  although  the  vessel  was  then  in  a  foreign 
port.  A  ad  we  have  his  authority  for  saying  that  he  has  recently 
examined  the  question  with  care,  in  a  case  pending  in  the  Ehode 
Island  district,  where  the  clerk  of  a  steamboat  unjustifiably  assaulted 
and  maltreated  c^  passenger,  and  that  he  entertains  no  doubt  of  the 
canier's  liability  to  compensate  the  passenger  for  the  injury  thus 
received,  whether  the  carrier  previously  authorized  or  subseqently 
ratified  the  assault  or  not,  A  report  of  the  case  will  soon  be  pub- 
lished.    (See  3  Clifford.) 

And  a  recent  and  well-considered  case  in  Maryland  (published 
since  this  case  has  been  pending  before  the  law  court,  and  very 
much  like  it  in  all  respects),  fully  sustains  this  view  of  the  law. 
Railroad  v.  Blocher,  27  Md.  277. 

The  grounds  of  the  carrier's  liability  may  be  briefly  stated  thus: 

The  law  requires  the  common  carrier  of  passengers  to  exercise 
the  highest  degree  of  care  that  human  judgment  and  foresight  are 
capable  of,  to  make  his  passengers'  journey  safe.  Whoever  engages 
in  the  business  impliedly  promises  that  his  passenger  shall  have  this 
degree  of  care.  In  other  words,  the  carrier  is  conclusively  pre- 
sumed to  have  promised  to  do  what,  under  the  circumstances,  the 
law  requires  him  to  do.  We  say  conclusively  presumed,  for  the 
law  will  not  allow  the  carrier  by  notice  or  special  contract  even  to 
deprive  his  passenger  of  this  degree  of  care.  If  the  passenger 
does  not  have  such  care,  but  on  the  contrary  is  unlawfully  assaulted 
and  insulted  by  one  of  the  very  persons  to  whom  his  conveyance 
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M  intmsted,  the  earner's  implied  promise  is  broken,  and  his  legal 
dnty  is  left  unperformed,  and  he  is  necessarily  responsible  to  the 
passfmger  for  the  damages  he  thereby  sustains.  The  passenger's 
remedy  may  be  either  in  assumpsit  or  tort,  at  his  election.  lu  the 
one  case,  he  relies  upon  a  breach  of  the  carrier's  common-law  dutj 
in  support  of  his  action;  in  the  other,  upon  a  breach  of  his  im2)lied 
promise.  The  form  of  the  action  is  important  only  upon  the  ques- 
tion of  damages.  In  actions  of  assumpsit,  the  damages  are  gen- 
erally limited  to  compensation.  In  actions  of  tort,  the  jury  are 
allowed  greater  latitude,  and^  in  proper  cases,  may  give  exemplary 
damages. 

II.  We  now  come  to  the  second  branch  of  the  case.  What  is 
the  measure  of  relief  which  the  law  secures  to  the  injured  party; 
or,  in  other  words,  can  he  recoyer  exemplary  damages  ?  We  hold 
that  he  can.  The  right  of  the  jury  to  give  exemplary  damages  for 
injuries  wantonly,  recklessly  or  maliciously  inflicted,  is  as  old  as 
the  right  of  trial  by  jury  itself;  and  is  not,  as  many  seem  to  sup- 
pose,  an  innoTation  upon  the  rules  of  the  common  law.  It  was 
settled  in  England  more  than  a  century  ago. 

In  1763,  Lord  Chief  Justice  Pratt  (afterward  Earl  of  Camden), 
with  whom  the  other  judges  concurred,  declared  that  the  jury 
had  done  right  in  giving  exemplary  damages.  Huchle  v.  Momy^ 
2  Wilson,  205. 

In  another  case  the  same  learned  judge  declared  with  emphasis, 
that  damages  are  designed,  not  only  as  a  satisfaction  to  the  injured 
person,  but  likewise  as  a  punishment  to  the  guilty.  Campbell's 
Lives  of  the  Chancellors,  Am.  edition,  vol.  5,  p.  214. 

In  1814  the  doctrine  of  punitive  damages  was  stringently  ap 
plicHl  in  a  case  where  the  defendant,  in  a  state  of  intoxication, 
foi-ced  himself  into  the  plaintiff's  company,  and  insolently  persisted 
in  hunting  upon  his  grounds.  The  plaintiff  recovered  a  verdict  for 
five  hundred  pounds,  the  full  amount  of  his  ad  dafnnum,  and  the 
court  refused  to  set  it  aside.  Mr.  Justice  Heath  remarked  in  this 
case  that  he  remembered  a  case  where  the  jury  gave  five  hundred 
pounds  for  merely  knocking  a  man's  hat  off,  and  the  court  refused 
a  new  trial.  It  goes,  said  he,  to  prevent  the  practice  of  dueling, 
if  juries  are  permitted  to  punish  insult  by  exemplary  damages. 
Merest  v.  Harvey^  5  Taunt.  442.  See,  also,  to  the  same  effect,  Sear^ 
v.  Lvwis,  2  Starkie,  282,  decided  in  1818. 
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In  1844,  Loixl  Chief  Baron  Pollock  said,  thal!|  in  actions  for  mali- 
oions  injuries,  juries  had  always  been  allowed  to  give  what  are  called 
Tindictiye  damages.    Doe  v.  Filliter,  13  M.  &  W.  50. 

In  1858,  in  an  action  of  trespass  for  taking  personal  property  on 
A  fraudulent  bill  of  sale,  the  defendant's  counsel  contended  that  it 
was  not  a  case  for  the  application  of  the  doctrine  of  exemplary  dam- 
ages ;  but  the  court  held  otherwise.  No  doubt,  said  Pollock,  C.  B., 
it  was  a  case  in  which  yindictiTe  damages  might  be  giren.  77io?na$ 
T.  Harris,  27  L.  J.  Ex.  353. 

In  1860,  in  an  action  for  willful  negligence,  the  defendant  con- 
tended that  the  plaintiff's  declaration  was  too  defective  to  entitle 
him  to  exemplary  damages ;  but  the  court  held  otherwise ;  and  the 
judge  who  tried  the  case  remarked  that  he  was  glad  the  court  had 
come  to  the  conclusion  that  it  was  competent  for  the  jury  to  give 
exemplary  damages,  for  he  thought  the  defendant  had  acted  with  a 
high  hand.     Emhlen  v.  MyerSy  6  H.  &  N.  54. 

''  Damages  exemplary  "  is  now  a  familiar  title  in  the  best  English 
law  reports.    See  6  H.  &  N.  969. 

It  was  the  firmness  with  which  Lord  Gamdek  (then  Chief  Jus- 
tice Pratt)  maintained  and  enforced  the  right  of  the  jury  to  pun- 
ish with  exemplary  damages  the  agents  of  Lord  Halifax  (then  seo 
retary  of  state)  for  the  illegal  arrest  of  the  publishers  of  the  North 
Briton,  that  made  him  so  immensely  popular  in  England.  Nearly 
or  quite  twenty  of  those  cases  appear  to  have  been  tried  before  him 
in  all  of  which  enormous  damages  were  given,  and  in  not  one  of 
them  was  the  verdict  set  aside.  In  one  of  the  cases  a  verdict  for  a 
thousand  pounds  was  returned  for  a  mere  nominal  imprisonment  at 
the  house  of  the  officer  making  the  arrest,  and  the  court  refused  tn 
set  it  aside.     Bear  dinar  e  v.  Carrington,  2  Wilson,  244. 

**  After  this,"  says  Lord  Campbell,  in  his  "  Lives  of  the  Chancel- 
lors," "  he  became  the  idol  of  the  nation.  Grim  representations  of 
him  laid  down  the  law  jfrom  sign-post,  many  busts  and  prints  of 
him  were  sold,  not  only  in  the  streets  of  the  metropolis,  but  in  the 
provincial  towns ;  a  fine  portrait  of  him,  by  Sir  Joshua  Reynolds, 
with  the  flattering  inscription,  *  in  honor  of  the  zealous  asserter  of 
English  liberty  by  law,'  was  placed  in  the  Guildhall  of  the  city  of 
London ;  addresses  of  thanks  to  him  poured  in  from  all  quarters ; 
and  one  of  the  sights  of  London,  which  foreigners  went  to  see,  waa 
the  great  Lord  Chief  Justice  Pratt." 
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In  this  countrjy  perhaps  Loixl  Camden  is  better  known  as  one  of 
the  able  English  statesmen  who  so  eloquently  defended  the  Ameri- 
can colonies  against  the  anjust  claim  of  the  mother  country  to  tai 
them.  Lord  Campbell  says  some  portions  of  his  speeches  upon  that 
subject  are  still  in  the  mouths  of  school-boys.  But  in  England  hia 
immense  popularity  origmated  in  his  firm  and  yigorons  enforcement 
of  the  doctrine  of  exemplary  damages.  And  we  cannot  discoyei 
that  the  legality  of  his  rulings  in  this  particular  was  ever  seriously 
called  in  question.  On  the  contrary,  we  find  it  admitted  by  his 
political  opponents  that  he  was  a  profound  jurist  and  an  able  and 
upright  judge.  His  stringent  enforcement  of  the  right  of  the  jury 
^o  punish  flagrant  wrongs  with  exemplary  damages,  arrested  not 
unly  great  abuses  then  existing,  but  it  has  had  a  salutary  influence 
oyer  since.  It  won  for  him  the  title  of  the  ^*  asserter  of  English 
liberty  by  law." 

In  this  country  the  right  of  the  jury  to  give  exemplary  damages 
has  been  much  discussed.  It  seems  to  have  been  first  opposed  by 
Mr.  Theron  Metcalf  (afterward  reporter  and  judge  of  the  supreme 
oouri)  of  Massachusetts),  in  an  article  published  in  3  American  Jurist^ 
387,  in  1830.  The  substance  of  this  article  was  afterward  inserted 
in  a  note  to  Mr.  Greenleaf 's  work  on  evidence.  Mr.  Sedgwick,  ia 
his  work  on  damages,  took  the  opposite  view,  and  sustained  hii 
position  by  the  citation  of  numerous  authorities.  Professor  Green- 
^eaf  replied  in  an  article  in  the  Boston  Law  Reporter,  vol.  9,  p.  529. 
jlr.  Sedgwick  rejoined  in  the  same  periodical,  vol.  10,  p.  49.  Essays 
on  different  sides  of  the  question  were  also  published  in  3  American 
Law  Magazine  (N.  S.)  537,  and  4  American  Law  Magazine  (N.  S.) 
Gl.  But  notwithstanding  this  formidable  opposition,  the  doctrine 
triumphed,  and  must  be  regarded  as  now  too  firmly  established  ta 
be  shaken  by  any  thing  short  of  legislative  enactments.  In  fact^ 
the  decisions  of  the  courts  are  nearly  unanimous  in  its  favor. 

In  a  case  in  the  supreme  court  of  the  United  States,  Mr.  Justice 
Gribb,  in  delivering  the  opinion  of  the  court,  says :  It  is  a  well- 
eetablished  principle  of  the  common  law,  that  in  all  actions  for 
torts  the  jury  may  inflict  what  are  called  punitive  or  exemplary 
damages,  having  in  view  the  enormity  of  the  offense  rather  than  the 
measure  of  compensation  to  the  plaintiff.  "We  are  aware,"  the 
judge  continues,  "that  the  propriety  of  this  doctrine  has  been 
questioned  by  some  writers ;  but  if  repeated  judicial  decisions  for 
ni(»rc  than  a  century  are  to  be  received  as  the  best  exposition  of 
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what  the  law  is,  the  question  will  not  admit  of  argument''  Day 
V.  Woodwortk,  13  How.  363. 

In  a  case  in  North  Carolina,  the  court  r«fer  to  the  note  in  Pro- 
fessor Greenleaf 's  work  on  evidence,  and  say  that  it  is  yery  clearly 
wrong  with  respect  to  the  authorities,  and  in  their  judgment  wrong 
on  principle;  that  it  is  fortunate  that  while  juries  endeavor  to  give 
ample  compensation  for  the  injury  actually  received,  they  are  also 
allowed  such  full  discretion  as  to  make  verdicts  to  deter  others  from 
flagrant  violations  of  social  duty.  And  the  same  court  hold  tha^ 
the  wealth  of  the  defendant  is  a  proper  circumstance  to  he  weighed 
by  the  jury,  because  a  thousand  dollars  may  be  a  less  punishment 
to  one  man  than  a  hundred  dollars  to  another.  In  one  case  the 
same  court  sustained  a  verdict  which  in  terms  assessed  the  actual 
damages  at  tlOO,  and  the  exemplary  damages  at  81,000.  The 
court  held  it  was  a  good  verdict  for  $1,100.  PeiidUton  v.  Davis, 
1  Jones  (N.  C),  98;  McAulay  v.  Birkhead,  13  Iredell,  28;  Gil- 
reath  v.  AUe7i,  10  id.  67. 

In  fa/cty  Professor  Greenleaf  is  himself  an  authority  for  the  doc- 
trine of  exemplary  damages.  Speaking  of  the  action  for  assault 
and  battery,  he  says  the  jury  are  not  confined  to  the  mere  corporal 
injury,  but  may  consider  the  malice  of  the  defendant,  the  insulting 
character  of  his  conduct,  the  rank  in  life  of  the  several  parties,  and 
all  the  circumstances  of  the  outrage,  and  thereupon  award  such 
exemplary  damages  as  the  circumstances  may  in  their  judgment 
require.     2  Greenl.  on  Ev.,  §  89. 

But  if  the  great  weight  of  Professor  Greenleaf 's  authonty  were 
to  be  regarded  as  opposed  to  the  doctrine,  we  have,  on  the  other 
hand,  the  great  weight  of  Chancellor  Keot's  opinion  in  flavor  of  it 
lie  says,  surely  this  is  the  true  and  salutary  doctrine.  And  after 
reviewing  the  English  cases,  he  continues  by  saying  it  cannot  be 
necessary  to  multiply  instances  of  its  application ;  that  it  is  too  well 
settled  iu  practice  and  too  valuable  in  principle  to  be  called  in  ques- 
tion.     Tillotson  v.  CJieelhaniy  3  Johns.  66  and  64. 

This  brief  review  of  the  doctnne  of  exemplary  damagea  is  not 
so  much  for  tlie  purpose  of  establishing  its  existence,  as  to  oorreot 
the  erroneous  impression  which  some  members  of  the  legal  profes* 
sion  still  seem  to  entertain,  that  it  is  a  modern  invention,  not  sanc- 
tioned by  the  rules  of  the  common  law.  We  think  every  candid- 
minded  person  must  admit  that  it  is  no  new  doctrine;  that  its 
existence  as  a  fundamental  rule  of  the  common  law  has  been  reo- 
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agnized  in  England  for  more  than  a  century;  that  it  has  beea 
there  stringently  enforced  under  circumstances  which  would  not 
have  allowed  it  to  pass  unchallenged,  if  any  pretext  could  have 
been  found  for  doubting  its  validity ;  and  that  in  this  country,  not- 
withstanding an  early  and  vigorous  opposition,  it  has  steadily  pro- 
gressed, and  the  decisions  of  the  courts  are  now  nearly  unan- 
imous in  its  favor  It  was  sanctioned  in  this  state,  after  a  careful 
and  full  review  of  the  authorities,  -in  Pike  v.  Dillingj  48  Me.  539, 
and  cannot  now  be  regarded  as  an  open  question. 

But  it  is  said  that  if  the  doctrine  of  exemplary  damages  must 
be  regarded  as  established  in  suits  against  natural  persons  for  their 
own  willful  and  malicious  torts,  it  ought  not  to  be  applied  to  corpo- 
rations for  the  torts  of  their  servants,  especially  where  the  tort  is 
committed  by  a  servant  of  so  low  a  grade  as  a  brakeman  on  a  rail- 
way train,  and  the  tortious  act  was  not  directly  nor  impliedly  au- 
thorized nor  ratified  by  the  corporation ;  and  several  cases  are  cited 
by  the  defendants'  counsel,  in  which  the  courts  seem  to  have  taken 
this  view  of  the  law;  but  we  have  carefully  examined  these 
cases,  and  in  none  of  them  was  there  any  evidence  that  the  servant 
acted  wantonly  or  maliciously ;  they  were  simply  cases  of  mistaken 
duty ;  and  what  these  same  courts  would  have  done  if  a  case  of 
Biich  gross  and  outrageous  insult  had  been  before  them  as  is  now 
before  us,  it  is  impossible  to  say;  and  long  experience  has  shown 
that  nothing  is  more  dangerous  than  to  rely  upon  the  abstract  reas- 
oning of  courts,  when  the  cases  before  them  did  not  call  for  the 
application  of  the  doctrines  which  their  reasoning  is  intended  to 
establish. 

We  have  given  to  this  objection  much  consideration,  as  it  was 
our  duty  to  do,  for  the  presiding  judge  declined  to  instruct  the 
jury  that  if  the  acts  and  words  of  the  defendants'  servant  were  not 
directly  nor  impliedly  authorized  nor  ratified  by  the  defendant, 
the  plaintiff  could  not  recover  exemplary  damages.  We  confess 
that  it  seems  to  us  that  there  is  no  class  of  cases  where  the  doctrine 
of  exemplary  damages  can  be  more  beneficially  applied  than  to 
railroad  corporations  in  their  capacity  of  common  carriers  of  pas- 
sengers ;  and  it  might  as  well  not  be  applied  to  them  at  all  as  to 
limit  its  application  to  cases  where  the  servant  is  directly  or  im- 
pliedly commanded  by  the  corporation  to  maltreat  and  insult  a 
passenger,  or  to  cases  where  such  an  act  is  direci>ly  or  impliadlv 
ratified;  for  no  such  cases  will  ever  occur.    A  corporation  is  an 
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imaginary  being.  It  has  no  mind  but  the  mind  of  its  servants ;  it 
has  no  voice  but  the  voice  of  its  servants ;  and  it  has  no  hands  with 
which  to  act  but  the  hands  of  its  servants.  All  its  schemes  of  mis- 
chief,  as  well  as  its  schemes  of  public  entei'prise,  are  conceivovl  by 
human  minds  and  executed  by  human  hands ;  and  these  minds  and 
hands  are  its  servants'  minds  and  hands.  All  attempts,  therefore, 
to  distinguish  between  the  guilt  of  the  servant  and  the  guilt  of  the 
corporation;  or  the  malice  of  the  servant  and  the  malice  of  the 
corporation ;  or  the  punishment  of  the  servant  and  the  punishment 
of  the  corporation,  is  sheer  nonsense;  and  only  tends  to  confuse 
the  mind  and  confound  the  judgment  Neither  guilt,  malice,  nor 
Buffering  is  predicable  of  this  ideal  existence  called  a  corporation. 
And  yet  under  cover  of  its  name  and  authority,  there  is  in  fact  as 
much  wickedness,  and  as  much  that  is  deserving  of  punishment,  as 
can  be  found  anywhere  else.  And  since  these  ideal  existences  can 
neither  be  hung,  imprisoned,  whipped,  nor  put  in  the  stocks,  —  since, 
in  fact,  no  corrective  influence  can  be  brought  to  bear  upon  them 
except  that  of  pecuniary  loss,  —  it  does  seem  to  us  that  the  doctrine 
of  exemplary  damages  is  more  beneficial  in  its  application  to  them, 
than  in  its  application  to  natural  persons.  If  those  who  are  in  iu? 
habit  of  thinking  that  it  is  a  terrible  hardship  to  punish  an  iunocent 
corporation  for  the  wickedness  of  its  agents  and  servants  will  for  a 
moment  reflect  upon  the  absurdity  of  their  own  thoughts,  their 
anxiety  will  be  cured.  Careful  engineers  can  be  selected  who  will 
not  run  their  trains  into  open  draws;  and  careful  baggagemen  can 
be  secured,  who  will  not  handle  and  smash  trunks  and  bandboxes 
as  is  now  the  universal  custom ;  and  conductors  and  brakemen  can 
be  had  who  vdW  not  assault  and  insult  passengers ;  and  if  the  courts 
will  only  let  the  verdicts  of  upright  and  intelligent  juries  alone,  and 
let  the  doctrine  of  exemplary  damages  have  its  legitimate  influence, 
we  predict  these  gi*eat  and  growing  evils  will  be  very  much  lessened, 
if  not  entirely  cured.  There  is  but  one  vulnerable  point  about 
these  ideal  existences  called  corporations ;  and  that  is,  the  pocket 
of  the  moneyed  power  that  is  concealed  behind  them ;  and  if  that 
is  reached  they  will  wince.  When  it  is  thoroughly  understood 
that  it  is  not  profitable  to  employ  careless  and  indifferent  igt  nts,  or 
reckless  and  insolent  servants,  better  men  will  take  their  places, 
and  not  before. 

It  is  our  judgment,  therefore,  that  actions  against  ccrporations, 
for  the  willful  and  malicious  acts  of  their  agents  and  servants  in 
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executing  the  business  of  the  corporation,  should  not  form  excep- 
tions to  the  rule  allowing  exemplary  damages.  On  the  contrary,  we 
think  this  is  the  very  class  of  cases,  of  all  others,  where  it  will  do  the 
most  good,  and  where  it  is  most  needed.  And  in  t.iis  CQuclusion 
He  are  sustained  by  several  of  the  ablest  courts  in  the  couutry. 

In  a  case  in  Mississippi,  the  plaintiff  was  carried  four  hundred 
jardg  beyond  the  station  where  he  had  told  the  conductor  he  wished 
tc  stop ;  and  he  requested  the  conductor  to  run  the  train  back,  but 
the  conductor  refused,  and  told  the  plaintiff  to  get  off  the  train 
or  he  would  carry  him  to  the  next  station.  The  plaintiff  got  off 
and  walked  back,  carrying  his  valise  in  his  hand.  The  plaintiff 
testified  that  the  conductor's  manner  toward  him  was  insolent,  and 
the  defendants  having  refused  to  discharge  him,  the  jury  returned  a 
verdict  for  four  thousand  five  hundred  dollars,  and  the  court 
refused  to  set  it  aside.  They  said  the  right  of  the  jury  to  protect 
the  public  by  punitive  damages,  and  thus  prevent  these  great 
public  blessings  from  being  converted  into  the  most  dangerous 
nuisances,  was  conclusively  settled;  and  they  hoped  the  verdict 
would  have  a  salutary  influence  upon  their  future  management. 
Railroad,  in  Error,  v.  Hurst,  36  Miss.  660. 

In  New  Hampshire,  in  an  action  against  this  identical  road, 
where,  through  gross  carelessness,  there  was  a  collision  of  the  pas- 
senger train  with  a  freight  train,  and  the  plaintiff  was  thereby 
injured,  the  judge  at  nisi  prius  instructed  the  jury  that  it  was  a 
proper  case  for  exemplary  damages;  and  the  full  court  sustained 
the  ruling,  saying  it  was  a  subject  in  which  all  the  traveling  public 
were  deeply  interested ;  that  railroads  had  practically  monopolized 
the  transportation  of  passengers  on  all  the  principal  lines  of  travel, 
and  there  ought  to  be  no  lax  administration  of  the  law  in  such 
cases ;  and  that  it  would  be  difficult  to  suggest  a  case  more  loudly 
calling  for  an  exemplary  verdict.  [If  mere  carelessness,  however 
gross,  calls  loudly  for  an  exemplary  verdict,  what  shall  be  said  of 
an  injury  that  is  willful  and  grossly  insulting?]  Hopkins  v.  At,  £ 
St.  Laia^rence  Railroad,  36  N.  H.  9. 

Jodge  Beilfield,  in  his  very  able  and  useful  work  on  railway; 
cApresses  the  opinion  that  there  is  quite  as  much  necessity  for  hoM 
ing  these  companies  liable  to  exemplary  damages  as  their  agents 
Be  says  it  is  difficult  to  perceive  why  a  passenger,  who  suffers 
indignity  and  insult  from  the  conductor  of  a  train,  should  be  com- 
pelled to  show  an  actual  ratification  of  the  act,  in  order  to  subject 
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the  company  to  exemplary  damages.  2  Bedfield  on  Bail  ways,  231, 
note.  But  if  such  a  ratification  is  necessary,  he  thinks  the  corpo- 
ration, which  is  a  mere  legal  entity,  inappreciable  to  sense,  should 
be  regarded  as  always  present  in  the  person  of  its  servant^  and  as 
directing  and  ratifying  the  servant's  acts  within  the  scope  of  hii 
employment,  and  thus  be  made  responsible  for  his  willful  miscon- 
duct.   1  Eedfield  on  Railways,  515,  et  seq. 

And  in  a  recent  case  in  Maryland  (published  since  this  case  has 
been  pending  before  the  law  court),  a  cas«  in  all  respects  very  simi- 
lar to  the  one  we  are  now  considering.,  the  presiding  judge  was 
requested  to  instruct  the  jury  that  the  plaintiff  was  not  entitled  to 
recover  vindictive  or  punitive  damages  from  the  defendants,  unless 
tliey  expressly  or  impliedly  participated  in  the  tortious  act,  author 
izing  it  before  or  approving  it  after  it  was  committed ;  but  the  pre- 
siding justice  refused  to  so  instruct  the  jury,  and  the  full  court  held 
that  the  request  was  properly  rejected;  that  it  was  settled  that 
where  the  injury  for  which  compensation  in  damages  is  nought  is 
accompanied  by  force  or  malice,  the  injured  party  is  entitled  to 
recover  exemplary  damages.    Railroad  v.  Blochery  27  Md.  277. 

But  the  defendants  say  that  the  damages  awarded  by  the  jury  are 
excessive,  and  they  move  to  have  the  verdict  set  aside  and  a  WQ^t, 
trial  granted  for  that  reason.  That  the  verdict  in  this  case  is 
highly  punitive,  and  was  so  designed  by  the  jury,  cannot  be  doubted ; 
but  by  whose  judgment  is  it  to  be  measured  to  determine  whether 
or  not  it  is  excessive  ?  What  standard  shall  be  used  ?  It  is  a  case 
of  wanton  insult  and  injury  to  the  plaintiff's  character  and  feelings 
of  self-respect,  and  the  damages  can  be  measured  by  no  property 
standard.  It  is  a  case  where  the  judgment  will  be  very  much  influ- 
enced by  the  estimation  in  which  character,  self-respect  and  freedom 
from  insult  are  held.  To  those  who  set  a  very  low  value  on  charac- 
ter, and  think  that  pride  and  self-respect  exist  only  to  become 
objects  of  ridicule  and  sport,  the  damages  will  undoubtedly  be  con- 
sidered excessive.  It  would  not  be  strange  if  some  such  persons, 
measuring  the  sensibilities  of  others  by  their  own  low  standard, 
should  view  this  verdict  with  envy,  and  regret  that  somebody  will 
not  assault  and  insult  them,  if  such  is  to  be  the  standard  of  com- 
])ensation;  while  others,  who  feel  that  character  and  self-resivjct 
-are  above  all  price,  more  valuable  than  life  itself,  even,  will  ngard 
the  verdict  as  none  too  large.  We  repeat,  therefore,  that  it  is  a  caae 
where  men's  judgments  will  be  likely  to  differ.    And  suppose  the 
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court  is  of  the  opinion  that  the  damages  in  this  case  are  greater, 
much  greater,  even,  than  thej  would  have  awarded,  does  it  ther^ 
fore  follow  that  the  judgment  of  the  court  is  to  be  substituted  for 
that  of  the  jury?  By  no  means.  It  is  the  wisdom  of  the  law  to 
auppose  that  the  judgment  of  the  jury  is  more  likely  to  be  right 
than  the  judgment  of  the  court,  for  it  is  to  the  former  and  not  to 
the  latter  that  the  duty  of  estimating  damages  is  confided.  Unless 
the  damages  are  so  large  as  to  satisfy  the  court  that  the  verdict  was 
not  the  result  of  an  honest  exercise  of  judgment,  they  haye  no  hght 
to  set  it  aside. 

A  careful  examination  of  the  case  fails  to  satisfy  us  that  the  jury 
acted  dishonestly,  or  that  they  made  any  mistake  in  their  applica- 
tion of  the  doctrine  of  exemplary  damages.  We  have  no  doubt 
that  the  highly  punitiye  character  of  their  yerdict  is  owing  to  the 
fact,  that,  after  Jackson's  misconduct  was  known  to  the  defendants, 
they  still  retained  him  in  their  service.  The  jury  undoubtedly  felt 
that  it  was  due  to  the  plaintiff,  and  due  to  every  other  traveler  upon 
that  road,  to  have  him  instantly  discharged ;  and  that  to  retain  him 
in  his  place,  and  thus  shield  and  protect  him  against  the  protesta- 
tion of  the  plaintiff,  made  to  the  servant  himself  at  the  time  of  the 
issault,  that  he  would  lose  his  place,  was  a  practical  ratification  and 
approval  of  the  servant's  conduct,  and  would  be  so  xmderstood  by 
him  and  by  every  other  servant  on  the  road. 

And  when  we  consider  the  violent,  long-continued,  and  grossly 
insulting  character  of  the  assault ;  that  it  was  made  upon  a  person 
in  feeble  health,  and  was  accompanied  by  language  so  coarse,  pro- 
fane and  brutal;  that  so  f'ir  as  appears  it  was  wholly  unprovoked; 
we  confess  we  are  amazed  at  the  conduct  of  the  defendants  in  not 
instantly  discharging  Jackson.  Thus  to  shield  and  protect  him  in 
his  insolence,  deeply  implioatdd  them  in  his  guilt.  It  was  such 
indifference  to  the  treatment  the  plaintiff  had  received,  such  indiffer- 
ence to  the  treatment  that  other  travelers  might  receive,  such 
indifference  to  the  evil  influence  wLich  such  an  example  would  have 
u|K>Q  the  servants  of  this  and  other  lines  of  public  travel,  that  we 
are  not  prepared  to  say  the  jury  acted  unwisely  in  making  their  ver- 
dict highly  punitive.  We  cannot  help  feeling  that  if  we  should 
interfere  and  set  it  aside,  our  action  would  be  most  unfortunate  and 
detrimental  to  the  public  interests.  On  the  contrary,  if  we  allow  it 
to  stand,  we  cannot  doubt  that  its  influence  will  be  s;>luts)y.  It 
will  be  an  impressive  lesson  to  these  defendants,  and  to  the  ipana- 


54  MAINE, 

Gkxldard  v.  Grand  Trunk  Railway  Company. 

gers  of  other  lines  of  public  travel,  of  the  risk  they  incur  wlieu 
they  retain  in  their  service  servants  known  to  be  reckless,  ill-inHU- 
uereil,  and  unfit  for  their  places.  And  it  will  encourage  those  vvlio 
may  suffer  insult  and  violence  at  the  hands  of  such  servants,  not  to 
retaliate  or  attempt  to  become  their  own  avengers,  as  is  too  oflitn 
lone,  but  trust  to  the  law  and  to  the  courts  of  justice  for  tlie 
redress  of  their  grievances.  It  will  say  to  them,  be  patient  and  law- 
abiding,  and  your  redress  shall  surely  come,  and  in  such  measure  as 
will  not  add  insult  to  your  previous  injury. 

On  the  whole,  we  cannot  doubt  that  it  is  best  for  all  concenii^d 
that  this  verdict  be  allowed  to  stand. 

We  see  nothing  in  the  rulings  or  charge  of  the  presiding  j  lulge 
of  which  the  defendants  can  justly  complain.  And  there  is  nothing 
to  satisfy  us  that  the  jury  were  prejudiced  or  unduly  biased ;  or  thai 
they  made  any  mistake  either  as  to  the  facts  or  the  law.  Our  con- 
clusion, therefore,  is,  that  the  exceptions  and  motion  must  be  over- 
ruled. Motions  and  exceptions  overruled. 


Note.  Tapuey,  J.,  diasented  from  the  fordgolng  opinion  so  far  as  relates  to  the  rule 
rf  damacrOf  and  wrote  a  very  elaborate  opinion  In  support  of  his  views. 

On  the  question  of  the  liability  of  the  master  for  the  act  of  his  servant,  Judge  Tap- 
let  cited  the  following  authorities :  Dane's  Abridgment  of  American  Law,  vol.  2,  ch.  5£. 
%vt.  2;  Bacon's  Abr.,  vol.  4,  title,  *' Master  and  Servant ;  '*  2  Kent's  Com.  299;  Wright  v. 
WUcot,  19  Wend.  343;  Richmond  Twmpiht  Oo.  v.  VanderhOt^  1  Hill,  480;  8.  a,  2  N.  T. 
479;  HlbhardY.  New  York  and  Erie  R.  R,  Co.,  15  Id.  455;  Story's  Agency,  M  462,  436; 
llilliard  en  Torts,  ch.  40;  Panontt  v.  WincheU,  5  Gush.  602;  Southwiek  v.  Estef^  7  Id.  385; 
Phmddphia,  WUmitiiftnn  and  Balttm<yre  R.  R.  O).  v.  Quitytey,  21  How.  (U.  8.)  208;  IFesd 
V.  Panama  R.  R.  Co.,  17  N.  Y.  862. 

"  From  an  examination  of  these  authorities,"  the  Judge  adds,  *^  I  think  It  will  be 
found  that  the  principal  Is  liable  for  the  acts  of  his  agents  in  three  classes  of  cases: 
1.  When  the  act  is  done  by  previous  command  of  the  principal,  or  ts  subsequently  rat- 
ified or  adopted  by  him.  This  demand  may  appear  from  proof  of  specific  directions. 
or  implied  from  the  circumstances  of  the  case.  II.  When  the  agent  negligently,  un- 
^killfully  or  otherwise  improperly  performs  the  duties  pertaining  to  his  employment. 
III.  When  the  act  of  the  agent  has  caused  the  breach  of  a  contract,  or  prevented  the 
performance  of  an  obligation,  due  from  and  existing  between  the  principal  and  a 
third  person." 

The  case  at  bar  comes  within  the  third  class. 

That  the  defendants  were  not  liable  to  punitive  damages :  Haoan  v.  Prov.  <t  ir.  R.  R. 
Co.,  3  R.  I.  88 ;  Railroad  v.  Finney,  10  Wis.  388 ;  Turner  v.  The  North  Beach  -md  Mi»tUm 
R.  R.  Co.,U  Cal.  694;  PVeoMmte^.  SameDefU.,  Id.  686;  Oark  v.  Newvm,  1  Ezch.  131: 
Akermany.  Erie  R.  R.  Co.,  32  N.  J.  254;  McKenn  v.  Citizem*  RaUwau  Co.,  i2Mo  7l»: 
LoMfroOle and  P.  R.  R.  Co.  v. Smith,2  Duval  (Ky.) 55« ;  HOI  v.  New  Orieana and  LH*elovj*'u  H 
R.  Co.,  11  Louisiana,  292 ;  Keene  v.  Lezardi,  8  id.  28;  JefenonvQle  R.  R.  Co,  v.  RftaerH,  26 
Tnd.  1 ;  Detroit  DaQy  Post  Co.  v.  MeArthur,  16  Mich.  447;  Kline  v.  Central  Pacific  R.  R. 
Co.,  87  Cal.  400 ;  AmiaiyU  Nancy,  3  Wheat.  546 ;  Wardrobe  v.  CaUfomla  Stao^  Oo ,  7  Cal.  1 J8 
Afoodyv,  McDonaid,  4  id.  297:  McLeUan  v.  Cumberia/nd  Bonk,  24  Me.  686;  HopMna^. 
AtUmtir.  and  St.  T,atcrence  R,  R.  Co.,  86  N.  H.  1.— Rbp. 
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City  op  Augusta  v.  North. 

/Vmm — when  asMSBed  noi  a  **debt"  —  ComtittUianal  Law. 

a  Ux  d  -  .A7  aaseflsed  is  not  a  debt  within  the  meaning  of  chat  provision  of  the 
»4y^'yxitlon,  wliich  prohibits  the  legislature  from  passing  an/  law  impair 
>-9  If  tb«  obligation  of  a  contract. 

Action  of  assumpsit  to  collect  a  sum  assessed  as  taxes  ou  the  de- 
fi  '.dants  as  commissioners  of  the  Kennebec  and  Portland  Bailroad 
^  impany,  under  act  of  1868,  chap.  160. 

The  case  appears  in  the  opinion. 

W.  P.  Whiiehouse,  for  plaintiff 

/.  W.  Bradbury  and  A^Libbey,  for  defendant 

Applbtok,  0.  J.  By  an  act  approved  February  17,  1868,  chap. 
.60,  personal  estate,  held  as  a  trust  fund,  was  made  liable  to  taxation. 

By  virtue  of  that  statute,  the  tax  in  question  was  duly  assesseil 
K>  the  defendants  as  commissioners  of  the  sinking  fund  of  the  Ken- 
lebec  and  Portland  Railroad  Company,  and  the  lists  were  seasonably 
jommitted  to  the  collector  for  collection. 

The  act  approved  March  12,  1869,  chap.  63,  repeals  chap.  160  of 
the  preceding  year,  under  and  by  virtue  of  which  the  tax  in  dispute 
was  assessed.    By  section  3,  the  act  took  effect  when  approved. 

By  section  2,  "No  proceedings  under  the  act  hereby  repealed  shall 
be  hereafter  enforced.*' 

The  plaintiffs  seek  to  enforce  the  collection,  notwithstanding  the 
express  prohibition  contained  in  section  2,  on  the  ground  that  a  tax 
duly  assessed  is  a  debt  within  the  meaning  of  the  provision  of  the 
constitution  of  this  state,  art  1,  section  11,  which  prohibits  the 
legislature  from  passing  any  law  "  impairing  the  obligation  of  con- 
tracts." 

But  a  tax  duly  assessed  is  not  a  debt  It  is  an  impost  levied  by  the 
authority  of  the  state  upon  its  citizens.  There  is  no  promise  on 
their  part  to  pay.  The  proceedings  throughout  are  in  invitum.  A 
debt  is  a  sum  due  by  express  or  implied  agreement.  It  was  held  in 
Peirce  v.  Boston,  3  Met  520,  that  taxes,  being  neither  judgments 
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nor  contracts,  were  not  the  subject  of  set-off.  ^^  Nor  are  taxes,'' 
observes  Shaw,  G.  J.,  ^  contracts  between  party  and  party  either 
express  or  implied,  but  they  are  the  positive  acts  of  the  government 
through  its  various  agents,  binding  upon  the  inhabitants,  and  to 
the  making  and  enforcing  of  which  their  personal  consent,  individ- 
ually, is  not  required."  In  Shaw  v.  Pecketi,  26  Vt  482,  it  was 
held  that  the  assessment  of  taxes  did  not  create  a  debt  that  could 
be  enforced  by  suit,  or  upon  which  a  promise  to  pay  interest  could 
be  implied.  In  Lane  County  v.  Oregon,  7  Wall.  71,  it  was  decided 
that  the  clauses  in  the  several  acts  of  congress  of  1862  and  1863, 
making  United  States  notes  a  legal  tender  for  debts,  had  no  refer- 
ence to  taxes  imposed  by  state  authority,  the  court  holding  that 
congress  had  in  contemplation  ^^  debts  originating  in  contract  or 
demands  carried  into  judgment,  and  only  debts  of  this  character." 
The  only  clause  in  the  constitution  o£  this  state  relating  to  taxes 
is  found  in  article  1,  section  22,  and  is  in  these  words :  ^^  No  tax  or 
duty  shall  be  imposed  without  the  consent  of  the  people  or  of  their 
representatives  in  the  legislature."  But  this  section  relates  only  to 
the  imposition  of  taxes.  It  in  no  respect  limits  or  restricts  the  power 
of  the  legislature  to  repeal  any  act  by  which  taxes  have  been  im- 
posed, or  to  prohibit  their  collection.  The  legislature  have  the 
same  right  to  remove  a  burden  as  to  impose  it.  It  was  a  matter  for 
their  determination,  and  it  is  not  for  this  court  to  say  that  a  tax 
shall  be  enforced,  which  they,  by  statute,  decree  shall  not  be  en- 
forced. Plaintiffs  nonsuit 


Obattt  v.  Citt  of  Bakgob,  appellant. 

<B7Me.  4aU 
UfUawfuUy  trcneling  an  8abb(ah  day — Dtfect  in  TUghtoay. 

A  peiBon  traveling  on  the  Sabbath  daj  to  the  hooBe  of  a  friend  for  pleasnra  li 
80  far  in  violation  of  a  law  against  traveling  on  the  Sabbath  day,  unless  for 
chaiitj  or  necessitj,  that  he  cannot  maintain  an  action  against  a  town  for 
injuries  from  a  defect  in  the  way. 

The  action  was  brought  to  recover  for  injuries  received  by  the 
plaintiff  from  a  defect  in  defendant's  highway  while  he  was  travel* 
ing  on  foot  on  a  Sunday,  with  some  other  persons,  to  make  a  visit  of 
pleasure  at  the  house  of  a  friend. 
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The  defendant  contended  that  the  plaintiff  was,  at  the  time  of  the 
injmy,  traTeling  for  pleasure  on  the  Sabbath  day,  in  violation  of 
the  Ftatnte  prohibiting  tiayeling  on  that  day,  exoept  for  charity  01 
Mcefisity.  The  objection  was  oyeimled  and  a  Texdict  rendered  for 
the  plaintifEl    The  defendant  alleged  ezoeptiona. 

Mace  (&  Lau^hton,  for  plaintiff 
A.  L.  Simpson,  for  defendant. 

Danfobth,  J.  That  the  statute  renders  towns  and  cities  liable 
for  injuries,  on  account  of  a  defect  in  the  highway,  to  travelers  on 
foot,  as  well  as  those  mrith  horses,  has  been  too  often  and  too  long 
recognized  by  the  courts  to  be  now  reversed  without  an  act  of  the 
legislature.  Upon  this  point  the  ruling  is  right,  and  we  think  in 
accordance  with  a  fkir  rendering  of  the  statute. 

A  person  traveling  upon  the  Sabbath,  unless  for  charity  or  neces- 
sity, is  so  far  in  the  violation  of  law  that  he  cannot  maintain  an 
action  for  injuries  by  a  defect  of  the  way.  Hinckley  v.  Penobscot, 
42  Me.  81. 

No  distinction  is  made  between  those  who  travel  in  town  nnJ 
those  who  travel  from  town  to  town.  The  former  are  as  much  in 
violation  of  the  law  as  are  the  latter.     Tillock  v.  Webb,  56  Me.  1 00. 

Nor  does  the  statute  for  the  due  observance  of  the  Sabbath  make 
any  distinction  between  those  who  travel  on  foot  and  those  who 
travel  in  carriages.  It  is  the  traveling  which  is  prohibited.  R.  8., 
chap.  124,  §  20,  as  amend^ed  by  Public  Laws  of  1864,  chap.  281. 

The  plaintiff  was  not  out  for  a  walk,  only,  as  in  Hamilton  v. 
Boston,  14  Allen,  475,  but  was  going  to  a  place  other  than  his  home, 
and  that,  too,  for  pleasure.  In  the  opinion  in  the  case  last  cited, 
Gray,  J.,  says:  "But,  confining  ourselves  to  the  facts  disclosed  by 
this  bill  of  exceptions,  we  are  of  the  opinion  that  a  person  walking 
with  a  friend  on  Sunday  evening,  less  than  half  a  mile,  with  no 
apparent  purpose  of  going  to  or  stopping  at  any  place  but  his  own 
home,  much  less  of  passing  out  of  the  city,  and  no  object  of  busi- 
ness or  pleasure,  except  open  air  and  gentle  exercise,  is  not  guilty 
of  traveling,"  etc.,  thus  plainly  intimating  that  in  such  a  case  as 
the  one  at  bar  the  decision  would  have  been  different. 

If  our  statute  is  wrong,  if  those  who  pass  to  a  place  other  than 
their  home,  within  their  own  town,  for  purposes  of  pleasure,  should 
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be  exempt  from  the  proyisions  of  the  statute,  the  legislatare  is  the 
proper  thbnnal  to  make  the  change.  It  is,  however,  very  clear 
ihat  the  plaintiff  met  with  his  accident  while  in  the  violation  of 
the  plain  provisions  of  the  statute,  and  it  is  not  competent  for  the 
court  to  make  exemptions  from  the  law  which  the  legislature 
have  not  Exceptiofis  sustained. 


Dennett  y.  Penobscot  Faib  Gbound  Company. 

CnMe.tf6.) 
Vendor  and  Purehoier — OccuptUion  under  eoniraet  to  purchase — Beni. 

When  a  person  occupies  real  estate  under  a  contract  for  the  purchase  of  It, 
and  the  contract  is  ultimately  carried  into  effeet,  the  law  will  not  implj  a 
promise  on  his  part  to  pay  rent,  and  an  action  for  use  and  occupation  cannot 
be  maintained  against  hin  in  the  absence  of  an  express  promise  to  pay  rent. 

AcrriON  of  assumpsit  for  use  and  occupation  of  certain  premises. 
The  plaintiff  and  defendant  entered  into  a  contract  in  April,  1864, 
by  which  the  former  was  to  convey  and  the  latter  to  purchase  the 
premises  in  question.  The  defendant  went  into  occupation  soon 
after,  and  continued  until  June  L865,  when  the  contract  was  con- 
summated. 

N^,  Wilson  and  /.  B,  Rowe^  for  plaintiffi 

C,  P.  Stetson^  for  defendant 

Walton,  J.  When  a  person  occupies  real  estate  under  a  contract 
for  the  purchase  of  it,  and  the  contract  is  ultimately  carried  into 
effect,  and  there  is  no  express  promise  on  the  part  of  the  purchaser 
to  pay  rent,  the  law  will  not  imply  one,  and  an  action  for  use  and 
occupation  cannot  be  maintained  agaijist  him.  The  circumstance.^ 
under  which  he  occupies  repel  any  such  implication.  The  price 
>igreed  upon  is  presumed  to  be  a  sufficient  consideration  for  the  in- 
armed late  occupation  of  the  land,  as  well  as  the  ultimate  convey- 
nee  of  the  title  to  it.  The  title  of  the  purchaser,  so  far  aa  his 
(gilt  to  occupy  is  concerned,  relates  back  to  the  time  when  he  first 
:^ook  possession  under  his  contract  to  purchase;  or,  as  the  rule  is 
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fiometimes  expressed,  the  previous  tenaucy  is  merged  in  the  subse- 
quent conveyance  of  the  fee.  Thus,  in  Gould  v.  Thompson,  4  Met. 
"224,  where  the  plaintiff  recovered  because  the  defeudiint  continued 
I0  occupy  the  premises  after  having  refused  to  execute  his  contniot 
to  purchase,  the  court  say,  that,  "had  the  deed  in  ftict  been  given, 
puisuant  to  the  parol  agreement,  then  the  tenancy  at  will  would  be 
•considered  as  merged  in  the  executed  contract,  which,  by  its  terms, 
would  relate  back  to  the  time  that  possession  was  given  under  that 
4igreement.'*  Similar  language  is  used  in  Woodbury  v.  Woodbury^ 
47  N.  H.  11.  And  in  Dahin  v.  Allen,  8  Gush.  33,  Shaw,  C.  J.,  says  : 
*^  But  it  is  sometimes  said  that  one  who  is  in  thus  under  a  contract 
for  a  sale  is  tenant  at  will  to  the  owner ;  in  a  certain  sense  he  is  a 
tenant  at  will,  as  a  mortgiigor  is  tenant  at  will  M  the  mortgagee, 
because  he  may  enter  upon  and  eject  him,  if  he  can  do  it  peaceably, 
or  maintain  a  real  action  on  his  title,  and  thus  gain  the  possession ; 
he  is  under  no  obligation  to  pay  rent  unless  upon  an  express  agree- 
ment*' 

No  express  promise  to  pay  rent  is  proved  in  this  case.  The 
defendants  entered  under  a  contract  to  purchase.  This  contract  wa« 
not  executed  within  the  time  first  agreed  upon,  and  the  plaintiff 
conld  have  treated  it  as  rescinded  if  he  had  chosen  so  to  do.  Bui 
he  did  not  so  treat  it  He  renewed  it  from  time  to  time,  making  no 
<;laim  for  rent,  till  it  was  finally  consummated^  and  the  conveyance 
actually  made.  Tinder  these  circumstances  the  law  will  not  imply 
a  promise  to  pay  rent  The  relations  of  the  parties,  and  the  circum- 
stances under  which  the  defendants  occupied,  repel  any  such  impli- 
cation.  Plaintiff  nonsuit. 


Lee  v.  Pembroke  Iron  Company. 

(57  Me.  481.) 
Riparian  rights —  LegidaHve  authority  to  JmUd  dam. 

The  defendants.  In  pursuance  of  authority  grant-ed  them  by  the  legislature^ 
built  a  dam,  which  backed  the  water  upon  the  ancient  mill  of  plaintifC 
Held,  that  defendants  were  liable  for  the  injury  oocaRioned. 

A  legislative  authority  to  do  an  act  which  will  naturally  result  in  damages  to 
private  property  must  be  coupled  with  provisions  for  ascertaining  and  pay. 
ing  such  damages  in  order  to  protect  persons  acting  under  such  authority 
from  liability  at  common  law. 
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Action  to  recover  damages  occasioned  to  an  ancient  mill  owned 
bj  the  plain  tiff,  by  a  dam  built  across  the  Pennemaqnon  riy^  by 
defendants  in  pursuance  of  an  act  of  the  legislature. 

The  facts  appear  in  the  opinion. 

/.  Qrangciy  for  plaintiff. 

Brian  Bradbury ^  for  defendants. 

Babrows,  J.  The  plaintiff  claims  in  this  action  to  recover  dam- 
ages done  to  his  grist-mill^  situated  on  the  Pennemaquan  river,  by 
means  of  back  water  caused  by  defendant's  dam  at  Bluff  Head,  a 
short  distance  below  the  plaintiff's  mill.  The  Pennemaquan  is  a 
small  stream  having  a  succession  of  rapids  near  its  moutli.  Tech- 
nically speaking,  it  is  navigable  at  the  plaintiff's  mill,  the  tide  flow* 
ing  there,  as  the  jury  have  found,  six  or  eight  inches. 

The  plaintiff,  and  those  under  whom  he  claims,  have  been  in  the 
occupancy  and  use  of  the  mill  and  privilege,  continuously,  since 
1832 ;  and  were  so  for  more  than  twenty  years  before  the  passage  of 
the  pnvate  act  by  the  legislature,  under  which  the  defendants  claim 
that  they  are  relieved  from  the  payment  of  damages. 

Plaintiff's  title  to  his  mill,  his  right  to  the  undisturbed  use  and 
enjoymejit  of  it  as  his  own  private  property,  cannot  be  successfully 
impeached.  Defendant's  dam  was  built  in  1853,  and  has  been  main- 
tained under  the  authority  conferred  by  chap.  164,  Private  and 
8|x*eial  Laws  of  1853,  which  makes  part  of  the  case. 

The  only  ruling  complained  of  is,  that  "  if  the  plaintiff  is  other- 
wise entitled  to  recover,  and  the  maintaining  the  dam  at  Bluff  Head 
was  the  immediate  and  sole  cause  of  the  overflowing  of  the  plain- 
tiff's mill,  the  legislative  grant  of  authority  to  maintain  said  dam 
on  tide-waters  would  not  protect  the  defendants  from  a  liability  to 
pay  such  damages  as  were  the  direct  and  natural  consequences  of 
the  overflowing  of  the  plaintiff's  mill."  The  act  of  1853  authorizes 
the  parties  whom  the  defendants  represent  to  maintain  the  dam  on 
their  own  land  at  a  point  described,  in  a  manner  specified,  affording 
certain  conveniences  to  tliose  wishing  to  make  use  of  the  stream  as 
a  highway,  but  making  no  provision  for  assessing  the  damages 
erased  to  private  property  thereby. 
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The  raling  simplj  disaffirms  a  positiou  that  a  party  can  justify  a 
direct  infringement  upon  another's  property^  under  an  act  of  the 
legislature  which  provides  no  mode  of  assessing  the  damages  to  the 
property  thus  encroached  upon.  It  affirms,  that  for  such  direct 
injury  the  common-law  remedy  still  remains  to  the  injured  party. 

Such  a  limitation  of  the  effect  of  a  grant  of  legislative  authority 
to  do  a  particular  act  is  necessary  if  we  would  conform,  in  their  true 
spirit,  to  the  constitutional  provisions  that  private  property  shall 
not  be  taken  for  public  uses  without  just  compensation,  and  that 
*  every  person  for  injury  done  him  in  his  *  *  *  property,  *  *  ♦ 
shall  have  remedy  by  due  course  of  law." 

It  cannot  be  necessary  to  waste  time  or  words  to  establish  the 
proposition  that  he  who  assumes,  under  color  of  legislative  author- 
ity, to  overflow  an  ancient  mill,  *'  takes "  that  mill  and  privilege 
irom  the  owner  as  directly  and  effectually  as  though  he  entered 
upon  the  premises  and  demolished  the  building.  The  truth  of  it  is 
self-evident 

That  a  legislative  grant  of  authority  to  do  an  act  which  is  the 
immediate  and  sole  cause  of  such  a  destruction  of  his  neighbor's 
property  shall  not  be  so  construed  as  to  protect  the  party  doing  it 
from  being  required  in  some  form  to  make  just  compensation,  or  to 
preclude  the  injured  party  from  a  remedy  by  due  course  of  law,  is  a 
necessary  sequence  from  the  constitutioual  provisions  referred  to. 

In  Perry  v.  Wilson,  7  Mass.  393,  where  the  defendant  undertook 
to  justify,  as  a  member  and  servant  of  a  corporation  which  was 
created  by  statute,  for  the  purpose  of  "  making,  laying  and  main- 
taining side-booms  at  convenient  places  in  the  Androscoggin  river,'' 
Parsoxs,  C.  J.,  in  an  opinion  overruling  the  justification,  and  sus- 
taining the  plaintiff's  action,  says:  "The  legislature  might  have 
appropriated  the  plaintiff's  close  to  public  uses  without  his  consent, 
provided  a  reasonable  compensation  had  been  made  him  therefor. 
But  in  this  statute  no  compensation  is  provided,  nor  any  means  of 
asceilaining  or  securiug  the  payment  of  it  declared.  If,  then,  this 
act  was  construed  to  be  an  appropriation  of  the  plaintiff's  lot  for 
the  use  of  the  public,  such  appropriation  would  be  unconstitutional 
and  void."  "  Therefore,"  the  justification  alleged  was  held  insuffi- 
cient. In  Stevens  v.  Proprietors  of  Middlesex  Caned,  12  Mass.  460, 
Parker,  C.  X,  says.  "In  the  declaration  of  rights  prefixed  to  our 
constitution,  it  is  provided  that  private  property  shall  not  be  taken  or 
appropriated  to  public  uses  without  compensation  to  the  owner.   So 
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that,  if  the  legislature  should,  for  public  advantage  and  conyenience, 
authorize  any  improvement  the  execution  of  which  would  require 
or  produce  the  destruction  or  diminution  of  private  property,  with- 
out  affording  at  the  same  time  means  of  relief  and  indemnification^ 
the  owner  of  the  property  destroyed  or  injured  would  undoubtedly 
have  his  action  at  common  law  against  those  who  should  cause  the 
injury,  for  his  damages.  For  although  it  might  be  lawful  to  do 
what  the  legislature  should  authorize,  yet,  to  enforce  the  principles 
of  the  coustitutiou  for  the  security  of  private  property,  it  might  be 
necessary  to  consider  such  a  legislative  act  as  inoperative,  so  far  as 
t  trenched  upon  the  rights  of  individuals." 

In  Coggswell  v.  Essex  Mill  Corporation,  6  Pick.  94,  it  was  held 
that,  where  the  legislature  authorized  a  corporation  to  build  across  a 
navigable  river  a  mill  dam  of  a  given  height,  and  to  keep  up  the 
same  hoiwl  of  water  throughout  the  year,  but  provided  no  remedy 
for  any  person  whose  lands  should  thereby  be  injuriously  flowed,  the 
remedy  must  be  by  an  action  at  common  law,  Parkee,  C.  J., 
remarking :  "  What,  then,  is  the  remedy,  if  any  one  is  injured  by 
the  execution  of  the  act  of  the  legislature .'  An  action  at  common 
law.  The  act  gives  the  right  to  erect  the  dam  in  a  form  supposed 
to  be  sufficient  to  protect  from  injury  the  property  of  the  land* 
owners.  If  it  turns  out  insufficient,  they  will  have  an  action  foi  the 
consequent  injury." 

In  Thacher  v.  Dartmouth  Bridge  Co.,  18  Pick.  501,  Shaw,  C.  J., 
after  holding  that,  if  the  act  of  incorporation  were  to  be  construed 
as  conferring  a  power  to  take  private  property  for  public  uses  with- 
out the  payment  of  an  adequate  indemnity,  it  would  be  unconstitu- 
tional and  void,  proceeds  as  follows:  "The  consequence  would  be 
that  the  party  damaged  would  be  remitted  to  his  remedy  at  common 
law ;  the  wrongful  act  would  stand  unjustified  by  legislative  grant 
This  has  been  so  often  decided  in  this  commonwealth  that  it  must 
be  taken  as  a  settled  principle."  The  same  principle  is  recognized 
in  Gomins  v.  Bradley,  1  Fairf.  447,  Westoi^,  J.,  remarking  that 
'*  compensation  must  be  made  or  provided  for  when  the  property  iia 
taken.  It  is  upon  that  condition  alone  that  suph  taking  is  author* 
ized." 

In  Crittenden  v.  Wilson,  5  Cowen,  165,  it  was  decided  that  an  act 
authorizing  one  to  build  a  dam  on  his  own  land  across  a  liver  that 
is  a  public  highway,  protects  him  only  against  an  indictment,  and 
not  against  the  claim  of  a  party  whose  land  is  thereby  flowed. 
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The  form  of  the  remedy  has  often  been  the  subject  of  judicial 
inquiry;  but  that  the  party,  whose  property  has  been  thus  invaded 
under  the  sanction  of  legislative  authority,  must  have  some  i-emedy, 
nndei  the  common  law,  if  no  statute  remedy  is  furnished  or  found 
applicable,  has  never  before  now  been  denied. 

The  cases  cited  to  support  the  denial  will  all  be  found,  on  exam  • 
mation,  to  be  claims  of  indirect  and  consequential  damages  accru- 
mg  from  the  abridgment  or  subversion  of  those  rights  which  tlie 
party  complaining  had  in  common  with  the  rest  of  the  public ;  a 
class  of  rights  which,  of  course,  it  was  competent  for  the  legisla- 
ture, in  the  exercise  of  their  sovereign  power  of  domain,  to  surren- 
der or  to  grant  to  those  who  would  improve  them,  whenever  it  was 
found  to  be  for  the  public  interest  so  to  do.  Such  a  grant  is  no 
infringement  upon  private  property. 

It  is  the  power  of  the  legislature  to  control  such  rights,  only,  that 
is  asserted  in  Commonwealth  v.  Breed,  4  Pick.  460. 

It  was  precisely  such  damages,  and  such  only,  that  were  claimed 
in  Spring  v.  RusseUy  7  Me.  273. 

So  it  is  also  in  Parker  v.  Cutler  Mill  Dam  Co.,  20  Me.  353,  the 
case  chiefly  relied  on  in  defense.  The  injury  to  his  fishing  privi- 
leges, and  the  obstruction  to  his  free  access  to  his  laud  from  the  seu 
were  the  matters  of  which  the  plaintiff  there  complained.  The  case 
expressly  finds  that  "  no  part  of  his  land  was  flowed."  He  had 
no  erections  of  any  kind  pn  his  premises.  He  had  "  a  place  to 
build  a  wharf,"  but  no  wharf.  If  he  had  a  mill  site  for  a  tide  mill 
(as  one  expression  in  the  opinion  seems  to  intimate),  it  does  not 
appear  that  he  ever  had  a  mill.  The  defendants,  under  their  act  of 
incorporation,  were  the  first  appropriators  of  the  water  for  milling 
purposes,  and  of  that  he  would  have  no  right  to  complain,  even  if 
he  was  thereby  prevented  from  making  a  like  use  of  it.  See  2 
Washb.  on  Real  Prop.  66.  In  fine,  it  is  only  by  a  perversion  of  the 
opinion,  and  the  omission  of  an  important  member  of  the  sentence 
quoted  from  it,  that  it  can  be  made  to  bear  the  construction  which 
Uie  defendants  here  seek  to  give  it.  The  opinion  declares  that 
"the  corporation  is  not,  therefore,  liable  for  any  injury  which  tlie 
plaintiff  may  have  suffered  by  obstructions  to  the  navigation  by 
altermg  the  flux  and  reflux  of  the  tide. 

No  private  or  exclusive  rights  of  Parker  had  been  invaded.  II: i 
was  not  the  case  of  an  ancient  mill  entitled  to  the  flow  of  the  water 
ui  currere  solebat.    His  rights  of  fishing  and  navigation  were  those 
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which  he  posaessed  as  one  of  the  public,  and  these  rights  were  sub- 
ject to  the  power  of  eminent  domain,  vested  in  the  representatiTea 
of  the  pubUc  to  whom  they  belonged. 

But  for  the  security  of  private  rights  in  property  they  are  placed 
beyond  the  reach  of  arbitrary  specific  legislation  by  the  fundamen- 
tal law  of  the  state,  and  guarded  by  constitutionaJ  barriers  which 
are  always  to  be  carefully  regarded. 

The  case  of  Parker  v.  The  Outler  MiU  Dam  Co.  is  not  an  author- 
ity for  the  doctrine  that  a  legislative  grant  can  afford  immunity  to  a 
party  in  the  infliction  of  a  direct  injury  upon  private  property  or 
vested  individual  rights. 

Redress  for  such  injuries  the  courts  have  always  been  ready  to 
afford  in  some  form,  though  caused  by  the  acts  of  a  company  which 
are  authorized  by  their  charter. 

Thus  injuries  necessarily  caused  by  a  railroad  company  to  adja- 
cent lands  or  buildings,  in  the  careful  exercise  of  their  right  of  con 
struction  and  grading,  are  to  be  included  in  the  estimate  made  by 
commissioners  or  jury  sitting  for  that  purpose.  Whitehouss  v. 
Androscoggin  Railroad  Co,,  62  Me.  208;  Dodge  v.  County  Com,  of 
Essex,  3  Met.  380. 

The  provision  in  the  charter,  or  by  general  law,  of  a  specific 
mode  of  ascertaining  and  securing  proper  indemnity,  confers  no 
right  to  damages  which  did  not  exist  before.  Under  our  constitu- 
tion the  omission  to  make  such  provision  can  take  away  none  but 
those  that  pertain  to  the  common  privileges  that  belong  to  the  pub- 
lic, and  which  the  legislature,  as  guardians  of  the  public  weal,  have 
the  power  to  control.  Private  property — individual  rights — are 
preserved  without  specific  mention  made  of  them  by  virtue  of  the 
constitutional  guaranties. 

The  legislative  authority  to  do  the  act  which,  however  carefully 
done,  will  naturally  result  in  damage  to  private  property,  must  be 
coupled  with  provisions  for  ascertaining  such  damage  and  securing 
an  indemnity  to  the  injured  party,  in  order  to  prevent  those  who  act 
under  it  from  being  dealt  with  at  common  law  as  wrong-doers. 
The  legislature  has  no  power  under  the  constitution  to  make  over 
to  any  individual  or  corporation  any  right  save  those  of  the  public, 
without  securing  a  just  compensation.  It  is  but  just  to  presume 
that  they  have  no  intention  to  exceed  their  powers,  and  that  where 
no  specific  mode  of  ascertaining  damages  is  provided  they  design  to 
leave  the  parties  to  the  common-law  method  of  asoertainimc  them. 
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So  if  it  be  said  by  those  who  regard  form  more  than  subBtance, 
words  more  than  the  ideas  they  are  designed  to  express,  that  the 
plaintiff's  mill  was  not  taken,  but  only  overflowed,  it  will  make  nc 
difference.  The  other  constitntional  provision,  to  which  refereno** 
has  been  made,  securing  to  every  person,  for  an  injury  done  him  u^ 
his  property,  a  remedy  by  due  course  of  law,  must  cover  the  case. 
The  doctrine  contended  for  by  the  defendants  is  as  novel  as  it  iit 
Dutenable.  JSge^Hons  ovmrmM. 
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Husoisr,  appellant,  y.  Dale, 

(19Mloh.lY« 
Slander — Skidenu  under  general  ieette  to  nUHgaie  damagee. 

In  an  action  of  slander  the  defendant  pleaded  the  general  iss^^e  only,  wlthmt 
notice  of  special  matter.  At  the  trial  he  offered  evidence  tending  to  proTS 
the  truth  of  the  charge  for  the  purpose  onlj  of  rebutting  malice  and  miti- 
gating damages.    Held,  that  such  evidence  was  admissible. 

If  the  defendant  wishes  to  relj  on  the  truth  of  the  charge  as  Justification  he 
must  plead  it ;  but  he  may  introduce  evidence  tending  to  prove  its  truth,  to 
rebut  malice,  under  the  general  issue  and  without  notice. 

Action  of  slander;  verdict  and  judgment  for  plaintifll 
H.  J.  Beakes,  for  plaintiff  in  error. 
A.  Fekhy  for  defendant  in  error. 

Christianoy,  J.  This  was  an  action  of  slander  brought  by  Dale 
against  Huson  in  the  circuit  court  of  Washtenaw  county. 

The  slanderous  words  alleged  in  the  declaration  were  that  defend- 
ant below  had  said  of  the  plaintiff,  "He  stole  my  horse;"  also  the 
following:  ''By.  Green  and  John  Dale*'  (meaning  one  Byron  Green 
and  the  plaintiff)  "stole  my  horse." 
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The  defendant  pleaded  the  general  issne  only,  without  notice  of 
special  matter.  The  speaking  of  the  words  of  and  concerning  the 
plaintiff  was  proved,  and  the  plaintiff  rested. 

The  defendant  Huson  then  offered  in  eyidence,  under  the  general 
issue  to  rebut  malice,  and  in  mitigation  of  damages,  and  for  no 
other  purpose,  among  other  things : 

1.  The  record  and  files  in  a  case  then  pending  in  the  same  court 
m  a  cause  wherein  Byron  Qreen  and  said  Dale  were  plaintiffs,  and 
defendant  Huson  was  defendant,  brought  in  replerin  to  get  posses- 
sion of  the  horse  (charged  by  the  defendant  Huson  to  have  been 
stolen),  and  to  show  in  connection  therewith  that  said  Dale  directed 
the  deputy  sheriff,  who  had  the  writ  of  replevin  for  service,  not  to 
serve  the  same,  nor  take  the  horse,  until  Saturday  night,  so  that 
they,  Oreen  and  Dale,  could  get  possession  of  the  horse  and  run  him 
ont  of  the  county;  and  that  the  horse  was  so  taken  and  run  out  of 
the  county,  which  led  the  defendant  Huson  to  believe  that  the 
process  was  used  as  a  matter  of  form  to  obtain  possession  of  the 
horse,  and  not  on  the  ground  that  they  claimed  the  horse  as  their 
property ;  and  further  to  show  all  the  &cts  and  circumstances  con- 
nected therewith,  merely  to  rebut  any  presumption  of  malice  'd 
speaking  the  words,  and  for  no  other  purpose. 

2,  The  defendant  having,  in  his  own  behalf,  testified  that  there 
were  reports  in  the  neighborhood  before  the  speaking  of  the  words, 
of  their  having  stolen  the  horse;  that  certain  persons  had  told  him 
they  had  stolen  the  horse  and  ran  him  off  to  Toledo ;  that  several  had 
told  him  he  ought  to  take  them  up  for  stealing  the  horse ;  and  that 
on  Saturday  before  the  words  were  spoken,  he  took  advice  of  coun- 
sel, Messrs.  Beaks  and  Hawkins  (who  are  attorneys  of  this  court), 
as  to  what  the  offense  was,  and  in  substance  (for  such  was  the  effect 
of  the  several  offers  upon  this  point),  to  show  that  he  correctly 
stated  the  facts  to  his  said  counsel,  and  what  those  facts  were ;  and 
that  he  was  advised  by  his  said  counsel  that  such  state  of  facts 
would  constitute  larceny. 

These  offers  with  others  were  rejected,  the  testimony  excluded 
and  the.  defendant  excepted. 

The  rejection  of  this  evidence  is  sought  to  be  justified  on  the 
ground  that  its  tendency  would  have  been  to  establish  the  tm^h  of 
the  charge  imputed  by  the  slanderous  words;  and  that  the  defend- 
«nt,  having  pleaded  the  general  issue,  only,  without  notice  of  justifi- 
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cation^  was  not  at  liberty  to  iutrodnoe  such  eyidence,  even  for  the 
purpose  of  rebutting  malice  and  mitigating  the  damages. 

Xo  question  in  modern  times  has,  perhaps,  given  rise  to  a  greater 
amount  of  judicial  controversy.  The  conflict  in  the  decisions  upon 
it  is  absolutely  appalling.  And  the  attempt  to  trace  the  line  of 
mere  authority  through  the  maze  of  hostile  decisions  would  be  cal- 
culated only  to  confuse  and  lead  the  mind  astray  from  the  real  prin- 
ciples of  justice  involyed  in  it,  and  could  serve  no  useful  end.  A 
careful  review  of  the  decisions  would  require  volumes,  and  I  shall 
not  attempt  it. 

At  the  common  law,  prior  to  the  decision  in  the  case  of  Under- 
fcood  V.  ParkSy  2  Strange,  1200,  the  question  here  presented  would 
have  been  easy  of  solution.  Because,  Ist,  by  the  well-settled  princi- 
ples of  pleading  (which  that  case  did  not  undertake  in  this  respect 
to  change)  no  &ct8  &lling  short  of  a  complete  defense  could  be  set 
up  by  way  of  special  plea  to  the  action,  and  a  mere  partial  defense, 
or  facts  going  only  in  mitigation  of  damages,  might  always  be 
shown  under  the  general  issue.  And,  2d,  the  defendant  in  an  action 
of  slander  was  at  liberty  to  prove  the  truth  of  the  charge  itself, 
nil  ler  the  general  issue  to  rebut  malice  and  mitigate  the  damages, 
though  this  would  have  constituted  a  full  defense,  had  it  been 
pleaded  in  justification. 

But  in  Underwood  v.  Parks,  the  defendant,  under  the  plea  of  not 
guilty,  offering  to  prove  the  truth  of  the  words  in  mitigation,  the 
chief  justice  refused  it,  saying :  **  At  a  meeting  of  all  the  judges,  upon 
a  case  that  arose  in  the  common  pleas,  a  large  majority  of  them  had 
determined  not  to  allow  it, /or  tJiS  future,  but  it  should  be  pleaded, 
whereby  the  plaintiff  might  be  prepared  to  defend  himself,  as  well 
as  to  prove  the  speaking  of  the  words.** 

It  is  clear  firom  the  terms  in  which  it  was  announced  that  this 
was  a  new  rule  of  pleading,  then  for  the  first  time  introduced,  for  the 
pnrfK)se  of  preventing  surimse  upon  the  plaintiff  And  if  the  rule 
had  subsequently  been  confined  to  cases  like  that  in  which  it  was 
announced,  when  the  offer  was  to  prove  the  truth  of  the  words, 
which  if  pleaded  would  have  constituted  a  full  justification,  the 
operation  of  the  rule  might  have  been  rendered  beneficent,  and 
much  of  the  conflict  which  has  since  arisen  from  it  might  have  been 
n voided.  But  cases  have  been  and  will  continue  to  be  of  finequent 
occurrence,  in  which  the  defendant,  though  he  may  have  believed 
HTid  had  reason  to  believe  the  truth  of  the  charge  when  uttered, 
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oannoty  and  does  not  apon  the  trial,  seek  to  establiflh  the  truth  of 
the  charge,  and  is  even  willing  to  admit  its  falsehood,  but  wishes 
to  show,  in  excuse,  that,  at  the  time  he  uttered  it,  he  had  reason  to 
behere  its  truth,  and  was  not  therefore  actuated  by  that  malice  or 
degree  of  malice  which  might  otherwise  be  inferred  from  the  mak- 
ing of  the  false  charge  or  from  other  evidence  of  malice  introduced 
by  the  plaintiff.  And,  to  apply  the  rule  in  question  to  this  class  of 
caaes,  must  always  produce  the  most  glaring  injustice  to  the  defend- 
ant, depriving  him  of  the  benefit  of  all  such  mitigating  circum- 
stances, and  compelling  him  to  respond  in  damages  to  the  same 
extent  as  if  he  had  been  actuated  by  the  most  vindictive  malice. 

The  English  courts,  and  most  of  those  in  this  country,  have 
admitted  the  authority  of  the  rule  laid  down  in  this  case,  and  pro- 
fessed to  follow  it,  though  with  the  greatest  possible  diversity  in  its 
interpretation  and  the  extent  of  its  application.  The  defendant,  of 
course,  has  not  been  allowed  to  plead  these  mitigating  circumstances, 
because  they  do  not  constitute  a  justification  or  complete  defense. 
And  in  some  of  the  English  and  many  of  the  American  cases, 
when  he  has  undertaken  to  introduce  them  under  the  general  issue  in 
mitigation,  he  has  been  told  that  they  are  inadmissible  under  the  rule 
in  Underwood  v.  Paris,  because  he  has  not  insisted  upon  the  truth 
of  the  words  by  a  plea  or  notice  of  justification.  If,  on  the  other 
hand,  he  has  put  in  such  a  plea  or  notice,  and  failed  to  sustain  it 
by  the  proof,  then,  under  another  rule  of  a  most  arbitrary  and 
anomalous  character  (which  has  fortunately  been  abolished  in  thia 
state  and  many  of  the  other  states  by  statute),  his  plea  or  notice 
was  held  to  be  a  repetition  of  the  slander  in  the  most  solemn  form, 
conclusive  evidence  of  malice,  and  an  aggravation  of  the  damages. 

It  is  universally  conceded  that  some  degree  of  malice  in  the 
defendant  is  essential  to  the  maintenance  of  the  action.  This 
malice  is  sometimes  said  to  be  either  express  or  implied;  but  in 
both  cases  it  is  actual  malice,  or  malice  in  fact,  the  difference  being 
only  in  the  mode  of  proof;  and  in  both  cases  the  burden  of  making 
this  proof  rests  upon  the  plaintiff.  What  is  called  express  malice 
is  shown  by  some  affirmative  proof  beyond  that  of  the  false  and 
slanderous  words ;  while  implied  malice  is  that  which  is  naturally 
inferred  as  a  presumption  of  fact  from  the  proof  of  the  publication 
of  the  false  and  injurious  charge,  on  the  familiar  principle  tliat  a 
man  is  presumed  to  intend  the  natural  and  ordinary  consequences 
of  his  own  voluntary  acts,  and  that  he  would  not,  therefore,  make  a 
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false  charge  iBJurious  to  another  without  intending  to  injure  him, 
unless  under  circumstances  which  indicate  an  innocent  intention. 
Rut  in  both  cases  alike  it  is  actual  malice  which  the  law  contem- 
plates.  Such  being  the  principle,  it  follows  as  a  necessary  result, 
lunl  is  very  generally  admitted  by  the  authorities  (however  differing 
in  other  respects),  that  the  amount  of  damages  to  be  recovered 
Kliould,  to  some  extent,  be  governed  or  graduated  by  the  degree  of 
malice  by  which  the  defendant  was  actuated.  And  accordingly, 
upon  this  principle  (for  it  can  be  upon  no  other),  most,  if  not  all, 
the  cases  which  profess  to  follow  the  authority  of  Underwood  v. 
Parks,  though  differing  in  many  other  respects,  toto  coslo,  yet 
entirely  concur  in  this,  that  the  plaintiff  may,  for  the  purpose  of 
enhancing  or  aggravating  the  damages,  give  other  and  affirmative 
proof  of  actual  malice  beyond  that  which  is  to  be  inferred  from  the 
false  charge ;  such  as  the  repetition  of  the  same  charge  on  other 
occasions,  or  other  facts  tending  to  show  a  vindictive  motive ;  and 
some  cases  have  gone  so  far  as  to  admit  evidence  of  other  and  inde- 
pendent slanderous  charges  for  this  purpose.  And  yet  the  courts  in 
several  of  the  states,  professing  to  follow  the  rule  in  Underwood  v. 
Parks,  have  often,  in  the  same  case  in  which  they  have  allowed  the 
plaintiff  to  give  such  evidence  to  enhance  the  damages,  practically 
held  the  defendant  precluded  from  giving  any  evidence  tending  to 
rebut  malice  and  to  mitigate  the  damages.  On  principle,  independ- 
ent of  artificial  rules  and  in  courts  which  recognize  justice  as  one 
of  the  ends  to  be  attained  by  a  judicial  trial,  it  would  certainly  seem 
that  these  must  be  reciprocal  rights  on  the  part  of  the  plaintiff  and 
the  defendant,  and  that  the  plaintiff  could  not  be  allowed  to  give 
such  additional  proof  of  actual  malice  to  enhance  the  damages, 
without,  at  the  same  time  and  upon  the  same  principle,  allowing  the 
defendant  to  show  any  facts  to  rebut  the  malice  and  to  mitigate  the 
damages.  Because  the  rule  in  Underwood  v.  Parks  did  not  allow 
the  defendant  to  prove  and  rely  upon  the  truth  of  charge  even  in 
mitigation  without  pleading  it  in  justification,  it  was  supposed  to 
follow,  as  an  inevitable  logical  consequence,  that  he  could  not  be 
allowed  to  show  any  facts  which  might  tend  to  establish  the  truth 
of  the  charge.  This  was  the  rule  actually  adopted  in  some  of  the 
states,  and  which  in  some  of  them  would  seem  to  be  still  recognized. 
And  as  any  evidence  the  defendant  might  offer  to  show  that  the 
charge  was  made  under  circumstances  which  might  have  induced 
him  to  believe  it  true  when  made,  would  naturally  and  in  most  cases, 
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perhaps,  necessarily  tend  to  prove  the  truth  ot  the  charge  the 
defendant  was  thus  absolutely  precluded  from  making  any  defense, 
eTcn  by  way  of  mitigating  the  damages,  merely  because  he  could  not 
make  a  fxill  defense  to  the  whole  cause  of  action;  while  the  plaintiff 
was  at  liberty,  in  the  same  case,  to  introduce  afiSrmative  evidence, 
beyon<?  that  to  be  inferred  from  the  false  charge  itself,  to  show  a 
higher  degree  of  malice  for  the  purpose  of  enhancing  the  damages. 
Such  was  the  case  of  Thompson  v.  Bowers  in  this  state  (1  Doug. 
321 ),  relied  upon  by  the  defendant  in  error.  And  this  was  in  accord- 
ance with  the  settled  rule  of  decision  in  several  of  the  states,  but 
certainly  not  in  accordance  with  the  principles  of  the  common  law. 
It  was  adopting  one  measure  of  right  for  the  plaintiff,  and  another 
and  a  very  different  one  for  the  defendant,  or  rather  denying  hifc 
right  altogether  by  allowing  the  plaintiff  to  prove  what  the  defend- 
ant was  denied  the  right  of  controverting. 

This  was  claimed  to  be  the  inevitable  result  of  the  severest  logical 
deduction  from  the  rule  in  Underwood  v.  Parka.  And  defendants 
must  have  been  inclined  to  admit  its  severity,  though  they  may  have 
failed  to  discover  a  flaw  in  that  logic  which  rendered  it,  to  them, 
inevitable.  Inexorable  logic  was  vindicated,  if  not  propitiated,  by 
the  sacrifice  of  defendants'  rights. 

Legal  logic  should  be  constructed  upon  principles  at  least  akin 
to  justice,  the  attainment  of  which  should  be  its  end  and  object ; 
and  by  its  tendency  to  this  end  its  soundness  should  be  tested.  As 
the  survevor  tests  the  correctness  of  the  line  in  his  front,  bv  takins: 
a  back  sight  along  the  line  he  has  nin,  the  legal  logician  may  often 
profit  by  pausing  to  test  his  logic  by  its  results.  Accidental  evils, 
it  is  true,  will  sometimes  result  from  the  soundest  rules  devised  by 
haman  wisdom,  when  applied  to  the  peculiar  facts  of  particular 
cases.  But  when  the  natural  and  ordinary  tendency  of  a  rule  is 
fjeneraUy  and  systematically  to  produce  injustice,  without  any  com- 
pensating benefit,  the  logic  upon  which  it  is  supported  may  safely 
be  suspected  of  a  lurking  fallacy  somewhere. 

Recoiling  from  the  gross  injustice  of  the  rule  when  carried  to  the 
extent  of  excluding  all  evidence  in  mitigation  which  might  tend  to 
prove  the  truth  of  the  charge,  the  English  courts  (especially  in  the 
later  cases)  and  those  of  some  of  our  sister  states  have  held  that 
facls  and  circumstances,  though  tending  to  prove  the  truth  of  the 
oharg3,  may  be  received  in  mitigation,  provided  they  fall  short  of 
establishing  its  tnith.    This,  though  better  calculated  for  the  pur- 
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poses  of  justice,  has  not  been  placed  upon  a  very  dear  or  well 
defined  ground.  It  necessarily  leaves  it  for  the  court  to  pass  jpoii 
the  weight  of  the  evidence  in  deciding  upon  its  admissibility.  If 
all  the  hardships  and  injustice,  which  have  thus  arisen  from  the 
attempts  to  apply  the  rule  in  Underwood  v.  Parks  to  other  cases, 
were  the  necessary  result  of  the  rule  there  adopted,  I  should,  with- 
out hesitation,  concur  with  Selden,  J.,  in  Bush  v.  Frosser,  11  N.  Y. 
357,  etc.,  that  the  case  should  be  entirely  repudiated,  as  clearly  in 
conflict  with  the  principles  of  the  common  law,  and  subversive  of 
justice.  But  the  present  case  does  not  require  us  to  go  so  far. 
And,  in  my  view,  the  rule  actually  adopted  and  intended  to  be 
adopted  in  that  case  is  not  justly  chargeable  with  all  the  injustice 
which  has  resulted  from  the  attempts  to  apply  it  in  other  cases,  but 
most  of  the  evil  consequences  have  resulted,  not  from  the  case 
itself,  but  from  an  unwarrantable  extension  and  misapplication  of 
the  rule  to  cases  not  coming  within  its  principle. 

In  that  case  the  defendant's  offer  was  to  prove  under  the  plea  of 
not  guilty,  in  mitigation  of  damages,  the  truth  of  the  words  charged 
as  slanderous.  This,  if  pleade<|,  would  of  itself  have  constituted  a 
full  justification  or  complete  defense,  when  sustained  by  the  proo£ 
Such  proof —  that  is,  proof  of  a  fact  which,  if  pleaded,  would  consti- 
tute a  full  justification  and  bar  to  the  action,  it  was  held  should 
not  for  the  future  be  given  even  in  mitigation,  unless  pleaded.  And 
if  the  defendant  believed  himself  prepared  to  prove  the  truth  of  tlie 
charge,  there  would  seem  to  be  no  injustice  in  requiring  him  to 
plead  it,  so  that  the  plaintiff  might  come  prepared  to  meet  it.  The 
only  hardship  which  could  result  to  the  defendant  from  this  course, 
was  one  which  did  not  arise  so  much  from  this  rule  itself,  as  from 
that  anomalous  rule  which,  in  case  of  a  failure  to  establish  the  plea 
to  the  satisfaction  of  the  jury,  made  it  conclusive  evidence  of  malice, 
and  aggravated  the  damages.  To  give  the  truth  the  effect  of  a  full 
justification  or  bar  to  the  action  it  was  always  necessary  to  plead  it, 
though,  up  to  the  time  of  this  case,  it  had  been  admissible  in  mitiga- 
tion, under  the  general  issue.  This  was  the  full  extent  of  the 
change  introduced  by  the  new  rule.  It  did  not  purport  to  extend 
to  a  case  where  the  fact  offered  to  be  proved  did  not,  ipso  facto, 
constitute  a  full  justification,  if  pleaded ;  but  only  to  such  as  might 
have  been  pleaded  in  justification.  The  court  were  not  guilty  of 
the  absurdity  of  requiring  a  defendant  to  plead  mere  matters  of 
mitigation,  not  amounting  to  a  full  defense,  and  which  could  not 
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therefore,  on  principles  of  law,  be  pleaded.  Facts  which  might 
merely  tend  to  prove  the  truth  of  the  charge,  or  mere  matter  of 
evidence,  could  not  be  pleaded  in  justification,  but  the  fact  itself, 
the  truth  of  the  charge,  must  be  directly  and  positively  alleged. 
And  this  was  the  fact  offered  to  be  proved  in  that  case.  The  rule 
adopted  merely  said  to  defendants,  '^  If  you  are  prepared  to  prove 
the  truth  of  the  words  which,  if  pleaded,  would  constitute  a  justi- 
fication, you  must  take  the  risk  of  pleading  it,  so  that  the  plain- 
'  tiff  may  not  be  taken  by  surprise  on  the  trial"  It  is  doubtless  true 
that,  within  the  spirit  of  the  inile  intended  to  be  established  by  the 
cose,  the  defendant  would  not  be  at  liberty  to  introduce  evidence 
tending  to  prove  the  truth  of  the  charge  for  the  purpose  of  estab- 
lishing its  truth. 

But  I  am  utterly  unable  to  discover  any  thing  in  the  case  which 
would  require  the  rejection  of  any  evidence  tending  to  show  that 
defendant  believed  the  truth  of  the  charge  when  uttered,  for  the 
purpose  of  disproving  malice  and  mitigating  the  damages ;  espe- 
cially if  offered  in  a  manner  and  under  circumstances  amounting  to 
a  clear  disclaimer  of  the  right  to  insist  upon  the  truth  of  the 
charge,  or  an  admission  that  it  was  false  in  fact,  though  wheu 
made  believed  to  be  true. 

The  legal  effect,  as  it  seems  to  me,  of  the  rule  actually  laid  down 
by  the  court  was  substantially  this :  that  under  the  general  issue, 
without  a  plea  of  justification,  the  defendant  should  not  be  at 
liberty  to  insist  upon  the  truth  of  the  slanderous  words ;  but  the 
words  being  proved,  the  defendant,  by  omitting  to  plead  the  truth 
in  justification,  was  to  be  considered  as,  in  legal  effect,  admitting 
their  falsehood.  And,  in  this  view  of  the  case,  the  very  offer  of  such 
evidence  as  last  supposed,  though  its  tendency  might  otherwise  be 
to  prove  the  truth  of  the  charge,  would  (under  the  operation  of  this 
rule),  when  considered  in  connection  with  the  neglect  to  plead  in 
justification,  constitute  a  clear  and  conclusive  admission  that  the 
charge  was  false  in  fact,  though  at  the  time  he  made  it  he  may  have 
believed  it  to  be  true.  But  more  especially,  as  it  seems  to  me,  would 
this  be  the  case  when  the  offer,  in  its  very  terms,  shows  that  it  is  to 
be  introduced  only  for  the  purpose  of  rebutting  mahce  and  miti- 
gating the  damages.  Had  this,  which  seems  to  me  to  have  beeu  the 
substantial  legal  effect  of  the  rule  in  that  case,  beeu  generally 
accepted  as  its  true  exposition,  volumes  of  couflicting  decisions  and 
judf^'^ial  controversy  might  have  been  avoided.    But  complete  jus- 
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tice  could  not  always  be  done  to  the  defendant  under  the  rule,  so 
long  as  courts  should  adhere  to  the  arbitrary  rule  that  a  plea  or 
notice  of  justification  not  sustained  by  the  proof  was  conclusiye  evi- 
dence of  malice  in  aggravation  of  damages.  But  where  this  last 
rule  has  been  abandbned,  or,  as  in  this  state  and  many  others, 
abolished  by  statute,  I  can  see  no  hardship  to  the  defendant^  nor 
any  difficulty  in  the  way  of  a  fair  trial,  likely  to  result  from  the  rule 
in  Underwood  v.  Parks,  as  I  have  endeavored  to  explain  it.  And 
the  rule  in  that  case,  so  far  as  it  requires  the  defendant,  if  he  intend 
to  rely  upon  the  truth  of  the  charge  in  any  way,  to  plead  it,  has 
been  so  long  and  so  generally  adopted,  and  the  corresponding  prac- 
tice so  thoroughly  settled,  that  I  see  no  satisfactory  reason  for  dis> 
turbing  the  rule  thus  limited. 

The  evidence  offered  by  the  defendant  in  the  present  case  on  the 
two  points  already  stated  was  expressly  offered  for  the  purpose  of 
rebutting  malice  and  to  mitigate  the  damages,  and  for  no  other 
purpose.  This  offer,  under  the  pleadings  and  in  the  manner  thus 
made,  must  be  treated  as  involving  a  disclaimer  of  the  truth  of  the 
words,,  and  a  conclusive  admission  that  they  were  not  in  fact  true ; 
but  this  in  no  way  precludes  the  idea  that  the  defendant,  at  the 
time,  may  have  believed  them  to  be  true.  And  he  had  the  right  t-o 
introduce  any  facts  and  circumstances  tending  to  show  grounds  for 
such  belief  at  the  time  of  the  speaking  of  the  words.  This  could 
not  prejudice  the  plaintiff  when  accompanied  with  the  admission 
that  the  charge  was,  nevertheless,  untrue  in  fact.  The  evidence 
offered  would,  we  think,  have  had  a  clear  tendency  to  show  such 
grounds  of  belief  on  the  part  of  the  defendant,  and  thereby  tended 
to  weaken  or  rebut  the  inference  of  malice  otherwise  to  be  drawu 
from  the  utterance  of  the  false  charge,  and  thus  properly  to  lessen 
the  amount  of  damages  to  be  recovered. 

This  principle  was  fully  admitted  and  applied  by  this  court  in 
Farr  v.  Rasco,  9  Mich.  363,  which,  in  its  reasoning  (with  which 
we  are  entirely  satisfied),  must  be  regarded  as  having  thus  fiur  shaken 
the  authority  of  Thompso7i  v.  Bowers. 

But  it  is  further  objected  that  this  evidence  was  inadmissible  on 
another  ground;  that  the  defendant  admits  that  the  property  of  the 
horse  referred  to  in  making  the  slanderous  charge  was  vested  in  the 
wife  of  the  defendant  and  not  in  himself,  and  that  the  evidencti 
offered  would  not  have  tended  to  show  that  defendant  believed  the 
olain tiff  had  stolen  his  horse  as  declared  by  the  slanderous  chai^ 
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We  regard  the  objection,  under  the  circnmetances  of  this  case, 
as  more  technical  than  sound  or  just  It  might,  perhaps,  hare  had 
more  weight  if  the  defendant  had  attempted  to  justify.  But  there 
does  not  appear  to  have  been  any  dispute  that  this  was  the  same 
horse  intended  to  be  referred  to  by  tJie  defendant  in  making  the 
charge;  and  it  would  be  for  the  jury^  to  find  from  the  evidence 
whether  this  was  so.  The  evidence  of  the  replevin  suit  offered  by 
the  defendant  would  have  shown  that  the  horse  must  have  been  in 
the  defendant's  possession  when  replevied  by  the  plaintiff  and  Green, 
and  would,  therefore,  naturally  be  spoken  of  by  the  defendant,  under 
such  circumstances,  as  his  horse. 

Indeed,  it  would  be  very  natural  for  any  man  who  had  merely  bor- 
rowed or  hired  a  horse  for  the  time  being,  and  from  whom  he  should 
be  taken,  under  circumstances  which  induced  the  belief  that  he  was 
stolen,  to  say  of  the  person  who  had  taken  the  horse  away,  "  He  has 
stolen  my  horse ; "  quite  as  natural  as  to  say,  under  the  same  circum- 
stances, "  He  has  stolen  the  horse  of  A.  B."  (the  owner).  And  the 
malice  of  the  charge,  though  it  should  prove  to  be  false  in  fact,  would 
not  be  likely  to  be  the  greater  or  less  on  account  of  the  technical 
point  of  the  actual  right  of  property.  And  the  relation  of  husband 
and  wife,  and  the  almost  universal  custom  of  using  such  property  it 
common,  either  husband  or  wife  speaking  of  it  as  his  or  her  property > 
is  not  to  be  overlooked,  and  would  be  very  proper  for  the  considera- 
tion of  a  jury. 

"We  think  the  evidence  was  erroneously  rejected.  The  offer  of  the 
defendant  to  introduce  the  record  of  a  criminal  complaint  made 
against  the  plaintiff  and  others  by  the  wife  of  the  defendant,  for 
stealing  the  horse  (which  was  described  in  the  complaint  as  her 
proj^rty)  and  the  proceedings  under  the  same,  showing  that  the 
plaintiff,  with  the  other  parties  charged  with  the  offense,  was  dis- 
charged on  the  evidence  given  on  the  part  of  the  people  before  the 
justice,  was,  I  think,  properly  rejected.  Had  the  complaint  been 
made  by  and  on  the  oath  of  the  defendant  himself,  instead  of  hia 
wife,  it  is  possible  it  might  have  had  some  tendency  to  show  a  Ixjlief 
on  his  part  at  the  time  that  the  charge  was  true.  Upon  this,  how- 
ever, we  express  no  opinion.  But  not  being  made  or  sworn  to  bj 
him,  and  the  plaintiff  having  been  discharged  on  the  evidence  given 
for  the  people,  I  can  see  no  intelligible  ground  on  which  the  evi- 
dence, if  given,  could  have  had  any  legitimate  tendency  to  lebut 
nalice  or  to  mitigate  damages. 
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The  judgment  of  the  dronit  oourt  should  be  xeYened  with  oosta 

and  a  new  trial  awarded. 

ffuDiriiiif 


HOTT  V.  OiTT  OF  SaQIKAW, 

a9MioiL.aoj 

TcuBoHon  for  local  improvements — Assessment  of  estates  benefited. 

The  legislature  maj  authorize  a  municipal  corporation  to  aaaess  the  whole  ot 
anj  portion  of  the  expenses  of  local  improyements  upon  the  property 
deemed  to  be  particularly  and  specially  benefited  thereby,  in  proportion  t« 
the  benefit  received. 

Where  the  charter  of  a  city  provides,  that,  whenever  the  common  council  shall 
deem  any  improvement  in  streets,  etc.,  necessary,  they  shall  so  declare  by 
resolution,  such  declaration  must  be  made  before  the  common  council 
have  authority  to  order  the  improvement. 

Appeal  in  chancery.    The  facts  appear  in  the  opinion. 
John  J.  WJieeler,  for  complainant 

£[.  J.  BrowTiy  for  defendant. 

CooLEY,  C.  J.  The  bill  in  this  case  was  filed  to  enjoin  the  collectioD 
of  an  assessment  which  had  been  made  for  the  grading,  ditching  and 
planking  of  Genesee  street,  in  the  city  of  East  Saginaw.  It  appears 
that  the  common  council,  by  resolution,  determined  that  the  cost 
and  expense  of  the  improyement  would  be  the  sum  of  $15,612,  and 
that  the  property  in  the  vicinity  of  the  improvement  woulil  be  ben- 
efited by  it  to  the  amount  of  $11,700 ;  and  that  they  consequently 
assumed  on  behalf  of  the  city  the  payment  of  $3,912,  and  directed 
the  sum  of  $11,700  to  be  assessed  upon  the  property  in  the  vicinity 
which  was  particularly  described  in  their  resolution.  The  assess* 
ment  was  made  accordingly,  and  the  complainant,  who  was  owner 
of  a  portion  of  the  property  described  and  assessed,  seeks  to  enjoin 
the  assessment  on  various  grounds,  which  are  particularly  set  out  in 
his  bill. 

It  is  not  disputed  that  the  provisions  of  the  charter  are  such  as, 
if  valid,  will  warrant  this  mode  of  apportioning  and  assessing  the 
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ftxpense  of  such  improvements;  and  on  reference  thereto  it  appears 
that  they  establish  a  basis  for  the  assessment,  and  require  it  to  be 
made,  by  commissioners  appointed  for  the  purpose,  upon  the  several 
parcels  of  laud  in  proportion  to  the  benefit  each  shall  be  deemed  to 
have  acquired  by  the  making  of  the  improvement.  It  is  claimed^ 
however,  that  those  provisions  are  in  conflict  with  the  constitution 
and  void,  because,  as  it  is  alleged,  there  is  and  can  be  under  them  no 
rule  for  the  apportionment  of  the  expense,  inasmuch  as  the  council, 
according  to  their  own  "whim,  prejudice  or  judgment,"  determine 
upon  what  property  the  expense  shall  be  levied,  and  "  an  irresponsi- 
ble tribunal  appointed  for  the  particular  case  and  no  other"  makes 
the  assessment  To  this  position  the  cases  of  Williams  v.  The 
Mayor,  etc^  2  Mich.  560,  and  Woodbridge  v.  Detroit,  8  id.  274,  are 
cited,  neither  of  which,  I  think,  will  give  it  any  countenance. 

I  have  no  doubt  it  is  entirely  competent  for  the  legislature  to 
authorize  municipal  incorporations  to  assess  the  whole  or  any  por* 
tion  of  the  expense  of  these  local  improvements  upon  the  property 
deemed  to  be  particularly  and  specially  benefited  thereby,  in  propor- 
tion to  the  benefit  receiyed,  if,  in  the  judgment  of  the  legislature,  that 
rule  of  apportionment  is  most  just  and  equitable.  There  is  nothing 
in  the  constitution  which  expressly  prohibits  it,  and  nothing  in  thu 
nature  of  the  power  of  taxation  which  is  inconsistent  with  it  This 
mode  of  assessing  such  burdens  has  been  repeatedly  sustained  by 
the  courts  of  other  states,  and  is  supported  by  the  reasoning  of  the 
court  in  the  case  of  Williams  y.  The  Mayor,  etc.,  and  by  that  of  the 
majority  of  the  court  in  Woodbridge  v.  Detroit.  I  diall  content 
myself,  therefore,  in  this  case,  with  a  reference  to  those  cases  and  to 
that  of  Motz  y.  Detroit,  just  decided. 

Whatever  may  be  the  basis  of  apportionment  for  such  a  tax,  a 
taxing  district  must  necessarily  be  established ;  and  the  legislature 
in  the  charter  before  us  have  deemed  it  proper  to  empower  the  com- 
mon council  to  judge  what  property  is  specially  benefited  by  the 
improvement  and  define  the  taxing  district  accordingly.  As  the 
question  in  such  case  is  one  which  can  only  properly  and  intel- 
ligently be  decided  upon  personal  inspection  of  the  improvement 
and  the  manner  in  which  it  will  affect  the  neighboring  property,  it 
is  obvious  that  the  legislature  is  not  the  proper  authority  to  pass 
npon  it,  and  the  natural  and  proper  course  would  seem  to  be  to 
refer  it  to  some  local  tribunal.  If  the  legislature  consider  the  com- 
mon council  the  proper  tribunal  for  this  purpose,  there  is  not  only 
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Qo  constitutional  principle  which  precludes  the  question  being 
referred  to  their  judgment^  but  there  is  a  manifest  propriety  in  the 
reference.  And  the  mode  prescribed  by  the  charter  of  apportioning 
the  tax  throughout  the  district  which  the  common  council  h:ive 
defined,  in  proportion  to  the  benefit  which  the  several  parcels  of 
land  receive,  as  determined  by  impartial  commissioners,  is  equally 
free  from  vaUd  objection. 

The  charter  not  being  found  defective,  it  remains  to  be  seen 
whether  the  city  authorities  have  complied  with  its  provisions  in 
the  various  steps  taken  by  them,  and  which  are  contested  in  this 
suit  Nearly  every  proceeding  of  the  common  council  is  attacked 
as  irregular,  illegal  and  void ;  but  as  we  find  ourselves  compelled  to 
hold  that  the  first  step  in  the  proceedings,  which  must  be  the 
foundation  of  all  the  others,  and  without  which  the  council  would 
have  no  jurisdiction  to  proceed  at  all,  was  not  taken  in  compliance 
with  the  charter,  it  does  not  seem  to  be  important,  and  is  not  in 
accord  with  our  usual  practice,  to  consider  the  objections  taken  to 
the  subsequent  proceedings,  all  of  which  are  rendered  immaterial 
by  the  neglect  to  comply  with  the  law  in  the  preliminary  action. 

The  charter  of  the  city  of  East  Saginaw  provides,  that  'Hhe 
common  council  shall  have  full  power  to  lay  out,  establish,  open, 
extend,  widen,  straighten,  alter,  close,  fill  in  or  grade,  vacate  or 
abolish,  any  highways,  streets,' avenues,  lanes,  alleys,  public  grounds 
or  spaces  in  said  city  whenever  they  may  deem  it  a  necessary  public 
improvement,"  and  that,  "whenever  the  common  council  shall  deem 
any  such  improvement  necessary,  they  shall  so  declare  by  resolu- 
tion, which  shall  be  drawn  by  the  attorney  of  the  corporation,  and 
said  resolution  shall  describe  the  contemplated  improvement" 
Laws  of  1869,  p.  997,  §§  1,  2  of  title  6.  This  is  made  by  the  charter 
a  necessary  preliminary  to  the  ordering  by  the  council  of  any  of  the 
public  improvements  here  enumerated,  or  to  the  levying  of  any 
assessment  therefor;  and  however  unimportant  may  seem  this 
declaration  in  particular  cases,  the  council  have  no  authority  to 
dispense  "with  it 

F]'om  the  records  of  the  common  council,  it  appears  that  the  first 
action  in  reference  to  this  improvement  was  had  on  the  eleventh 
day  of  June,  1866,  when  a  petition  of  citizens  was  presented,  asl^'ng 
for  the  grading,  tumpiking  and  planking  of  Oenesee  street,  a*om 
Jefferson  street  to  the  German  Colony  road;  whereujwn  it  was 
^^  Resolved,  That  the  petition  be  received,  and  the  improvement  bt 
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orderod,  the  grading  and  tunipiking  and  one-half  of  the  expense  of 
planking  to  be  paid  by  the  property  benefited,  and  the  expense 
of  one-half  the  planking  to  l)e  paid  by  the  city  at  large."  On  the 
same  day  and  snbseciuently  other  resolutions  regarding  the  improve- 
ment were  adopted,  more  particularly  oi-dering  the  improving, 
grading,  ditching,  tunipiking,  draining  and  planking  of  Genesee 
street,  between  the  points  above  mentioned,  and  prescribing  the 
manner  in  which  it  should  be  done,  and  apportioning  the  amount 
of  expense  between  the  property  benefited  and  tlie  city  at  large; 
but  Uiere  is  no  resolution  entered  upon  the  minutes  of  the  council 
which,  in  the  words  of  the  charter,  declares  the  improvement  neces- 
sary, or  comes  any  nearer  such  declaration  than  the  one  above  quoted. 

It  may  seem,  perhaps,  that  the  legislature  have  been  over  particu- 
lar in  requiring  from  the  council  an  express  preliminary  declaration 
that  they  deem  the  improvemenjt  necessary,  when  the  fact  that  they 
order  it  to  be  made  is  evidence  that  such  is  their  opinion ;  and  it 
has  been  argued  in  this  case  that  the  resolution  of  June  11,  1860, 
ought  to  be  accepted  as  equivalent  to  the  one  made  necessary  by 
the  charter,  and  as  a  sufficient  compliance  with  the  legislative 
requirement  It  is  evident,  however,  that  if  we  hold  this  resolution 
sufficient,  we  also  hold  that  the  provision  cited  from  the  charter  iv 
idle,  and  is  one  a  compliance  with  which  may  be  dispensed  with  in 
any  case.  We  have  no  authority  to  treat  any  part  of  a  legislative 
enactment,  which  is  not  ambiguous  in  itself  and  is  capable  of  rea- 
sonable application,  as  so  far  unimportant  that  il  is  matter  of  indif- 
ference whether  it  is  complied  with  or  not  We  must  suppose  the 
legislature  saw  sufficient  reason  for  its  adoption,  and  meant  it  to 
have  effect;  and,  whether  the  reason  is  apparent  to  our  minds  or 
not,  we  have  no  discretion  to  dispense  with  a  compliance  with  tlie 
statute. 

We  can  well  conceive,  however,  that  the  legislature  miglit  sui)i)ose 
it  }X)8sible  that  members  of  a  city  council  could  be  induced  to  vote  to 
direct  a  certain  work  to  be  done,  when  they  would  hesitate  to  say, 
upon  their  official  oaths,  that  the  work  was  actually  necessary,  if 
tliat  was  the  specific  question  upon  which  they  must  record  their 
opinion. 

It  is  sometimes  the  case  that  some  portion  of  the  legislative 
enactment  prescribing  the  course  of  proceeding  to  be  pursued  hy 
public  officers  can  be  treated  as  directory,  meroly,  and  not  mrtiul:i» 
lory;   so  that  a  failure  in  strict  compliance  will  not  defetJt    the 
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whole  proceeding ;  but  this  can  never  be  the  case  where  that  which 
is  required  to  be  done  is  in  the  nature  of  a  condition  precedent  to 
subsequent  action,  and  not  simply  a  step  in  the  course  of  the  pro- 
ceedings prescribed  with  a  view  to  a  regular,  orderly  and  prompt 
transaction  of  the  business  in  the  progress  of  which  such  step  is  to 
be  taken.  The  courts,  in  their  anxiety  to  sustain  the  action  of  pub- 
lic officers,  where  irregularities  have  occurred  without  the  interven- 
tion of  bad  faith,  have  gone  to  the  very  extreme  in  holding  legisla- 
tive enactments  to  be  merely  directory,  and  have  perhaps  sometimes 
made  decisions  which  dispensed  with  those  things  which  the  legis- 
lature intended  as  essentials.  The  duty  of  the  courts  is  to  examine 
the  statute  carefully,  with  a  view  to  giving  the  legislative  intention 
effect;  and  they  ought  to  sustain  defective  proceedings  only  in 
those  cases  where  it  is  fairly  inferable  that  they  observe  that  intent 
more  nearly  by  sustaining  them  than  by  setting  them  aside  on 
account  of  the  omitted  formality.  Such  inference  is  not  admissible 
in  reference  to  those  things  which  are  preliminary  and  jurisdictional. 

It  is  evident,  I  think,  that  under  the  charter  of  Bast  Saginaw, 
the  declaration  of  the  necessity  for  the  improvement  is  a  distinct 
act  from  and  precedes  the  order  that  the  improvement  shall  be 
made.  It  is  the  commencement  of  the  proceeding,  and  is  as  indis- 
pensable to  give  the  council  jurisdiction  as  is  process  or  the  voluntary 
appearance  of  parties  in  civil  actions  to  give  jurisdiction  to  a  court 
It  is  the  first  of  several  steps,  which,  if  duly  and  regularly  taken, 
may  result  in  fixing  a  lien  upon  the  property  of  the  citizen,  and 
even  in  depriving  him  of  it  against  his  will.  This  step  having 
never  been  taken,  the  whole  proceeding  is  a  nullity. 

The  formal  objections  which  are  taken  by  the  defendants  to  the 
remedy  the  complainant  has  sought  are  all  met  by  previous  decisions 
of  this  court.  Palmer  v.  Rich,  12  Mich.  414;  Scofidd  v.  City  of 
Lansing,  17  id.  437.  We  think  the  circuit  judge  was  right  in 
decreeing  a  perpetual  injunction,  and  the  decree  must  be  afllrmed. 
with  costs.  Decree  affirmed. 

Note.  On  the  question  of  the  authority  of  a  legislature  to  authorize  a  municipal 
corporation  to  assess  the  expenses  of  local  Improvements  on  the  estates  benefited,  see 
the  elaborate  opinion  of  Mr.  Justice  Rnaoi<E8  In  People  y.  Brooldynt  4  Oomst.  (N.  Y ) 
419,  and  cases  cited.  Also,  Hancock  Street,  6  Harris,  86 ;  OommonweaUh  y.  Superviton, 
29  Penn.  St.  121 ;  Ochenley  y.  City  of  AUegheny^  1  Casey,  128 ;  Sharpiea  y.  CUyof  PhQauM' 
phia,  9  Harris,  147 ;  NiehoUt  v.  BridgvporU  23  Conn.  189 ;  Alexander  y.  Mayor  of  Bottlmors* 
6  Gill.  883;  State  y.  DeaUy  8  Zab.  836;  Mayor  y.  Mdherry,  6  Humph.  808;  LoweU  y. 
IJa<tley,  8  Met.  180 ;  LovdcHI  y.  Frtnchy  6  Cush.  228 ;  Morris  y.  Chicaoo,  11  m.  6S0;  WOttanm 
V.  Cnmmaeik^  fSJ  Hiss.  200. — Rkp. 
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at  Mich.  188.) 
Foreign  Lata  — presumption  eu  to. 

In  the  abeenoe  of  eyidence  the  presumption  is  that  the  laws  of  another  itaie 
conform  in  auhetance  to  the  general  principles  of  the  common  law. 

AcTioi^  of  afisnmpsit  on  a  promissory  note.  The  defense  was, 
that  the  plaintiff  had  agreed  to  cancel  and  surrender  the  note  in 
consideration  that  the  defendant  would  convey  to  him  land  in  the 
state  of  Illinois.  Parol  evidence  of  this  contract  was  offered  at  the 
thai  and  objected  to  by  plaintiff,  ou  the  ground  that  the  con- 
tract was  not  in  writing  and  therefore  invalid.  No  evidence  of  the 
laws  of  niinois  was  offered  to  show  what  was  a  valid  contract  for 
sale  of  land  in  that  state.  The  objection  was  overmled,  and  the 
evidence  admitted.    The  verdict  was  for  defendant 

/.  6.  Pratfy  for  plaintiff  in  error. 

i.  2>.  Dibble,  for  defendant  in  error. 

Campbell,  J.  The  only  error  assigned  in  this  cause  is  based 
upon  the  admission  of  parol  proof  of  a  contract  for  the  sale  of 
lands  in  the  state  of  Illinois,  there  being  no  evidence  to  show  what 
the  law  of  that  state  required  to  make  land  contracts  valid. 

The  evidence  was  properly  admitted.  A  parol  contract  to  sell 
lands  was  good  at  common  law.  It  is  only  made  void  by  statute. 
If  we  should  make  any  presumption,  in  the  absence  of  evidence,  as 
to  the  provisions  of  any  foreign  laws,  it  would  be  that  they  conform 
in  substance  to  the  general  principles  of  the  common  law.  How 
universally  we  could  make  such  a  presumption  it  is  not  necessary  to 
consider  now.  We  certainly  cannot  presume  that  the  legislature  of 
another  state  has  adopted  all  of  our  statutes,  and  therefore  we  must 
have  proof  before  we  can  know  that  they  have  passed  any  statute. 
This  question  was  decided  in  Kermott  v.  Ayer,  11  Mich.  181 ;  see 
•Iso,  Whitford  v.  The  Panama  R,  R.  Co,,  23  N  Y.  466,  468. 
Vol.  n.— 11 
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K  the  contract  in  question  was  required  by  the  statutes  of  Dlinoii 
to  be  in  writing,  the  statutes  should  have  been  introduced.  People 
y.  Lambert^  5  Mich.  349.  In  the  absence  of  such  proof,  it  was 
properly  assumed  to  be  valid. 

The  judgment  must  be  afiSrmed,  with  costs. 

Judgment  affirmed. 


East  Saginaw  Manupacturing  Co.  v.  City  op  East  Saginaw. 

a«  Mtoh.  no.) 

CoTiiUtutional  Laim  —  Taxation  —  Exemption  from  by  Salute,  not  in  nature  of 

coTUrctct. 

The  legislature  paaaed  an  act  exempting  from  taxation  all  property  used  for 
the  purpose  of  manafacturing  salt,  and  offering  a  bounty  of  ten  cents  a 
bushel  for  salt  manufactured  in  the  state.  Two  years  later  the  said  act  was 
amended,  by  limiting  the  exemption  from  taxation  to  five  years.  The  five 
years  having  elapsed,  the  complainant,  a  corporation  for  the  manufacture 
of  salt,  organized  after  the  passage  of  the  original  act,  filed  a  bill  to  restrato 
the  collection  of  a  tax  upon  their  property,  on  the  ground  that  tlie  exeiu|»- 
tiou  from  taxation  was  in  the  nature  of  a  contract  between  the  state  and 
the  parties  acting  under  it,  and  therefore  protected  by  the  United  States  con 
stltution.  ndd,  that  the  act  was  not  in  the  nature  of  a  contract,  and  could 
be  amended  or  repealed  at  any  time. 

This  was  a  bill  in  equity  for  an  injunction  to  restrain  the 
defendant  from  collecting  a  tax.    The  facts  appear  in  the  opinion. 

W,  L.  WebbeVy  for  complainant. 

B.  J,  Brown,  for  defendant. 

CooLEY,  C.  J.  On  the  fifteenth  day  of  February,  1869,  the  legis- 
lature of  this  state  passed  the  following  act : 

"Section  1.  The  people  of  the  state  of  Michigan  enact:  That 
all  companies  or  corporations  formed,  or  that  may  be  formed,  for  the 
purpose  of  boring  for  and  manufacturing  salt  in  this  state,  and  any 
and  all  individuals  engaged  or  to  be  engaged  in  such  manufactncei 
shall  be  entitled  to  the  benefits  of  the  provisions  of  this  act. 
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"  Sec.  2.  All  proj^erty^  real  and  personal,  aseil  for  the  purpose 
mentioned  in  the  first  section  of  this  act  shall  be  exempt  from  tax- 
ation for  any  purpose. 

"  Sec.  3.  There  shall  be  paid  from  the  treasury  of  this  stale,  as  a 
bounty  to  any  individual  or  company  or  corporation,  the  sum  of  ten 
cents  for  each  and  every  bushel  of  salt  manufactured  by  such  indi- 
vidual, company  or  corporation,  from  water  obtained  by  boring  in 
this  state;  provided,  that  no  such  bounty  shall  be  paid  until  such 
individual,  company  or  corporation  shall  have  at  least  five  thousand 
bushels  of  salt  manufactured." 

On  the  fifteenth  day  of  March,  1861,  the  foregoing  act  was 
amended  afi  follows :  The  first  section,  by  adding  a  proviso  limiting 
its  benefits  to  those  who  should  be  actually  engaged  in  such  manu- 
facture prior  to  the  first  day  of  August,  1861.  The  second  section, 
by  limiting  the  exemption  from  taxation  to  five  years  from  the 
organization  of  the  company  or  corporation.  And  the  third  section, 
among  other  things,  by  limiting  the  bounty  moneys  that  should  be 
paid  to  any  one  individual,  company  or  corporation,  to  the  sum  of 
one  thousand  dollars. 

The  East  Saginaw  Salt  Manufacturing  Company  filed  its  bill  in 
chancery  in  January,  1868,  setting  forth  therein  that  its  asejciatcs, 
in  the  month  of  April,  1859,  became  a  corporation  under  the  general 
law  of  the  state  authorizing  the  incorporation  of  companies  for 
mining  and  manufacturing  purposes;  that  in  June  of  that  year 
they  commenced  boring  for  salt  near  the  Saginaw  river,  in  the 
county  of  Saginaw,  and  continued  their  operations  until  early  in 
the  year  1860,  when  brine  was  found  of  sufficient  strength  and 
purity  to  warrant  the  company  to  proceed  in  the  manufacture  of 
salt;  that  relying  in  good  faith  upon  the  benefits  promised  in  said 
act  of  1859,  the  complainant  proceeded  at  once  to  erect  works  for 
such  manufacture,  and  to  enter  upon  that  business,  and  by  the  ninth 
day  of  March,  1861,  had  actually  manufactured  from  the  water  of 
said  well  six  thousand  three  hundred  and  forty-eight  barrels  of  salt, 
each  containing  five  bushels ;  and  that,  in  consequence  of  the  facts 
above  stated,  the  property  of  complainant  used  for  the  purpose  of 
b'>ri].g  for  and  manufacturing  salt  is  exempt  from  taxation,  and  the 
right  to  such  exemption  is  a  vested  right,  which  it  is  not  competent 
for  the  legislature  to  take  away  without  complainant's  assent. 

The  bill  further  avers  that  complainant  n  still  engaged  in  tne 
manufacture  of  salt  at  the  place  aforesaid,  and  is  employing  all  its 
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property  for  the  purpose ;  that  it  is  the  owner  of  certain  real  estate 
particalarly  described  in  the  bill,  of  the  value  of  120,000 ;  that  such 
real  estate  is  situate  within  the  city  of  East  Saginaw,  and  that  the 
authorities  have  levied  a  tax  upon  the  same  for  the  year  1867, 
amounting  to  the  sum  of  eleven  hundred  and  forty-five  dollars  and 
four  cents,  which  is  a  cloud  upon  the  title  of  complainant,  and 
which  the  city  marshal  threatens  to  proceed  to  collect  And  the 
bill  prays  a  perpetual  injunction  against  such  city  and  the  city 
marshal  to  restrain  the  collection.  To  this  bill  there  was  a  demurrer, 
and  the  questions  before  us  are  those  the  demurrer  presents. 

It  will  be  seen  from  this  brief  abstract  of  the  bill  that  it  is  not 
claimed  by  complainant  that  the  particular  property  on  which  the 
tax  in  question  was  levied  was  purchased  in  reliance  upon  the  act  of 
1859,  or  that  the  same  or  any  part  thereof  was  employed  in  the 
manufacture  of  salt,  or  was  owned  by  complainant  previous  to  the 
amendatory  act  of  1861.  The  claim  of  the  bill  appears  to  be  this : 
The  complainant  engaged  in  the  manufacture  of  salt  while  the  act 
of  1859  was  in  force,  and  had  produced  sufficient  to  earn  a  money 
bounty  under  that  act  before  its  amendment ;  it  thereby  acquired  a 
vested  right,  which  the  legislature  could  neither  take  away  nor 
abridge,  to  have  all  the  property  of  this  corporation  employed  in 
this  business  perpetually  exempt  from  taxation  for  any  purpose 
whatsoever.  On  any  claim  less  broad  than  this,  it  is  evident  the 
present  bill  could  not  be  sustained. 

It  cannot  fail  to  strike  the  mind,  when  this  claim  is  put  forth 
that  the  most  serious  and  alarming  consequences  may  flow  from  it, 
should  it  receive  the  sanction  of  the  courts.  The  demand  of  ex- 
emption is  made  under  that  clause  of  the  constitution  of  the  United 
States  which  forbids  the  states  to  pass  any  laws  violating  the 
obligation  of  contracts ;  and  the  argument  is,  that  the  corporation, 
by  accepting  the  offer  which  the  state  made  to  those  who  should 
engage  in  the  development  of  its  resources,  in  salt,  and  by  actually 
obtaining  a  productive  well,  has  thereby  entered  into  a  contract 
with  the  state,  by  which,  in  consideration  of  continued  manufac* 
ture,  the  state  for  all  time  so  ties  up  its  hands  as  to  preclude  the 
exercise  of  the  power  of  taxation  in  regard  to  all  property  which 
complainant  may  employ  in  the  business. 

Now,  it  has  been  too  often  remarked  by  the  courts  to  lender  it 
important  for  us  to  enlarge  upon  it  here,  that  the  power  of  taxation 
18  one  of  the  essential  powers  of  sovereignty,  which  the  state  must 
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exercise  again  and  agarn,  as  often  as  its  needs  or  its  interests  may 
require ;  and  one  that  cannot  in  the  least  be  crippled  or  abridged^ 
without  to  that  extent  crippling  the  state,  impairing  its  vitality, 
and  in  some  degree  endangering  its  existence.  It  is  upon  this 
ground  that  it  has  been  so  often  and  so  earnestly  denied  by  learned 
and  able  jurists,  that  it  is  within  the  grant  of  authority  to  any  leg- 
islative body,  chosen  as  representatives  of  the  people,  to  enter  into 
any  contract,  by  which  they  bargain  away  any  portion  of  the  power 
to  levy  taxes  for  the  needs  of  government.  For  the  representatives 
of  the  people  do  not  receive  the  powers  of  government  for  any 
purposes  of  sale  or  grant,  but  they  take  them  in  trust  for  a  brief 
period,  to  be  employed  for  the  general  welfare,  within  such  limits  as 
the  people  may  have  prescribed,  and  under  obligations  to  transmit 
them  unimpaired  to  their  successors. 

It  may  not  be  unimportant  to  examine  somewhat  more  in  detail 
the  consequences  that  may  fairly  be  anticipated  from  accepting  the 
position  which  is  taken  by  the  complainant  in  this  case.  The  act 
of  1859,  it  will  be  perceived,  is  not  in  express  terms  made  perpetual, 
nor  do  we  discover  in  it  any  words  which  indicate  a  legislative 
mtent  that  it  shall  be  irrepealable.  It  is  perpetual  in  the  same 
sense  in  which  all  statutes. are,  which  prescribe  a  rule  of  action 
without  limiting  the  term  of  its  continuance ;  but  it  is  neither 
necessary  nor  usual  to  reserve  the  right  of  repeal  in  order  that  the 
legislature  may  possess  full  power  to  do  so,  and  complete  authority 
to  abolish  the  rule  whenever  the  varying  interests  of  the  state  shall 
appear  to  that  body  to  render  such  action  important.  The  absence 
of  any  express  reservation  of  the  right  to  repeal,  or  of  any  limitation 
in  time,  is  not,  therefore,  a  fact  of  any  significance  in  this  connection, 
since  in  this  particular  the  statute  is  not  unlike  the  ordinary  legis- 
lation of  the  state,  in  regard  to  which  the  idea  of  contract  between 
the  state  and  the  people  whose  interests  it  affects  is  never  suggested. 

The  act  of  1859  is  clearly,  in  its  nature  and  purpose,  a  bounty 
law  and  nothing  else.  For  the  encouragement  of  the  manufacture 
of  salt,  it  promises  an  exemption  from  taxation,  and  the  payment 
of  a  sum  of  money  for  each  bushel  of  salt  produced  after  the 
quantity  shall  have  reached  a  certain  prescribed  limit.  When  a 
bounty  is  earned,  it  becomes*  a  vested  right,  and  we  fully  agree  with 
the  former  decision  of  this  court  in  People  v.  Board  of  State  Andit^ 
ors,  9  Mich.  327,  that  the  party  earning  it  cannot  then  be  deprived 
of  the  right     But  when  is  a  bounty  earned?  Not,  certainly,  as 
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soon  as  the  party  has  made  his  arrangements  for  earning  it  Ue 
may  have  abiClidoned  some  other  business  with  that  object  in  view ; 
he  may  have  made  large  investments  in  pi'eparation  for  accepliug 
the  condition  of  the  proffered  bounty;  the  changes  he  makes  in  his 
affairs,  in  reliance  upon  the  promise  of  the  state,  may  be  so  great 
as  to  eipose  him  to  ruin  if  the  offer  be  withdrawn,  but  until  the 
condition  is  fully  performed,  no  one  will  pretend  that  the  state 
may  not  withdraw  the  offer,  and  expose  his  interests  to  these  serious 
consequences.  Whatever  there  may  be  in  his  case  to  render  the 
withdrawal  inequitable  and  unjust  may  appeal  with  moi*e  or  less 
force  to  the  legislature  against  so  harsh  a  measure,  but  the  e<]uity 
of  bis  case  will  not  constitute  a  legal  impediment  to  the  legislative 
action.  Like  all  other  citizens  who  make  their  arrangements  in 
reliance  upon  the  continued  existence  of  the  laws  as  they  are,  h« 
takes  upon  himself  the  risk  of  their  bemg  changed,  and  the  stati 
incurs  no  responsibility  in  consequence  of  the  change  proving  in- 
jurious to  his  private  interests.  Charles  River  Bridge  v.  Warren 
Bridge^  11  Pet  420;  Turnpike  Co.  v.  State,  3  Wal.  210;  Piscataqua 
Bridge  v.  New  Hampshire  Bridge^  7  N.  H.  35 ;  Goshen  v.  Richmoiidy 
4  Allen,  460 ;  Bridgewater  v.  Plyi)iouth,  97  Mass.  390. 

The  money  bounty  on  each  bushel  of  salt  above  the  required 
quantity  was  earned  when  that  bushel  was  made,  and  not  before. 
Tlie  repeal  of  the  bounty  law,  therefore,  absolves  the  state  from  all 
legal  obligation  to  pay  the  bounty  upon  any  that  shall  be  manufac- 
tured afterward.  The  fact  that  large  investments  will  thereby  be 
rendered  unproductive  cannot  preclude  the  repeal.  We  arc  not 
awiire  that  this  position  has  ever  been  disputed,  though  the  money 
buuiity  was  long  ago  wholly  discontinued,  and  this  corporation  has 
ever  since  been  largely  interested  to  dispute  the  right  of  the  state 
to  stop  it,  if  to  do  so  could  be  of  any  avail. 

The  bounty  that  is  to  be  given  by  way  of  exemption  from  taxa- 
tion does  not,  so  far  as  we  can  discover,  rest  upon  any  diffennil 
basis.  The  state  promises  not  to  tax ;  but  this  means  only  that  it 
will  not  tAX  so  long  as  the  promise  is  a  continuing  one,  and  the 
condition  on  which  it  is  made  is  performed.  Those  who  jmi-sue  the 
manufacture  until  the  promise  is  recalled  have  earned  the  exemp- 
tion to  that  time,  but  they  have  earned  nothing  more.  For  protec- 
tion against  loss  from  its  recall  they  must  appeal  to  the  generosity 
of  the  legislature,  and  its  sense  of  right  and  justice. 

If  this  be  not  so,  then  the  early  repeal  of  the  bounty  law  has  alone 
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-STed  the  state  from  haying  all  the  property  employed  in  one  of  its 
aiost  extenaiye  manu£Eictures  forever  exempted  from  all  the  bar- 
dens  which  every  other  business  must  bear  in  the  support  of  the 
government  and  the  preservation  of  public  order.  But  the  evil 
uii^bt  not  stop  here,  and  would  be  very  certain  not  to  do  so.  The 
pcop.3  of  this  state  at  the  present  time  are  being  pressed  with  argu- 
ments to  demonstrate  the  necessity  of  railroad  improvements,  and 
the  great  and  urgent  importance  of  individuals  and  communities 
lending  them  their  aid.  There  are  not  wanting  plausible  arguments 
in  favor  of  exempting  all  such  improvements  from  state  and  local 
taxation,  in  consideration  of  the  benefits  they  confer  upon  the  state, 
in  extending  settlement,  enhancing  the  value  of  lands,  and  increas- 
ing the  facilities  for  commerce  and  travel.  So  great  a  boon  as  a 
perpetual  exemption  from  taxation  is  one  for  which  this  interest 
might  afford  to  labor  earnestly  and  persistently,  and,  if  the  incidents 
of  an  irrepealable  contract  can  be  discovered  in  the  law  before  us, 
he  would  be  no  vain  alarmist  who  should  confidently  predict  the 
speeily  coming  of  the  time  when  millions  of  property  of  this  descrip- 
tion would  be  found  forever  exempt  from  taxation,  under  improvi- 
dent and  hasty  legislation,  passed  under  the  specious  pretense  of 
encouraging  struggUng  enterprise. 

Raikoads,  however,  are  not  the  only  investments  that  appeal  to 
the  fostering  care  of  our  citizens.  There  are  many  among  us  who 
tliink  all  that  is  necessary  to  render  the  state  wealthy  and  prosper- 
ous is  to  introduce  extensive  manufactures,  so  that  the  raw  material 
we  produce  shall  be  worked  up  at  our  doors.  There  are  others  who 
think  that  the  great  need  of  the  state  is  people  to  penetrate  its  for- 
ests and  bring  its  wild  lands  under  cultivation.  There  are  still 
others  who  believe  the  mining  interests  require  special  attention  and 
encouragement.  It  is  not  too  much  to  suppose  that  sometimes  the 
one  view  and  sometimes  the  other  will  be  paramount  in  the  legisla- 
ture, and  influence  the  levying  of  taxes.  And  if  one  class  after 
another  can  secure  a  perpetual  exemption  from  taxation,  on  the: 
pretense  of  necessary  encouragement,  in  the  periods  of  uncertain tv 
and  embarrassment,  we  might  at  length  have  the  leading  interests 
of  the  state  enjoying  the  benefits  of  protection  and  govenimentj 
while  the  other  membei'S  of  community  are  compelled  to  bear  hi 
burdens. 

Jvor  is  it  very  apparent  that  the  citizen  who  engages  in  banking 
when  the  law  imposes  a  specific  tax  on  the  capital  employed  in  *iiat 
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businoss  may  not  with  equal  reason  claim  that  the  state  contracts 
with  him  never  to  increase  that  tax.  He  makes  his  arrangements 
and  investments  in  view  of  what  the  law  then  is,  and  it  may  be 
quite  aa  inequitable,  and  quite  as  pregnant  of  injurious  consequences, 
to  increase  the  rate  of  taxation,  so  as  possibly  to  render  his  business 
unprofitable,  as  it  was  to  repeal  the  proffered  bounty  in  the  present 
case.  The  circumstances  may  appeal  to  the  justice  of  the  legisla- 
ture with  equal  force.  Church  organizations  and  literary  institutions 
and  societies,  whose  property  is  now  exempt  from  taxation,  might 
claim  perpetual  exemption  in  still  closer  analogy  to  the  present 
case ;  for  it  cannot  be  disputed  that  their  exemption  is  granted  in 
order  to  encourage  religion  and  learning,  and  has  for  its  object  the 
general  welfare,  as  much  as  the  bounty  which  was  held  out  as  an 
inducement  to  the  manufacture  of  salt  Lands  are  purchased  and 
buildings  erected  in  reliance  upon  the  exemption,  and  reasonable 
expectations  are  disappointed  when  it  is  taken  away.  There  are  all 
the  circumstances  necessary  to  constitute  a  contract  with  the  state 
in  such  a  case,  if  one  can  exist  in  the  one  before  u&  In  this  con- 
nection we  refer  to  what  it  is  said  in  Brainard  v.  Colchestery  31  Conn. 
409,  with  full  approval. 

In  questioning  the  act  of  1859,  in  order  to  determine  whether 
the  exemption  it  promises  is  perpetual  or  not,  we  must  not  forget 
that  the  promise  and  obligation,  whatever  it  is,  is  on  the  side  of  the 
state  only.  Those  who  accept  the  bounty  promise  nothing,  and 
bind  themselves  to  nothing.  However  much  it  may  be  for  the  inter- 
est of  the  state  that  they  should  continue  in  the  manufacture,  they 
are  not  obliged  to  do  so,  but  may  abandon  it  at  any  time.  Their 
acceptance,  therefore,  is  only  during  their  own  good  pleasure,  and 
while  they  shall  continue  to  find  it  for  their  interest  This  fact 
alone,  if  this  were  merely  an  ordinary  contract  between  man  and 
man,  would  go  far  to  raise  very  serious  doubts  whether  it  was 
intended  to  be  an  arrangement  more  permanent  than  at  the  will  of 
either  party,  and  whether  one  had  not  the  same  right  to  terminate 
it  at  any  time  which  was  possessed,  without  question,  by  the  other. 

Nor,  on  the  question  of  proper  construction,  must  we  fail  to 
bear  in  mind  what  the  subject  of  the  statute  was.  It  respected  the 
taxing  power  of  the  state,  and  is  claimod  to  constitute  an  agreement 
not  to  employ  it  in  a  certain  class  of  cases  for  all  future  time.  To 
use  the  words  of  Mr.  Justice  Campbell  in  Christ  Church  v.  Phila- 
delphiaj  24  How.  302,  in  speaking  of  a  law  exempting  property  from 


OCTOBER  TERM,  1869.  ^ 

Eftst  Saginaw  Manafacturing  Companj  v.  Citj  of  Saat  Baginaw. 

taxation :  It  '^  belongs  to  a  class  of  statutes  in  which  the  narrowest 
meaning  is  to  be  taken  which  will  fairly  carry  out  the  intent  of  the 
legislature.  All  laws,  all  political  institutions,  are  dispositions  for 
the  future,  and  their  professed  object  is  to  afford  a  steady  and  |)er- 
manent  security  to  the  interests  of  society."  But  they  do  not,  there- 
fore, as  he  very  clearly  points  out,  become  irrepealable  laws.  Chief 
Justice  Masshall  has  said,  in  speaking  of  the  taxing  power,  that 
as  the  whole  conmiunity  is  interested  in  retaining  it  undiminished, 
its  abandonment  ought  not  to  be  presumed  in  a  case  in  which  the 
deliberate  purpose  to  abandon  it  does  not  appear.  Providence 
Bank  y.  Billings,  4  Pet.  561.  The  supreme  court  of  Pennsylvania 
adopted  the  same  rule  of  construction  when  they  declared  that  if 
such  an  exemption  from  taxation  exists,  'Mt  must  be  the  result  of  a 
deliberate  intention  to  relinquish  this  prerogative  of  sovereignty, 
distinctly  manifested."  Boston  Bank  y.  The  Commonwealth,  10 
Penn.  SL  450.  To  the  same  effect  are  People  y.  Mayor,  etc.,  of  Ncm 
York,  32  Barb.  113 ;  Illinois  and  Mich.  Canal  y.  C,  d  R,  L  R,  Co,, 
14  ni.  321.  We  also  quote  from  the  opinion  of  Mr.  Justice  Swayxe, 
in  the  case  of  Gilman  v.  Slieloygan,  2  Black,  513.  "  The  imposition, 
modification  and  removal  of  taxes,"  he  says,  "  and  the  exemption  of 
property  from  such  burdens,  is  an  ordinary  exercise  of  the  power 
of  state  sovereignty.  There  is  no  pledge,  expressed  or  implied,  thai 
this  power  should  not  thereafter  be  exercised.  Admitting  that  the 
state  could  enter  into  such  an  engagement,  there  is  no  evidence  (in 
the  case  at  bar)  that  it  did.  This  fact  should  never  be  assumeil 
unless  the  language  used  be  too  clear  to  admit  of  doubt."  "  Too 
plain  to  be  mistaken,"  ar«  the  words  of  Chief  Justice  Tanky  in 
sjDeaking  on  the  same  subject,  in  Ohio  L,  Ins,  <&  T.  Co,  v.  DcboU, 
16  How.  435.  Such  a  rule  of  construction  is  eminently  wise  and 
reasonable,  and  if  a  different  rule  prevailed,  and  every  careless  tmd 
every  corrupt  act  of  legislation,  which  scheming  Individuals  or  pow- 
erful interests  might  secure  in  their  own  favor,  were  to  be  instanta- 
neously clothed  with  the  attributes  of  contracts  of  an  irrepealable 
character,  by  virtue  of  the  oonstitution  of  the  United  States,  and 
thus  acquire  a  force  and  permanence  which  the  parliament  of  Eng- 
land, with  all  its  boasted  omnipotence,  could  never  give  to  its  acts ; 
and  if  the  courts,  whether  it  accorded  with  their  sense  of  right  jind 
justice  or  not,  were  then  compeJled  to  encourage  such  legislation 
by  enforcing  it,  in  defiance  of  the  law-making  power  itself,  in  favor 
of  those  who  had   been  artful  enough   to  secure  it,  the  question 
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might  be  presented  iii  the  most  serious  and  forcible  aspect  to  the 
American  people,  whether  the  clause  of  their  national  constitution 
inhibiting  the  violation  of  the  obligation  of  contracts  was  not,  as 
expounded  and  enforced,  productive  of  moi-e  evil,  injustice  and  cor 
ruption,  than  could  reasonably  be  anticipated  from  leaving  the 
legislatures  of  the  states  as  much  untrameled  in  this  particular  as 
are  the  legislative  bodies  of  free  states  generally. 

We  are  aware  that  it  is  not  usually  a  logical  mode  of  argument  to 
endeavor  to  demonstrate  the  non-existence  of  a  power  by  pointing 
out  its  liabihty  to  abuse ;  but,  in  questions  relating  to  sovereign 
powers,  it  has  often  been  recognized  as  both  legitimate  and  cogent 
Chief  Justice  Marshall,  in  the  leading  case  of  McQuUoch  v.  Mary- 
hitid,  4  Wheat  316,  rested  his  argument  against  the  power  of  the 
states  to  tax  the  agencies  of  the  general  government,  to  a  consider- 
ble  extent,  upon  the  illimitable  natufe  of  this  power  where  it 
existed,  and  the  possibility  that  the  states,  if  they  could  tax  the 
agencies  of  the  general  government  at  all,  might  so  exercise  that 
authority  as  practically  to  annihilate  them,  and  thus  endanger  the 
existence  and  perpetuity  of  the  union  itself.  He  wholly  repudiated 
the  idea  that  confidence  in  the  good  faith  of  the  state  governments 
must  forbid  our  indulging  in  the  anticipation  of  such  consequences. 
Similar  considerations  have  led  the  state  courts  to  deny  to  the  gen- 
eial  government  the  power  to  tax  the  instruments  through  which 
the  state  sovereignty  is  exercised.  Warren  v.  Paul,  t%  Ind.  279 ; 
Jones  V.  Keep's  Estate,  19  Wis.  369 ;  Fifield  v.  (7to«e,  15  Mich.  605 ; 
Union  Bank  v.  Hill,  3  Coldw.  325 ;  Smith  v.  Shori,  40  Ala.  385. 
And  we  are  not  aware  that  the  proper  authorities  of  the  general 
government  have  ever  questioned  the  correctness  of  these  decisions, 
and  taken  the  necessary  steps  to  secure  their  review.  In  those  cases 
in  which  the  power  of  a  state  by  contract  to  abridge  or  restrict  any 
of  the  essential  powers  of  sovereignty  has  been  denied  or  questioned, 
stress  has  been  laid  upon  the  great  and  imminent  liability  to  abuse 
if  the  power  exists  at  all.  Brewster  v.  Hough,  10  N.  H.  143; 
Piscataqua  Bridge  v.  N,  H  Bridge,  7  id.  69 ;  Backus  v.  Lebanon^ 
11  id.  24;  Mechanics  and  Trader^  Bank  v.  DeboU,  1  Ohio  (N.  S.), 
594 ;  Tbledo  Bank  v.  Bond,  id.  622 ;  Knoup  v.  Piqua  Bank,  id.  603 ; 
M,  &  R,  Plank  Road  Co.  v.  Husted,  3  id.  578 ;  Thorpe  v.  R.  £  B. 
R  R,  Cc,  27  Vt  140 ;  Brainard  v.  Town  of  Colchester,  31  Conn.  410; 
Uott  V.  Poan.  R.  R,  Co,,  30  Penn.  St  9.  Upon  the  like  consideration! 
it  is  now  held,  that,  although  a  state  grants  a  privilege  in  exclusive 
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terms,  it  does  not  thereby  bind  its  hands  against  such  an  exercise  of 
the  right  of  eminent  domain  as  may  annihilate  the  franchise  for  the 
benetit  of  another  which  the  terms  of  the  first  would  exchide. 
H>*/  Jiiver  Bridge  Co.  t.  Dix,  IG  Vt.  440;  »'<a/ne  Cmse  in  Error,  G 
Hn«v  507;  Enfield  Toll  Bridge  Co.  v.  Hartford  and  X.  IL  11  R.  Co., 
17  Conn.  40,  454;  Mailer  of  Kerr,  42  Barb.  119.  We  refer  also  to 
the  cases  in  which  the  right  to  exercise  the  police  power  has  been 
asserted,  notwithstanding  grants  inconsistent  therewith.  Brick 
Cliurch  V.  Mayor,  etc,  of  N.  Y.,  5  Cow.  538 ;  Vanderbilt  v.  Adams,  7 
id.  349 ;  Tliorpe  w.  R.  £  B.  R.  R.  Co.,  27  Vt.  149 ;  Indianapolis,  etc., 
R.  R.  Co.  V.  Kercheval,  16  Ind.  84;  Ohio,  etc.,  R.  R.  Co,  v.  McClel- 
land, 25  DL  140;  State  v.  Noyes,  47  Me.  189;  Him  v.  State,  1  Ohio 
(N.  S.),  15;  Colder  v.  Eurby,  5  Gray,  597;  Adams  v.  Hacket,  7 
Post  294. 

It  is  said,  however,  that  the  doctrine  of  some  of  tliese  cases  la 
opposed  to  that  declared  by  the  supreme  court  of  the  United  States, 
which,  npon  all  questions  ansing  under  the  constitution  of  the 
United  States,  must  be  the  final  and  authoritative  arbiter.  Some 
of  the  cases  decided  by  that  court  are  specially  referred  to  Jis  having 
finally  and  in  the  most  conclusive  manner  settled  the  questiona 
before  us  in  the  case  at  bar.  We  have  looked  into  those  cases,  how- 
ever, without  finding  in  any  of  them  any  thing  to  weaken  the  posi- 
tions we  have  already  assumed.  It  is  not  very  clear  that  the  supreme 
court  of  the  United  States  has  ever,  at  any  time,  expressly  declared 
the  right  of  a  state  to  grant  away  the  sovereign  power  of  taxation. 
The  leading  case  of  NeiD  Jersey  v.  Wilson,  '7  Cranch,  1G4,  may  well 
be  referred  to  as  an  exercise  of  the  treaty-making  power,  and  therefore 
rests  upon  different  consideration's  from  those  which  surround  the 
ordinary  exercise  of  legislative  authority.  There  are  indeed  several 
cases  in  which  it  has  been  held  that  a  state  may  irrevocably  limit 
itself  to  a  particular  rate  of  taxation  only.  Cordon  v.  Appeal  Tax 
Court,  3  How.  133 ;  Piqtca  Bank  v.  K?ioop,  16  id.  369  ;  Ohio  L.  <&  T 
Company  v.  Debolt,  id.  416 ;  Dodge  v.  Woohey,  18  id.  331 ;  M,  d  T. 
Bank  v.  Debolt,  id.  380 ;  M.  X-  T.  Bank  v.  TJiomas,  id.  384.  It 
is  to  be  observed  of  all  these  cases,  however,  that  the  exemption 
which  the  court  sustained  did  not  rest  upon  any  mere  implication 
to  be  derived  from  an  ordinary  act  of  legislation,  but  was  express  in 
its  tenns,  and  was  embodied  in  charter  contracts  so  as  to  be  supposed 
irrevocable  nnder  the  principles  announced  in  the  Dartmouth  Col- 
lege case.   The  counsel  for  this  complainant  has  expressly  disclaimed 
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the  suggestion  that  the  act  of  1859  can  be  regarded  as  au  amend- 
ment  of  complainant's  charter,  or  that  the  rights  of  complainant 
rest  upon  any  other  or  different  basis  from  those  of  any  individual 
who  may  have  commenced  the  manufacture  of  salt  before  the  bounty 
^aw  was  amended.  There  is,  therefore,  no  question  of  the  inviola- 
bility of  charter  contracts  before  us.  Moreover,  in  considering  the 
bank-tax  cases  above  referred  to,  it  must  be  borne  in  mind  that  the 
stipulations  there  involved  were  not  for  complete  exemption  from 
taxation,  but  for  restriction  to  a  particular  mode  and  rate  only.  It 
is  easy  to  perceive  that  there  may  be  a  difference  in  principle  between 
a  complete  exemption  from  a  necessary  burden  of  government,  and 
an  agreement  that  the  burden  shall  be  laid  and  borne  in  a  particular 
manner  only.  Mr.  Justice  MoLean  has  hinted  at  this  distinction  in 
Piqua  Bank  v.  Knoop,  16  How.  389.  Referring  to  the  argument 
that  the  state  cannot  barter  away  any  part  of  its  sovereignty,  he 
says :  "  No  one  ever  contended  that  it  could.  A  state,  in  granting 
privileges  to  a  bank,  with  a  view  of  affording  a  sound  currency,  or 
of  advancing  any  policy  connected  with  the  public  interest,  exerciser 
its  sovereignty,  and  for  a  public  purpose,  of  which  it  is  the  exclusive 
judge.  Under  such  circumstances  a  contract  made  for  a  specific 
tax,  as  in  the  case  before  us,  is  binding.  This  tax  continues,  although 
%11  other  banks  should  be  exempted  from  taxation.  Having  the 
power  to  make  the  contract,  and  rights  becoming  vested  under  it,  it 
can  no  more  be  disregarded  nor  set  aside  by  a  subsequent  legislature 
than  a  grant  for  land.  This  act,  so  far  from  parting  with  any  por- 
tion of  sovereignty,  is  an  exercise  of  it  Can  any  one  deny  this 
power  to  the  legislature  ?  Has  it  not  a  right  to  select  the  objects 
of  taxation,  and  determine  the  amount  ?  To  deny  either  of  these  is 
to  take  away  state  sovereignty." 

It  might  not  he  improper  to  refer  to  still  more  significant  remarks 
by  the  dissenting  judges  in  the  case  last  referred  to,  but  that  we 
desire  to  preclude  the  possibility  of  our  opinion  being  thought  to- 
imply  the  impugning  in  any  degree  the  correctness  of  the  views  of 
the  majority  of  the  court  in  the  bank-tax  cases  in  16th  and  18th 
HoNvard.  The  case  before  us  does  not  bring  them  into  controversy^ 
and  if  it  did,  we  should  of  course  accept  them  as  conclusive.  The 
present  case  stands  upon  a  different  footing  altogether.  There  is  no 
charter  contract  involved  here,  and  no  stipulation  by  way  of  com- 
mutation for  a  tax.  The  case,  nakedly  stated,  is  one  where  an 
offered  bounty  is  sought  to  be  raised  by  the  force  of  mere  implica 


OCTOBEB  TEEM,  1869.  93 


East  Saginaw  Manufactoiing  Company  v.  City  of  East  Saginaw. 


tions  to  the  dignity  of  an  irrevocable  contract  When  the  courts  are 
asked  to  enforce  the  offer  as  a  contract,  they  are  asked  to  give  to  the 
legislative  act  a  meaning  and  a  purpose  which  was  never  within  the 
contemplation  of  the  men  who  passed  it.  We  cannot  make  contracts 
for  persons  or  for  states  who  never  contemplated  them  themselves. 
If  a  state  legislature  possesses  the  power  to  implant  the  seeds  of 
dissolution  in  the  body  pohtic,  by  granting  away  the  right  of  taxa- 
tion by  way  of  bounties,  we  are  not  to  be  astute  in  discovering  an 
intent  to  do  so  in  the  general  language  employed  in  what  appears  to 
be  an  ordinary  act  of  legislation.  On  this  subject  we  refer  further 
to  Herrick  v.  Randolph^  13  Vt  531;  Comiiionwealth  v.  Bird^  12 
Mass.  443,  and  Dale  v.  The  Gover7ior,  3  Stew.  387,  in  all  of  which 
an  exemption  from  a  public  burden,  in  general  terms  like  the  present, 
was  held  not  to  be  perpetual,  but  during  the  pleasure  of  the  legisla- 
ture only.  We  also  refer  to  what  is  said  in  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet  544. 

It  may  be  proper  in  this  connection  to  notice  one  other  case  which 
is  pressed  upon  us  as  analogous  to  the  present  In  McOee  v.  MathiSy 
4  W^al.  143,  it  api)eared  that  swamp  lands  had  been  granted  by  the 
United  States  to  the  state  of  Arkansas,  the  proceeds  of  which,  by 
the  terms  of  the  grant,  were  to  be  applied  to  the  drainage  of  the 
lands.  The  state,  in  order  to  promote  their  drainage  and  sale,  passed 
an  act,  by  way  of  encouraging  purchasers,  that  the  lands  should  be 
exempt  from  taxation  for  the  term  of  ten  years,  and  issued  transfer- 
able scrip  receivable  in  payment  for  them.  A  repeal  of  the  act,  so 
as  to  affect  either  the  land  sold  or  the  scrip  previously  issued,  was 
held  unconstitutionaL  We  do  not  doubt,  in  the  least,  the  correct- 
ness of  this  decision.  The  legislative  act  was  a  step  in  performance 
of  the  condition  attached  to  the  congi'essional  grant,  and  the  lands 
had  never  become  a  part  of  the  taxable  property  of  the  state  except 
subject  to  the  j»ei'formance  of  the  condition.  To  hold  that  the  state 
could  take  the  lands,  sell  them  as  a  means  of  performing  the  condi- 
tion, and  then  claim  an  indefeasible  right  to  tax  them  under  such 
circumstances  as  would  amount  to  a  repudiation  of  the  condition, 
would  be  to  take  broader  positions  than  any  which  have  been 
advanced  in  any  of  the  cases  we  have  cited.  We  discover  no  analogy 
between  that  case  and  the  one  before  us. 

We  do  not  deem  it  necessary  for  us  to  go  beyond  the  decisions  of 
llie  supreme  court  of  the  United  States  to  find  authority  for  sus- 
taining this  tax.    The  case  of  Christ  Church  v.  PhiladelpJiin,  24 
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How.  300,  is,  in  our  opinion,  entirely  analogous  in  its  legal  bearings 
to  the  present  case.  It  there  appeared  that  the  legislature  of  Penn- 
sylvania, in  1833,  had  provided  by  special  act  that  "The  real 
projx^rty,  including  ground  rents,  now  belonging  and  payable  to 
Christ  church  hospital  in  the  city  of  Philadelphia,  so  long  as  the 
same  shall  continue  to  belong  to  the  said  hospital,  shall  be  and 
remain  free  from  taxes."  The  inducement  to  this  legislation  was 
stated  in  the  same  act  to  be,  the  corporation  "  having  for  many  yeara 
afforded  an  asylum  to  numerous  poor  and  distressed  widows,  who 
would  probably  else  have  become  a  public  charge ;"  and  it  being 
represented  that  "  in  consequence  of  the  decay  of  the  buildings  of 
the  hospital  estate  and  the  increasing  burden  of  taxes,  its  means  are 
curtailed  and  its  usefulness  limited."  Notwithstanding  the  woixls 
of  perpetuity  employed  in  the  act,  the  legislature,  some  eighteen 
years  afterward,  took  away  the  exemption  as  to  some  portion  of  the 
property,  and  were  sustained  by  the  supreme  court  of  the  state  in 
BO  doing.  On  error  to  the  supreme  court  of  the  United  States,  the 
judgment  was  affirmed.  Mr.  Justice  Campbell,  delivering  the 
opinion  of  the  court,  says:  ''The  inducements  that  moved  the 
legislature  to  concede  the  favor  contained  in  the  act  of  1833  are 
special,  and  were  probably  temporary  in  their  operation.  The  use 
fulness  of  the  corporation  had  been  curtailed  in  consequence  of  the 
decay  of  their  buildings  and  the  burden  of  taxes.  It  may  be  sup- 
posed that  in  eighteen  years  the  buildings  would  be  renovated,  and 
that  the  corporation  would  be  able  afterward  to  sustain  some  share 
of  the  taxation  of  the  state.  The  act  of  1851  embodies  the  sense 
of  the  legislature  to  that  effect.  It  is  in  the  nature  of  such  a  privi- 
lege as  the  act  of  1833  confers,  that  it  exists  from  bene  placitum, 
and  may  be  revoked  at  the  pleasure  of  the  sovereign." 

Now,  although  in  that  case  the  purpose  of  the  act  was  not  dis- 
tinctly declared  to  be  to  induce  the  corporation  to  expend  moneys 
m  the  way  of  improvements,  yet  it  is  evident  that  such  expenditure 
was  not  only  within  the  contemplation  of  the  legislature,  but  it  was 
also  expected  that  the  public  would  in  the  future  receive  a  benefit 
from  the  improvements,  as  it  had  already  from  the  buildings  which 
had  gone  to  decay.  The  purpose  of  the  act  was,  therefore,  to 
encourage  an  expenditure  for  a  public  purpose,  which  is  all  that  can 
be  urged  in  favor  of  the  inviolability  of  the  act  now  in  question. 
We  say  here,  in  the  language  of  Mr.  Justice  Campbell,  above 
quoted,  that  the  inducements  to  the  act  of  1859  were  special  and 
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temporary  in  their  operation ;  and  it  may  well  be  supposed  that  at 
the  expiration  of  the  time  limited  by  the  act  of  18G1,  the  persons 
engaged  in  the  manufacture  of  salt  would  have  surmounted  the 
difficulties  attending  the  establishment  of  a  new  business,  and 
be3ome  able  to  sustain  some  shai-e  cf  the  taxation  of  the  state. 
The  act  of  1861  embodies  the  sense  of  the  legislature  to  this  effect 

This  review  leads  us  irresistibly  to  the  conclusion  that  there  is 
nothing  in  principle  and  nothing  in  the  adjudged  cases  which 
requires  us  to  hold  that  the  act  of  1859  constituted  a  contract 
between  the  state  and  those  who,  before  its  amendment,  accepted 
the  bounty  it  offered.  We  are  also  satisfied,  that  to  form  such  a 
contract  was  never  the  legislative  intention.  And  upon  fomial 
grounds,  also,  we  think  the  complainant  must  fail,  because  the  bill 
does  not  affirmatively  show  that  the  property  upon  which  the  taj 
was  levied  belonged  to  complainant,  and  was  employed  in  the  manu> 
facture  of  salt  before  the  promise  of  bounty  was  recalled.  It  is 
consistent  with  all  its  allegations  that  the  corporation  may  have 
become  the  owner  of  this  property,  not  only  after  the  act  of  1861 
was  passed,  but  after  the  five  years  specified  in  that  act  had  expired. 
And  if  such  were  the  case,  it  would  be  idle  to  pretend  that  thi 
investment  was  made  in  reliance  upon  the  act  of  1859. 

The  decree  of  the  court  of  chancery^  we  think,  was  erroneous, 

and  must  be  reversed,  and  the  bill  dismissed,  with  costs  of  both 

courts.* 

Reversed, 


Williams  v.  The  Albaky  City  Ixsurancb  Compaky. 

(IB  Mloh.  461.) 

Fire  Inntrance  —  CandUum  in  Policy  —  Non-Payment  of  premium  note 

A  policy,  the  premium  for  which  had  been  paid  by  note,  contained  a  provisioD 
that  in  case  the  note  should  not  be  paid  at  maturity,  the  full  amount  of  the 
premium  should  be  considered  as  earned,  and  the  policy  become  void 
while  said  past  due  notes  remained  over-due  and  unpaid ;  a  loss  occurred 
after  the  maturity  of  the  note  and  before  it  was  paid.  Held,  that  the 
oompany  was  not  liable  for  any  loss^  which  occurred  during  the  continu 
auce  of  the  default,  but  that,  on  the  subsequent  payment  of  the  note,  the 
policy  revived  and  was  in  force  from  the  date  of  such  payment. 

^See  the  very  nble  and  elaborate  opinion  of  Judge  Portbr,  in  People  v.  Roper, » 
K.  Y.  629. 
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AcTEiON  of  assumpsit  on  a  policy  of  insurance. 

Alfred  Russell,  for  plaintiff 

Newberry,  Pond  S  Brown,  for  defendant 

Chbi&illnoy,  J.  Tins  is  a  case  made  after  judgment  in  fayoi 
of  the  defendant,  in  the  circuit  court,  for  the  county  of  Wayne. 

The  action  was  assumpsit  upon  a  policy  of  insurance  upon  the 
schooner  Stanley  L.  Noble,  dated  April  27,  1868,  insuring  the 
vessel  from  that  date  until  the  30th  day  of  November  in  the 
same  year ;  the  declaration  alleging  a  total  loss  within  that  period. 

The  premium  was  not  paid  in  cash,  but  an  indorsed  note  was 
given  for  it  at  six  months. 

The  policy  contained  an  express  stipulation  that  "  in  case  the 
notes  or  obligations  given  for  the  premium,  or  any  part  thereof,  be 
not  paid  at  maturity,  the  full  amount  of  premium  shall  be  con- 
sidered as  earned,  and  this  policy  becomes  void,  while  said  past  due 
notes  or  obligations,  or  any  part  thereof,  remain  overdue  and 
unpaid,''  and  a  memorandum  to  the  same  effect  was  contained  on 
the  face,  but  at  the  foot  of,  the  note. 

The  note  given  was  not  paid  at  maturity,  and  was  duly  protested 
for  non-payment,  so  that  the  indorsers,  who  are  shown  to  have  been 
good,  were  legally  bound  to  pay  the  note. 

On  the  12th  day  of  November,  after  the  note  had  become  due 
and  while  it  remained  over-due  and  unpaid,  the  vessel  was  totally 
lost,  the  loss  exceeding  the  amount  insured,  and  the  plaintiff's 
interest  being  undisputed. 

On  the  19th  day  of  November — after  the  loss  and  after  the 
defendants'  agent  had  notice  of  it  through  the  newspapers — the 
indorsers  paid  the  note  with  interest  and  expenses  to  said  agent, 
who  received  it  and  delivered  up  the  note  to  the  indorsers.  The 
agent  transmitted  the  money  to  the  defendants  who  received  and 
kept  it. 

The  defendants  refused  to  pay  the  loss,  and  in  this  suit  defend,  on 
the  ground  that,  by  the  express  provision  of  the  policy,  they  were 
exempt  from  liability  for  any  loss  occurring  while  said  note  was 
overdue  and  unpaid. 

Upon  this  statement  of  facts,  three  questions  arise :  1st  What  is 
the  true  interpretation  of  this  pro\a8ion.of  the  policy?  2d.  When 
properly  interpreted,  is  it  valid  in  law  ?  and,  if  so,  3d.  What  was 
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the  effect  of  the  defendants'  receiving  payment  of  the  note,  after 
default  and  after  the  loss  ? 

First.  As  to  the  interpretation :  "Was  it  the  intention  that  the 
policy  should  become  utterly  and  finally  extinguished  on  failure  to 
pay  the  note  at  maturity  ?  If  the  provision  had  stopped  with  the 
clause  "  and  this  pohcy  becomes  void,"  such  would  have  been  the 
true  interpretation.  But  the  whole  instrument,  and  especially  the 
whole  provision  upon  the  same  identical  subject,  must  be  construed 
together  to  ascertain  the  intent ;  and  the  clause  last  cited  is  but  a 
part  of  one  entire  provision,  but  one  branch  or  member  of  the  same 
compound  sentence,  and  is  immediately  followed  by  the  qualifying 
clause,  showing  just  how  long  the  policy  is  to  be  void  by  reason  of 
the  default ;  "  while  said  past  due  notes  or  obligations  or  any  part 
thereof  shall  remain  overdue  a/id  U7ipaid"  This  shows  just  as 
clearly  the  intent  to  limit  the  period  during  which  the  policy  shall 
be  void  as  the  previous  words  do  to  make  it  void  at  all  or  for  any 
period  or  purpose.  In  other  words,  it  shows  that,  notwithstanding 
the  use  of  the  term  "  void,"  the  intention  clearly  was  only  to  sus- 
pend its  operation  as  a  policy  while  the  note  or  obligation  should 
remain  overdue  and  unpaid,  and  that  upon  payment,  after  default, 
the  policy  should  again  take  effect  from  the  time  of  the  pajrmeut 
and  continue  for  the  remainder  of  the  period  originally  fixed ;  and 
that,  by  reason  of  such  default,  it  should  only  become  wholly  void, 
or  cease  to  be  capable  of  revival  as  a  policy,  in  case  that  default 
should  continue  to  the  end  of  the  period  first  fixed  for  the  insur- 
ance. The  provision,  therefore,  is  but  a  stipulation,  in  another 
form  of  words,  that  the  company  shall  not  be  liable  for  any  loss 
which  may  occur  during  the  continuance  of  the  default. 

In  connection  with  this  and  as  a  necessary  part  of  the  provision, 
without  which  it  could  not  have  full  effect,  it  was  also  stipulated 
that,  in  case  of  such  default,  the  full  amount  of  premium  should  be 
considered  as  earned.  But  this,  it  is  quite  evident,  does  not  mean 
that  the  premium  should,  in  all  cases,  be  considered  as  fully  earned 
at  the  date  of  the  default,  but  was  intended  to  have  this  full  effect. 
only  in  case  the  policy  should  not  be  restored,  and  the  risk  revived 
for  the  future  by  payment  after  default,  and  within  the  period  origi- 
nally fixed. 

And  when  the  policy  should  be  thus  restored  and  the  risk  revived, 

tne  premium  would  cover  this  latter  period  of  risk  also ;  and  this 

period  would  constitute  a  part  of  the  time  durins:  which  the  pre- 
^  Vol.  IL-13  ^  ^ 
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iiiiiim  was  being  earned.  The  premium  was,  I  think,  evidentljF 
intended  to  be  earned  by  the  risk,  and  the  period  within  which  it 
should  be  earned  was  intended  to  be  exactly  commensui*ate  with 
the  period  or  periods  during  which  the  risk  should  be  covered  by 
the  policy.  This  renders  the  whole  provision  on  the  subject  cf 
default  and  its  consequences  sensible  and  harmonious.  Any  other 
construction  would  be  repugnant  to  that  poi*tion  of  tbe  provision 
limiting  the  time  within  which  the  policy  should  be  void,  of  which 
it  forms  an  essential  part 

Such  being  the  true  interpretation  of  this  provision  of  the  con- 
tract, the  next  question  is  upon  its  validity.  And  I  confess  my 
entire  inability  to  discover  any  ground  upon  which  its  validity  can 
be  questioned.  It  was  certainly  competent  for  the  parties  to  make 
their  own  contract,  and  to  fix  for  themselves  all  its  terms  and  con- 
ditions, unless  there  was  something  illegal  or  opposed  to  public 
policy  either  in  the  consideration  or  in  what  was  agreed  to  be  done. 
Where  is  the  law,  and  what  is  the  principle  of  public  policy,  which 
this  provision  tends  in  any  way  to  violate  or  impair  ?  I  am  aware 
of  none. 

The  competency  of  the  parties  to  have  agreed  upon  a  higher  rate 
of  premium,  or  for  the  same  amount  of  premium  for  a  shorter  period 
of  time,  cannot  be  doubted.  And  upon  the  same  jrinciple  it  must 
have  been  equally  competent  to  agree  that  the  period  of  time  to  be 
covered  by  the  insurance,  and  for  which  the  stipulated  amount  of 
premium  should  be  paid,  might  be  made  shorter  upon  any  contin- 
gency the  parties  saw  fit  to  agree  upon,  without  altering  the  amount 
of  the  premium,  especially  upon  any  contingency  which  the  insured 
had  it  in  their  own  power  to  prevent,  and  which  it  was  their  moral 
and  legal  duty  to  prevent.  If,  therefore,  the  provision  had  been  that 
in  case  of  default  in  payment  of  the  premium  at  the  end  of  the  six 
months  the  policy  should  from  that  moment  become  utterly  extin- 
guished, or,  what  is  the  same  thing,  that  the  period  of  the  risk 
should  absolutely  end  then,  and  yet  the  whole  amount  of  premiuin 
should  be  paid,  I  am  inclined  to  think  the  provision  would  have 
been  entirely  valid.  But  here  the  provision  is  not  that  the  period 
of  insurance  shall  finally  terminate  on  the  default;  but  that  tin* 
default  shall  only  suspend  the  policy  and  the  risk  during  the  con- 
tinuance  of  the  default,  and  that  upon  paymeut  after  default,  ;ind 
within  the  period  for  insurance  originally  contemplated,  tlie  pi>]iey 
bnd  the  risk  should  revive,  and  the  period  of  the  insurance  again 
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proceed  for  the  balance  of  the  time  remaining  after  such  payment 
And^  80  far  from  seeing  any  reason  to  doubt  the  validity  of  the  pro- 
vision, I  am  unable  to  see  any  thing  unfair  or  unreasonable  in  it 
It  seems  to  me  no  more  than  fair  and  reciprocal,  that,  while  the 
insured  continues  in  his  violation  of  the  contract  to  pay,  Ihd 
insurer  should  not  be  bound  by  his,  to  sustain  the  risk,  when 
the  parties  have  so  deliberately  agreed,  and  when  the  insured  has  it 
in  his  power  at  any  moment,  by  simply  performing  his  own  duty,  to 
make  the  insurer  resume  the  risk  for  the  future ;  and  when  it  must 
be  presumed  that  the  amount  of  premium  was  fixed  with  reference 
to  these  provisions.  If  the  contingency  provided  for,  which  should 
operate  as  a  suspension  of  the  risk,  was  one  over  which  the  insured 
had  no  control,  there  might  be  more  reason  to  say  the  insurer 
should  return  the  amount  of  the  premium  applicable  to  the  period 
of  suspension.  But  any  claim  for  the  return  of  this  portion  of  the 
premium,  applicable  to  the  period  of  suspension,  must  rest  upon 
the  default  of  the  insured ;  their  violation  of  their  clear  legal  duty. 
Could  they  sustain  such  a  claim  upon  such  a  ground  ? 

Perhaps  the  nature  of  the  provision  and  of  the  principle  involved 
may  be  more  easily  understood  by  iUustration.  A.,  the  owner  of 
a  vessel,  applies  to  B.,  an  insurer,  for  insurance  upon  his  vessel  for 
seven  months.  He  is  not  prepared  to  pay  the  premium  in  cash,  but 
offers  to  give  his  note,  with  an  indorser,  at  six  months.  B.  replies, 
^'  I  would  be  willing  to  insure  your  vessel  for  the  seven  months,  at 
nine  per  cent,  and  give  six  months  credit  for  the  premium,  if  I 
could  rely  with  entire  certainty  upon  the  payment  of  the  proposed 
note  at  maturity.  But  experience  has  shown  that  notes,  even  of 
responsible  parties,  are  not  always  paid  at  maturity,  and  much 
embarrassment  often  arises  from  the  delay.  I  must  rely  upon  my 
premiums  to  pay  my  losses ;  and  it  is  very  essential  that  I  should 
be  able  to  caljulace  with  some  certainty  the  amount  I  can  rely  upon 
at  any  particular  time.  The  contract  of  insurance  is  one  which 
relates  to,  and  is  based  upon,  a  calculation  of  risks ;  and  when  I 
give  credit  for  the  premium,  I  must  not  only  calculate  the  hazards 
of  the  property  insured,  but  the  risk  of  the  non-payment  of  the 
premium,  not  only  of  its  final  payment,  but  of  its  prompt  payment 
at  the  time  agreed  upon,  and  of  the  embarrassment  which  may  whe 
from  delay.  I  would  not  take  the  note  you  propose  at  all  if  I  did 
uot  believe  it  would  be  promptly  paid.     But  it  may  not  be.    I  will 
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take  your  indorsed  note  for  the  nine  per  cent  premium,  and  insure 
your  vessel  for  six  months ;  that  is,  till  the  maturity  of  the  note ; 
and,  if  promptly  paid,  the  period  of  insurance  shall  be  seven 
months ;  in  other  words,  I  will  insure  the  vessel  for  six  months  at 
my  own  risk  of  being  able  to  obtain  payment  upon  the  note,  with 
the  option  on  your  part  of  having  the  period  of  insurance  extended 
for  another  month,  that  option  to  be  manifested  by  prompt  pay- 
ment of  the  note  at  maturity."  To  this  A.  replies :  "  I  intend  to 
pay  my  note  when  due.  It  is  possible  I  may  fail  to  meet  it  exactly 
at  the  day ;  but  if  you  will  allow  me,  in  case  I  should  fail  at  the 
day,  to  pay  as  soon  as  I  may  choose,  and  thereby  to  restore  the 
insurance  after  such  payment,  for  the  balance  of  the  period  then 
remaining,  thus  only  suspending  the  policy  and  throwing  on  me 
the  risk  only  of  such  losses  as  may  occur  during  my  default,  this 
will  be  more  reasonable,  and  will  leave  it  in  my  own  power  and 
make  it  my  interest  to  increase  the  period  of  insurance,  and  thus 
m  effect,  make  the  rate  less.  I  will,  therefore,  consent  to  your 
proposition,  thus  modified."  B.  thereupon  accepts  the  modification, 
and  the  policy  is  drawn  and  issued  with  the  proposition  thus  modi- 
fied inserted  as  a  part  of  its  terms,  and  the  note  given  and  received 
accordingly. 

This  supposed  contract  is  identical  in  principle  with  that  before 
us.  And  unless  insurers,  because  they  are  in  that  business,  are 
under  some  legal  obligation  to  insure  upon  terms  which  may  be 
desired  by  others,  though  not  satisfactory  to  themselves,  I  can  see 
nothing  unfair  or  unreasonable  in  such  a  contract,  nor  any  reason 
why  it  should  be  forbidden  by  the  law.  And  I  am  aware  of  no  law 
or  any  principle  of  public  policy  which  it  tends  to  violate.  Con- 
tracts, identical  in  principle  with  that  before  us,  have  been  treated  as 
valid  by  the  highest  court  in  the  state  of  New  York,  and  I  think 
them  unobjectionable.  See  Wall  v.  Lis.  Co.,  36  N.  Y.  157;  and 
Reed  v.  Ins.  Co.,  not  yet  reported,  but  a  copy  of  which  was  read 
upon  the  argument. 

If  I  am  right  in  the  views  I  have  already  taken  of  the  nature  and 
validity  of  the  contract,  the  acceptance  of  payment  of  the  note  in 
no  way  affects  the  right  of  the  parties  in  this  suit.  It  was  no 
waiver  of  any  of  the  rights  of  the  defendants,  as  they  were  entitled 
to  its  full  payment  in  any  event  and  in  any  aspect  of  the  case. 

As  this  disposes  of  the  case  and  shows  that  the  plaintiffs  were 
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not  entitled  to  recover,  upon  the  facts  stated,  it  becomes  unnecessary 

to  consider  the  other  points  discussed  upon  the  argument. 

The  judgment  of  the  circuit  court  in  fJAYor  of  the  defendant 

must  be  affirmed*  with  costs. 

Judgmeiit  affirmed. 
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Du  Laurans  v.  The  First  Division  of  the  St.  Paul  and 
PacipkJ  Railroad  Company,  appellant 

(15  Minn.  4»^ 
Railroad  Company  —  R^f?it  to  demand  extra  fare  when  paid  in  cart. 

By  the  regulations  of  defendant8»  a  railroad  company,  pereons  taking 
paAuage  in  their  cars,  at  a  place  where  a  ticket  office  was  established,  with- 
out having  first  procured  a  ticket,  were  charged  ten  cents  in  addition  to  the 
regular  fare.  The  plaintiff,  finding  the  ticket  office  closed,  entered  the  can 
without  a  ticket,  intending  to  go  to  M. ;  made  known  to  the  conductor  his 
destination,  and  gave  him  fifty  cents,  which  was  the  regular  fare ;  the  con- 
ductor demanded  the  additional  ten  cents,  which  was  refused,  and  the 
plaintiff  was  expelled  at  J.,  the  car  fare  to  which  was  fifty  cents.  Held^ 
in  an  action  for  damages,  1,  that  the  conductor,  having  accepted  and  retained 
the  fifty  cents,  could  not  afterward  eject  the  plain tifi*;  2,  that  evidence  was 
inadmissible  to  show  the  car  fare  to  J. ;  and,  3,  that  the  company,  in  order 
to  enforce  said  regulations,  were  bound  to  keep  their  ticket  office  open  a 
reasonable  time  in  advance  of  the  departure  of  train,  to  enable  passengers 
to  procure  their  tickets. 

This  was  an  action  to  recover  damages  for  the  expulsion  of  plain- 
tiff from  defendants'  cars  at  Lake  Jolianna  crossing,  between  2St. 
Paul  and  Minneapolis.  By  the  regulation  of  the  company  persona 
entering  the  cars  without  first  having  procui'ed  tickets  at  the  office 
were  charged  ten  cents  in  addition  to  the  regular  fare.  The  plain* 
tiff,  intending  to  go  to  Minneapolis,  went  to  defendants'  office  at  St« 
Paul,  just  before  the  starting  of  the  train,  and  finding  it  closGd, 
entered  the  car  without  a  ticket.  When  the  conductor  came  to  col- 
Kct  tickets,  phiintiff  informed  him  of  his  destination  and  tendered  aim 
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fifty  cents,  the  regular  ticket  fare,  which  was  received  and  retained. 
The  conductor  afterward  demanded  the  extra  ten  cents,  and,  on  his 
refusal  to  pay  it,  ejected  the  plaintiff  at  Lake  Johanna  croseing, 
the  next  station.  On  the  trial  the  jury  found  a  yerdict  for  plaintiff 
for  $500.  The  defendant  moved  for  a  new  trial,  which  was  denied, 
and  this  appeal  brought 

H.  R,  BigehWy  for  appellant. 

Oeo.  L.  Otis,  for  respondent. 

McMillan,  J.  This  action  is  brought  by  the  plaintiff  against 
the  defendant  to  recoyer  damages  on  account  of  the  expulsion  of 
the  plaintiff,  while  a  passenger,  from  the  cars  of  the  defendant 

All  the  questions,  except  one,  arise  upon  the  charge  of  the  court, 
and  all  are  presented  by  the  parties  and  considered  in  connection 
with  the  charge.  The  court  charged  the  jury  as  follows:  "If  the 
jury  shall  find  from  the  evidence  that  the  plaintiff  made  known  to 
the  conductor  that  he  was  going  to  Minneapolis,  and  in  good  faith 
tendered  to  him  fifty  cents  as  the  full  fare  to  that  point,  and  it  wa^ 
tn  fact  the  full  fare  when  paid  in  advance  at  the  ticket  office  of  the 
defendant,  the  conductor  had  no  right  to  take  the  money  except  loi 
the  specific  purpose  tendered,  to  wit:  as  a  full  payment  of  such 
fare ;  and  after  taking  and  retaining  the  money  so  tendered,  he  had 
no  right  to  eject  the  plaintiff  from  the  car;  and  in  such  case  the 
ejectment  was  wrongful,  and  the  plaintiff  would  be  entitled  tc 
recover." 

Also,  that  ^^  It  was  the  duty  of  the  conductor,  if  he  intended  to 
insist  upon  the  payment  by  the  plaintiff  of  the  regular  train  fare, 
to  return  the  money  which  the  plaintiff  paid  him ;  and  that  he  had 
no  right  to  put  the  plaintiff  off  the  train  without  first  returning 
such  money,  if  it  was  tendered  by  the  plaintiff  as  the  fare  from 
St  Paul  to  Minneapolis.'^ 

And  the  court  refused  to  charge  (as  requested  by  the  defendant) : 
"That  if  the  plaintiff  persistently  refused  to  pay  the  established 
fare  from  St.  Paul  to  Minneapolis,  that  is  to  say,  the  sum  of  sixty 
cents,  when  paid  on  the  cars;  and  if  the  conductor,  for  that  reason, 
exi)elled  him  &om  the  cars  at  Lake  Johanna  crossing,  using  no 
minecessdry  force  for  that  purpose,  then  the  plaintiff  cannot  recover, 
but  the  verdict  must  be  for  the  defendant"    To  each  of  the  charges 
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BO  given,  and  to  such  refusal,  an  exception  was  taken  by  the  defend- 
ant. In  the  course  of  the  trial  the  defendant's  counsel  asked  the 
superintendent  of  the  railroad,  then  a  witness  on  the  stand  : 

"  What  was  the  fare  on  the  8th  of  March  last  from  St  Paul  to 
Lake  Johanna  crossing?"  Which  question  was  objected  to  by 
plaintiff's  counsel  as  immaterial.  The  counsel  for  the  defendant 
here  stated,  in  answer  to  a  question  by  the  court,  that  he  did  not 
expect  to  prove  a  contract  between  the  plaintiff  and  the  conductor 
to  go  only  to  such  crossing,  but  did  expect  to  prove  that  the  regular 
fare  in  the  cars  from  St.  Paul  to  Johanna  crossing  was  fifby  cert  is. 
The  court  thereupon  sustained  the  plaintiff's  objection,  and  to  such 
ruling  the  defendant  by  its  counsel  duly  excepted. 

The  defendant  is  a  common  carrier  of  passengers,  and  subject  to 
the  duties  and  entitled  to  the  privileges  and  powers  incident  to  such 
employment  Com.  v.  Power  and  others,  7  Met  601. 

At  the  time  of  the  occurrence  involved  in  this  case,  it  was  the 
practice  of  the  company  to  admit  passengers  into  the  cars  without 
tickets  or  prepayment  of  fare,  and  to  collect  the  fare  after  the  stai*t- 
liig  of  the  train,  the  conductor  passing  through  the  cars  and  calling 
upon  the  passengers  for  their  tickets  or  fare. 

The  plaintiff,  therefore,  wishing  to  travel  on  the  defendant's  road, 
hac  a  right  to  enter  the  train  and  take  a  seat,  and  having  taken  a 
seat  in  the  car  with  the  intention,  in  good  faith,  of  going  from  St 
Paul  to  Minneapolis,  he  had  a  right  to  retain  his  place  so  long  as  he 
complied  with  the  reasonable  regulations  of  the  company.  In  the 
absence  of  qualifying  circumstances,  the  plaintiff,  not  having  pro- 
cured a  ticket  before  entering  the  car,  would  be  liable  to  pay  the 
rate  of  car  fare  established  by  the  company ;  otherwise  his  right  to  a 
seat  or  passage  in  the  train  would  be  determined,  and,  upon  his 
refusal  to  pay  such  fare,  the  company  would  have  a  right  to  use  such 
reasonable  force  as  would  be  necessary  to  eject  him  from  the  train. 
But  this  is  a  right  which  the  company  might  waive ;  and  the  plain- 
tiff, having  tendered  the  conductor  the  sum  of  fifty  cents,  believing 
it  to  be  the  full  fare  to  Minneapolis,  and  that  sum  being  the  actual 
fare  when  a  ticket  is  procured  at  the  office,  it  was  the  duty  of  the 
conductor,  if  he  did  not  intend  to  accept  it  as  full  fare  for  the  plain- 
tiff, to  refuse  the  tender  by  declining  to  receive  it,  or  by  immediately 
returning  it  when  advised  of  the  purpose  for  which  it  was  made; 
but  having  received  and  retained  it  with  a  knowledge  of  the  purpose 
for  which  it  was  tendered  by  the  plaintiff,  it  must  be  held  to  be  an 
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acceptance  of  the  same  as  full  payment  of  the  plaintiff's  fare  to 
Minneapolis. 

It  i&  claimed  by  the  defendant  that  "  the  plaintiff,  by  entering  the 
defendants  cars  as  a  passenger,  assumed  the  duties  of  one,  and 
became  liable  and  must  be  held  to  pay  his  fare  as  upon  an  implied 
contract,  and  as  one  of  these  duties,  for  whatever  distance  he  should 
remain  a  passenger,  according  to  the  regular  rates  of  the  company ;" 
that  the  regular  fare  from  St.  Paul  to  Lake  Johanna  crossing,  as  the 
defendant  offered  to  show,  was  fifty  cents,  and  the  plaintiff  having 
traveled  that  distance  before  the  expulsion,  was  indebted  to  the  com- 
pany that  sum  under  the  implied  contract;  the  conductor,  therefore, 
was  justified  in  retaining  the  amount  paid  by  the  plaintiff. 

In  this  case  it  distinctly  appears  that  the  plaintiff  entered  the  cars 
for  the  purpose  of  going  to  Minneapolis,  and  not  elsewhere,  and  that 
he  had  no  intention  whatever  of  leaving  the  cars  at  Lake  Johanna 
crossing,  and  did  not  do  so  until  forcibly  expelled  by  the  conductor 
from  the  train,  and  under  many  disadvantages  returned  to  St.  Paul. 
Whatever  may  be  the  law  under  a  different  state  of  facts,  where,  as 
in  this  instance,  it  appears  positively  that  the  plaintiff  did  not,  in 
fact,  intend  to  make  such  a  contract  as  the  defendant  would  imply, 
but  did  intend  one  of  an  entirely  different  character,  and  that  the 
services  performed  in  carrying  the  plaintiff  to  the  crossing  men- 
tioned were  not  only  of  no  benefit  to  the  plaintiff,  but  a  positive 
.disadvantage  and  inconvenience  to  him,  it  would  do  violence,  it 
seems  to  us,  to  every  sound  principle  of  reasoning  to  say  that,  from 
such  fact,  the  law  implies  a  contract  upon  the  part  of  the  plaintiff 
to  pay  his  fare  at  the  regularly  established  rates,  or  at  any  rate,  for 
the  distance  traveled  before  his  expulsion  from  the  car. 

We  think  the  charges  and  rulings  of  the  court  were  correct.  The 
court  further  charged  the  jury,  at  the  request  of  the  plaintiff,  that : 
"If  the  jury  shall  find  from  the  evidence  that  fifty  cents  was  the 
ordinary  fare  from  St.  Paul  to  Minneapolis,  and  the  defendant  by  its 
regulation  exacts  the  further  sum  of  ten  cents  only  in  case  of  the  omis- 
sion to  purchase  a  ticket  in  advance,  then  they  are  bound  to  keep 
their  ticket  office  open  a  reasonable  time  in  advance  of  the  depar- 
ture of  trains  to  enable  passengers  to  procure  their  tickets,  and  if 
on  the  occasion  in  question  the  ticket  office  was  not  open  for  such 
reasonable  time  as  to  enable  the  plaintiff  to  procure  his  ticket,  they 
had  no  right  to  demand  of  him  the  extra  ten  cents,  and  the  expul- 
«on  from  the  train  was  wrongful,  and  the  plaintiff  is  entitled  to 
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recover."  The  court  also  charged  as  follows :  "  What  is  such  reason- 
able tune  for  the  ticket  office  to  be  open  in  advance  of  the  departure 
of  the  train  is  a  question  of  fact  for  the  jury  under  the  instructions 
uj  the  court" 

And  the  court  refused  to  charge,  as  requested  by  the  defendiiut, 
^'  that  if  the  fare  from  St  Paul  to  Minneapolis,  as  established  by  the 
ilofeudant  at  the  time  of  plaintiff's  alleged  grievance,  was,  when 
paid  on  the  cars,  sixty  cents,  and  if  the  plaintiff  was  on  the  train 
without  a  ticket,  and  persistently  refused  to  pay  such  Care  when 
requested  so  to  do  by  the  conductor,  the  defendant  was  not  bound 
to  carry  him  to  Minneapolis,  but  had  the  right  to  remove  him  from 
the  cars,  using  no  more  force  than  was  necessary  for  that  purpose,** 
except  with  the  proviso,  "  that  plaintiff  had  reasonable  opportunity 
to  get  a  ticket ;  but  did  so  instruct  them  with  such  proviso." 

The  company  had  a  right  to  make  any  reasonable  regulation  ai 
to  the  payment  of  fare  by  passengers  upon  its  road,  and  in  the  exer- 
cise of  its  power  could  make  a  discrimination  between  fares  paid  by 
passengers  in  the  cars,  and  those  paid  at  the  ticket  office  by  pur- 
chasing tickets,  and  it  is  immaterial  whether  the  mode  of  tliis  dis- 
crimination is  by  selling  tickets  at  a  stated  discount  from  the  regular 
fare,  or,  if  tickets  are  not  procured,  by  charging  a  sum  beyond  the 
regular  fare.  But  we  think  both  reason  and  authority  sustain  the 
rule,  that,  in  order  to  justify  the  expulsion  of  a  passenger  from 
the  train  for  refusing  to  pay  the  difference  between  the  ticket  fare 
and  the  regular  car  fare,  when  a  ticket  is  not  purchased,  the  com- 
pany must  afford  passengers  reasonable  and  proper  opportunity  to 
avail  themselves  of  the  advantage,  and  to  avoid  the  disadvantage  of 
this  discrimination  in  fares  which  it  publicly  offers.  Hie  Chicago 
B,  i&  Q,  R.^,  Co.  V.  Parksy  18  111.  464;  St.  Louis  A.  £  C.  H. 
Co.  V.  Dalhy,  19  id.  3G4;  Tlie  Jeffersonville  R.  Co.  v.  Rogers,  28  Ind. 
3  ;  1  Redfield  on  Railways  (3d  ed.),  104.  The  only  case  referred  to, 
or  which  has  come  to  our  attention  holding  a  different  doctrine,  is 
that  of  Crocker  v.  The  Neio  London,  WUUmnntic  and  Palmer  Rail- 
road Cuinpamjy  24  Conn.  249.  In  that  case  it  is  held.,  among  other 
things,  that  the  regulation  making  a  discrimination  in  fares  was  a 
mere  proposal  and  could  be  withdrawn  by  the  company  at  any  time 
before  being  actually  accepted  by  a  passenger,  and  that  the  closing 
of  the  ticket  office  for  the  night  before  the  plaintiff  applied  for  a 
ticket  was  a  "withdrawal  of  the  offer  to  discriminate  in  favor  of 
those  purchasing  tickets.    The  report  of  the  case  shows,  that,  upon 
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tills  point,  the  members  of  the  court  taking  part  in  the  decision 
HtTc  equally  divided  iu  opinion,  two  judges  dissenting.  The  case 
has  i)een  considered  in  several  instances  by  other  tribunals,  and  has 
faile<l  to  command  the  approval  either  of  courts  or  corament>jvtors. 
10  III  364;  28  lud.  5;  1  Hedfield  on  Kailways,  105;  see  also  Tht 
SfiUe  V  Cliovuiy  7  lowji,  204. 

It  may  be  conceded  tliat  the  offer  to  discriminate  is,  in  the  6rst 
instance,  a  mere  proix)sal,  and  yet  as  a  common  carrier  the  right  of 
the  defendant  to  change  or  withdraw  the  proposition  may  not  be 
ouhmited.  However  that  mav  be,  the  mere  fact  of  the  ticket  office 
being  closed  does  not  create  the  presumption  in  law  or  fact  of  a 
withdniwal  of  the  offer  (28  Ind.  5) ;  and  in  the  case  at  bar  it  is  not 
pretended  that  there  was  in  fact  a  ^vithdrawal  of  the  offer,  fur  the 
endenee  sliows  that  the  regulations  existing  at  the  time  of  this 
occurrence  had  existed  for  several  years  previous.  If,  therefore,  tlie 
ticket  office  was  not  open  for  such  reasonable  time  previous  to  the 
departure  of  the  train  as  to  enable  the  plaintiff  to  procure  his  ticket, 
the  defendant  could  not  demand  of  him  more  than  the  ticket  fare^ 
and  his  ex])ulsion  from  the  train  was  wrongful.  What  is  a  reason- 
able time  for  such  purpose  must  depend  on  circumstances:  what 
would  te  a  i-easonable  time  at  a  country  station  might  not  be  suf- 
ficient in  a  large  city ;  what  would  be  reasonable  in  either  depends  on 
the  number  of  passengers  usually  entering  the  train  there,  and  other 
circumstances.  What  was  a  reasonable  time  in  this  instance,  therefore, 
was  properly  submitted  to  the  jury  under  the  instructions  of  the  court 
Cochran  v.  Toher  et  ah,  14  Minn.  391.  It  was  further  claimed  by 
the  defendant  that  there  was  no  evidence  what  was  a  reasonable  time 
for  the  office  to  be  kept  open,  or  whether  the  office  was  in  fact  open 
for  such  reasonable  time.  The  testimony  of  Mr.  Delano,  the  super- 
intendent of  the  road,  shows  that  the  general  instruction  of  tlie 
company  to  agents  on  the  road  is  to  have  ticket  offices  open  from 
ten  to  fifteen  minutes  before  starting  of  trains;  that  thc*y  have  a 
special  ticket  agent  at  St.  Paul,  and  intend  to  have  the  office  there 
open  that  much  or  more. 

The  plaintiff  testifies  that  he  went  to  the  baggage  master  and  had 
h!a  baggage  checked;  that  afterward,  aud  about  fifteen  minutes 
U  fore  the  train  started,  he  went  to  the  ticket  office  and  found  it 
rloscd;  he  then  went  and  took  his  seat  in  fhe  train. 

Mr.  Perkins,  another  passenger,  states,  that  he  bought  his  ticket 
at  the  office  about  five  minutes  before  the  train  started :  that  tlie 
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office  was  then  open.  Whether  there  was  other  testimony  or  not 
does  not  appear ;  and  while  the  testimony  before  us  is  rather  slight^ 
we  think  there  was  sufficient  to  justify  the  charge  of  the  court 

There  waa  no  error  in  the  instructions  of  the  court,  nor  in  its 
refusal  to  instruct  as  requested  by  the  defendant;  the  exceptions 
under  consideration,  therefore,  cannot  be  sustained. 

The  court,  at  the  plaintiff's  request,  charged  the  jury  that,  "in 
estimating  the  damages  which  the  plaintiff  is  entitled  to  recover, 
the  jury  may  take  into  account  not  only  the  loss  of  time,  but  pain 
of  body,  pain  of  mind,  and  injury  to  the  feelings  of  the  plaintiff. 
They  may  award  damages,  in  their  discretion,  as  a  compensation  for 
the  ill-treatment  to  which  the  plaintiff  was  subjected  in'  ejecting 
him  from  the  cars ;"  to  which  the  defendant  excepted.  The  defend- 
ant also  requested  the  court  to  charge  "  that  the  plaintiff  in  any 
event  can  recover  only  the  damages  proved,  and  as  he  has  failed  to 
prove  any  special  damages,  but  has  shown  himself  at  fault  and  in 
the  wrong  in  the  matter,  the  defendant  has  been  guilty,  at  most,  of 
only  technical  wrong,  and  the  verdict  should  be  for  only  nominal 
damages."  The  court  refused  so  to  charge,  and  the  defendant 
excepted. 

The  rule  of  damages,  as  laid  down  by  the  court  in  charging  the 
jury  as  requested  by  the  plaintiff,  embraces  only  such  as  are  in 
themselves  compensatory  damages,  and  such  as  are  alleged  in  the 
complaint,  or  implied  by  law,  and  in  this  case,  we  think,  was 
entirely  correct,  and  it  follows,  the  refusal  to  instruct,  as  requested 
by  the  defendant,  was  not  erroneous. 

In  cases  of  this  kind  the  jury  are  the  proper  judges  of  the  amount 
of  damages  to  be  allowed,  and  unless  there  is  something  in  the  case 
showing  that  the  jury  in  their  determination  were  influenced  by 
passion,  prejudice  or  some  improper  motive,  the  court  will  not  inter- 
fere. City  of  St,  Paul  v.  Kuby,  8  Minn.  171;  Chamberlain  v. 
Porter^  9  id.  269 ;  Chapman  v.  Dodd^  10  id.  350.  While  the  dam- 
ages allowed  in  this  case  are  large,  we  cannot  say  that  they  indicate 
uny  misunderstanding  of  the  rule  of  compensation  as  given  by  the 
court,  or  that  the  jury  were  influenced  by  any  improper  feeling  ox 

motive. 

Tue  order  appealed  from  is  affirmed. 

•  

NoTS.  Under  chapter  228  of  the  laws  of  1857  of  the  state  of  New  York,  which  author> 
lies  the  New  Tork  Central  Railroad  Company  to  demand  five  cents  extra  fare  from  a 
l«ssenger  who  falls  to  purchase  a  ticket,  provided  said  company  keep  Its  offioes  ope^ 
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between  certain  hours  of  the  day,  '*at  least  one  hour  prior  to  the  departuie  of  each 
possenirer  train  from  such  station/*  it  was  held,  that,  where  a  passenger  applied  at  the 
ofBce  for  a  ticket  but  failed  to  get  It  in  time  Vt  enable  him  to  izet  safely  on  the  cars, 
owing  to  the  temporac>'  absence  of  the  afrent,  the  company  cuiild  not  require  the  extra 
fare.  PnrttTY.  New  York  Central  Raflrtxul  Co.,  34  Barb.  353.  So  where  the  passenger  tools 
the  cars  at  a  station  where  the  ticket  office  was  closed,  it  being  later  than  the  company 
were  required  by  statute  to  keep  their  office  opened,  it  wa.s  held,  thuu  if  the  compau} 
demanded  and  received  the  extra  fare,  they  would  be  liable  to  the  penalty  prescribed 
for  obarging  beyond  a  certain  rate  of  fare.  ChoM  v.  yew  York  Central  RaUrtad  Co.^  M 
N.  T.  523 ;  NeOa  ▼.  New  York  Central  Raaroad  O),,  30  id.  605.  —  Rsp. 
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appellants. 

a5  Minn.  138.) 
Right  of  way  over  a  strip  of  land  described  in  a  deed  as  a  street. 

J.,  owning  lands,  on  which  was  a  strip  called  a  stroet,  but  which  was  not  laid 
out  or  dedicated  as  a  public  highway,  conveyed  the  same  to  S.,  by  a  conver- 
ance  in  which  the  said  strip  was  mentioned  as  a  boundary  and  described  as 
'  St.  Charles  street."  Subsequently  S.  conveyed  a  portion  of  such  lands  to 
the  plaintiff,  "  with  all  the  privileges  and  appurtenances  thereunto  belong- 
ing," referring  to  the  so-called  street,  in  the  deed.  The  land  so  sold  did  not 
abut  or  front  upon  such  street,  nor  was  there  a  right  of  way  by  necessity 
OTer  the  land  interiiiediate.  Held,  that  the  plaintiff  did  not  acquire  any 
right  cf  way  over  the  so-called  street. 

Where  it  does  not  appear  that  a  person  will  sustain  any  special  or  peculiar 
damage  in  consequence  of  the  obstruction  of  a  public  highway,  an  injunction 
to  restrain  such  obstructicn  will  not  be  granted  at  his  suit. 

The  facts  are  set  forth  in  the  opinion. 

Brisbin  <&  Palmer  and  H,  J.  Horn,  for  appellants. 

Oeorge  L.  Otis  and  7.  F.  D,  Heard,  for  respondents. 

Berry,  J.  This  is  an  appeal  from  an  order  overruling  a  demurrer 
to  the  complaint.  The  complaint  alleges  that  the  defendants  have 
entered  into  possession  of  a  certain  strip  of  land  situate  in  St.  Paul 
called  St.  Charles  street ;  have  excavated  and  are  now  engaged  in 
excavating  the  soil  thereof,  and  are  erecting  and  threatening  to  con- 
tinue to  erect  a  stone  building  thereupon,  which  will  occupy  tht 
northerly  one  hundred  feet  of  said  strip,  and  prevent  tr  ivel  thereon. 
The  prayer  of  the  complaint  is,  that  the  defendants  may  be  adjudged 
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to  iTstore  said  strip  of  land  to  the  condition  in  which  it  was 
before  they  intermeddled  therewith,  and  that  they  may  be  enjoined 
fi'om  pro(?eeding  with  the  excavation  and  with  the  erection  of  the 
proposed  building.  This  relief  is  asked  upon  two  grounds.  First, 
because,  as  is  alleged  in  the  complaint,  St  Charles  street  is  a  public 
street  and  highway,  which  the  plaintiff,  as  a  citizen  of  St.  Paul,  and 
ft  property  holder  therein,  is  entitled  to  use,  pass  over  and  have  kept 
open  as  a  street.  No  damage  special  and  peculiar  to  the  plaintiff  is 
ulk'ged  to  have  accrued  from  the  acts  of  the  defendants,  nor  to  be 
likely  to  accrue  from  the  future  prosecution  or  the  completion  of  the 
work  complained  of.  Xeither  does  it  appear  that  the  plaintrff  is 
the  OTVTier  of,  or  in  the  occupation  of,  any  premises  fronting  upon 
and  adjacent  to  said  so-called  St.  Charles  street,  from  which  fact, 
according  to  some  of  the  cases,  special  and  peculiar  damages  (though 
nominal  in  amount)  might  be  inferred.  Haynes  v.  Thonias,  7  lud 
38 ;  Tale  v.  Ohio  and  Mififiifiiiippi  R,  R,  Co.,  id.  483 ;  Carh'n  v.  Pauf\ 
11  Mo.  32 ;  Biiigham  v.  Doane,  9  Ohio,  165 ;  Schumieier  v.  SL  F,  and 
P,  R,  R,  Co,y  10  Minn.  105.  Upon  this  state  of  facts  the  plaintiff  does 
not  show  himself  entitled  to  the  relief  prayed  for,  so  far  as  his 
prayer  is  based  upon  the  theory  that  St.  Charles  street  is  a  public 
street  or  highway.  Where  no  peculiar  and  special  damage  is  sus- 
tained by  a  private  person  in  consequence  of  the  obstruction  of  a 
pubHc  highway,  which  obstruction  is  a  public  nuisance,  the  remedy 
is  only  by  indictment,  or  perhaps  by  suit  in  the  name  of  the  state, 
or  of  some  one  authorized  to  act  for  and  vindicate  the  rights  of  the 
public.  Stetson  v.  Faxon^  19  Pick.  154 ;  Frcside7it  and  Fellows  of 
Harvard  CoUsge  v.  Stearns^  15  Gray,  6 :  Lar^rlng  v.  Smithy  8  Cow. 
14G;  Fort  PMn  Bridge  Co.  v.  Smithy  30  N.  Y.  62;  Carpenter  v. 
Mann,  17  AYis.  155;  Washoiirnc  on  Easements,  569.  Nor  in  such 
eas^s  will  an  injunction  be  granted  at  the  suit  of  a  private  person. 
Id.  577 :  Rrainard  v.  Conn,  R.  R,Co.y  7  Cush.  506 ;  Hartshorn  v.  Sovth 
Read  In  f/,  3  Allen,  501. 

Tho  other  ground  upon  which  the  relief  prayed  for  in  the  com- 
plaint i3  asked  is,  that  plaintiff  is  entitled  to  a  private  way  over  the 
so-ciillcd  St.  Charles  street.  The  tacts  upon  which  this  claim  of  a 
private  way  is  based,  as  set  up  in  the  complaint,  are  as  follows :  On 
{h?.  13th  day  of  January,  1840,  Louis  Roberts,  being  the  owner 
'o[  certain  lots  of  land,  conveyed  a  portion  thereof  to  Uenry  Jack- 
s'mi.  The  description  and  situation  of  the  portion  so  conveyed  will 
a])]^'  ar  from  the  followjig  diagram,  which  will  be  sufficiently  accu- 
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rate  for  the  purposes  of  this  opinion.  All  the  land  exhibited  ou  tlie 
diagram,  and  lying  between  Third  and  Bench  streets,  including  the 
strip  marked  **  St  Charles  street,"  was  conveyed  to  Jackson,  except 
the  part  marked  '^  Hopkins'  lot' 


» 


N. 


Third  street. 


Mahoney'B  lot. 


100  feet  S 

Hopkins*  lot. 


CaTaller's  lot.      S 
100 


Bench  street. 


S- 


On  the  19th  day  of  January,  1849,  Jackson  conveyed  the  part 
marked  "Cavalier  lot,"  to  one  Charles  Cavalier,  and  in  the  docfl  tu 
Cavalier  the  part  so  conveyed  is  described  as  follows,  viz.  *' 'I  Ik* 
following  piece  or  parcel  of  land,  etc.,  etc.,  known  and  designalcJ  'H 
follows,  viz.:  fronting  on  St  Charles  street  fifty  feet,  and  bounded 
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on  the  north  by  the  line  of  Daniel  Hopkins,  one  hundred  feet , 
jsouth  by  the  line  of  Henry  Jackson,  one  hundred  feet,  and  west  by 
the  land  of  said  Henry  Jackson,  fifty  feet,  the  said  lot  being  fifty 
feet  in  front,  and  one  hundred  feet  in  depth/'  On  the  22d  day  ot 
Januaiy,  1849,  and  on  the  21  pt  day  of  January,  1850,  Jackson  con- 
veyed to  Franklin  Steele  all  the  land  mapped  on  the  foregoing  dia- 
gram, and  lying  on  the  east  and  west  sides  of  St  Charles  street, 
except  the  two  lots  designated  as  the  Hopkins  lot  and  Cavalier  lot 
On  the  16th  day  of  August,  1851,  Steele  conveyed  the  tract  marked 
on  the  diagram  as  the  Mahoney  lot  to  Jeremiah  Malioney,  and,  on 
the  13th  of  June,  1860,  Mahoney  conveyed  the  same  to  the  plaintiff. 
The  deeds  from  Jackson  to  Cavalier,  from  Jackson  to  Steele,  from 
Steele  to  Mahoney,  and  from  Mahoney  to  the  plaintiff,  all  refer  to 
and  mention  St  Charles  street,  either  as  a  boundary,  or  as  a 
starting  point  from  which  distances  are  reckoned ;  and  the  premises 
conveyed  by  each  of  said  deeds  ai'e  conveyed  with  all  the  privilegea 
and  appurtenances  to  the  same  belonging.  The  complaint  also 
alleges  that,  through  sundry  mesne  conveyances,  the  plaintiff  has 
become  and  is  the  owner  of  a  portion  of  the  tract  conveyed  as 
aforesaid  to  Cavalier,  and  of  a  portion  (other  than  the  Mahoney  lot) 
of  the  tract  conveyed  to  Steele  as  aforesaid,  with  all  the  privileges 
and  appurtenances  to  such  portion  belonging;  but  no  particular 
description  of  either  of  such  portions  is  given  in  the  complaint,  nor 
does  it  appear  whether  or  not  they  front  on  or  adjoin  St  Charles 
street.  The  complaint  further  alleges  that  St  Charles  street  was,  on 
the  18th  day  of  January,  1849,  and  prior  thereto,  and  ever  since  has 
been,  and  is,  a  strip  of  land  thirty-five  feet  in  width,  and  three 
hundred  and  thirty  feet  in  length,  extending  from  Third  street  to 
Bench  street,  then  and  ever  since,  and  now,  two  public  streets  in 
the  city  of  St.  Paul,  in  said  county,  and  that  said  Henry  Jackson 
was  the  owner  of  the  fee  in  said  strip  from  the  time  of  the  said  con- 
veyance to  him  by  Louis  Roberts,  tintil  the  year  1856,  and  that  said 
strip  of  land  was,  at  the  time  of  said  conveyance  and  prior  and  sub- 
sequent thereto,  and  at  the  time  of  the  conveyance  to  Cavalier, 
hereafter  referred  to,  used  and  styled  by  the  public  and  said  Jack- 
son, as  a  street,  and  that  said  Jackson  prior  to  said  purchase  by 
said  Steele,  and  at  said  purchase,  exhibited  to  said  Steele  a  plat  of 
said  block  31,  which  said  plat  exhibited  and  showed  said  strip 
of  land  to  be  a  street,  and  that  said  Steele  in  making  said  purchase 
relied  upon  the  representation  on  said  map  that  said  strip  of  land 
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was  a  street;  and  that  this  plaintiff  when  he  purchased  the  said 
parcel  of  land  from  said  Mahoney,  and  the  other  parcels  of  land  of 
which  be  claims  to  be  the  owner  as  aforesaid,  "  believed  that  said  strip 
of  land  was  a  public  street,  and  relied  on  such  belief  in  paying  to 
said  Mahoney  and  the  parties  from  whom  plaintiff  purchased  "  the 
other  parcels  "  the  purchase-money  therefon"  The  plaintiff's  claim 
of  a  private  way  is  stated  in  these  words,  viz. :  "  The  complaint  fur- 
ther shows  that  under  and  by  virtue  of  said  conveyances  the  plain- 
tiff became  seized  and  entitled  to  a  right  of  way  over  said  St. 
Charles  street,  as  an  appurtenance  and  privilege  belonging  to  said 
grants  and  that  he  is  now  so  entitled,  and  that  by  said  conveyances 
said  strip  of  land  was  a  street  as  to  this  plaintiff." 

From  the  plaintiff's  brief  we  gather  that  the  claim  to  a  private  way 
over  St.  Charles  street  is  placed  upon  two  grounds :  Mrst,  that  the 
references  in  the  deeds  from  Jackson  to  Cavalier,  and  to  Steele,  to  St. 
Charles  street  as  a  boundary,  gave  to  Cavalier  and  Steele  and  the  ir 
assigns  a  right  of  way  over  the  same  by  implication  or  estoppel,  and 
that  the  plaintiff,  who  derives  title  from  Cavalier  and  Steele  to  a 
portion  of  the  land  conveyed  to  them  by  Jackson,  takes  such  right 
of  way  as  appurtenant  thereto. 

So  far  as  this. position  is  concerned,  the  claim  to  the  right  of  wai 
rests  upon  the  fact  that  the  land  conveyed  to  Cavalier  and  Steele,  of 
which  the  plaintiff's  premises  are  parcel,  abuts  or  fronts  upon  St 
Charles  street.  And  the  general  doctrine  is,  that  under  such  a  state 
of  facts,  and  in  the  absence  of  qualifying  circumstances,  a  grantor, 
if  he  be  the  owner  of  the  so-called  street,  is  estopped,  as  against 
his  grantee,  to  deny  that  it  is  a  street,  and  a  right  of  way  over 
the  same  passes  to  his  grantee  by  implication  of  law.  O* Linda  v. 
Lothropy  21  Pick.  292.  But  this  implication  of  law  rests  upon  the 
fact  that  the  grantor  has  bounded,  abutted  or  fronted  the  premises 
conveyed  upon  the  street  It  is  also  true,  as  a  general  proposition, 
that  if  the  premises  to  which  the  right  of  way  attached  are  divided, 
the  right  of  way  passes  to  each  portion  into  whosesoever  hands  it 
may  come,  but  only  so  far  as  applicable  to  such  portion.  Hills  v, 
if/7fer,  3  Paige,  256,  257 ;  see  also  Washburne  on  Easements,  182. 
This  rule  is  stated  more  broadly  in  Wafson  v.  Bioren,  1  Serg.  & 
Rawle,  227,  and  in  Undertvood  v.  Carney,  1  Cush.  285,  cases  cited 
by  plaintiff;  but  in  both  the  right  3f  way  was  claimed  in  connection 
with  premises  abutting  upon  the  way.  Such  was  also  the  fact  in 
nitiienieier  v.  Alhro,  2  Bosw.  546,  and  18  X  Y.  48;  and  in  WhiUiey 
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V.  Lee^  1  Allen,  108.  Now  what  are  the  facts  in  the  case  at  bar?  It 
does  not  appear  that  any  portion  of  the  plaintiflf's  premises  abut  9 
upon  Si  Charles  street,  and  certainly  it  is  for  the  plaii  tiff  to  aver 
that  fact  if  his  right  depends  upon  it  It  further  appears  that  a 
portion  of  his  premises  fronts  upon  a  public  street  called  Thiixl 
street,  and  it  does  not  appear  that  every  portion  of  his  premises  is 
not  accessible  from  Third  street.  It  follows,  that  there  is  nothing  to 
show  that  he  has  any  way  of  necessity  over  those  portions  of  Uie 
land  of  Cavalier  and  Steele  not  conveyed  to  him,  for  a  way  of  neces- 
sity is  a  way  of  strict  necessity.  Washbume  on  Easements,  1G4, 
McDonald  v.  Lhulall,  3  Rawle,  492 ;  Gayetty  v.  BethunBy  14  l^fass. 
49 ;  Leo9iard  v.  Leonard,  2  Allen,  643 ;  NicJiols  v.  Ltice,  24  Pick. 
102.  How,  then,  can  it  be  said  that  the  right  of  way  over  St 
Charles  street,  which  passed  to  Cavalier  and  Steele,  is  in  any  degree 
applicable  to  the  premises  of  the  plaintiff?  The  "right  of  Cavalier 
and  Steele  arose  from  the  fact  that  the  lands  conveyed  to  them 
fronted  upon  St  Charles  street.  And  their  right  was  a  right  to 
pass  and  repass  over  the  way  to  and  from  and  over  and  upon  the 
front  of  their  lands.  And  if,  either  by  express  grant  from  Cavalier 
and  Steele,  or  by  such  a  grant  as  the  law  implies  from  the  necessity 
of  the  case,  the  plaintiff  had  acquired  the  right  to  pass  and  repass 
over  the  land  of  Cavalier  and  Steele,  not  conveyed  to  him,  in  order 
to  reach  St  Charles  street  in  going  to  and  from  his  premises,  then 
he  might  contend  with  great  force  of  argument  that  he  was  entitled 
to  a  right  of  way  over  St  Charles  street  But  upon  the  facts  stated 
in  the  complaint  it  does  not  appear  that  there  was  any  such  grant, 
either  express  or  implied,  so  that  the  plaintiff's  premises  are  cut  off 
from  St  Charles  street  by  an  intervening  tract  of  land  which 
excludes  him  from  any  beneficial  participation  in  the  right  of  way. 
In  other  words,  the  right  of  way  is  not  applicable  to  the  plaintiff's 
portion  of  the  land  conveyed  to  Cavalier  and  Steele.  The  case 
seems  to  us  to  stand  upon  the  same  footing  as  if  Jackson  had  con 
veyed  the  plaintiff's  premises  to  him  without  any  express  grant,  or 
grant  implied  from  necessity,  of  a  right  of  way  over  St  Charles 
street,  and  had  subsequently  conveyed  to  Cavalier  and  Steele  all 
that  he  did  convey  to  them,  plaintiff's  premises  excepted.  It 
would  hardly  be  contended  in  the  case  supposed  that  the  plaintiff 
would  acquire  any  private  right  of  way  in  St  Charles  street  Upon 
the  wht)le,  then,  we  are  of  opinion  that  the  plaintiff,  so  far  as  the 
oomplaiut  discloses  the  situation  of  his  premises,  did  not  acquire 
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any  right  of  way  over  St.  Charles  street,  under  the  references  to  the 
same  in  the  deeds  to  Cavalier  and  Steele,  and  the  other  conyeyanceg 
before  spoken  of. 

The  other  ground  upon  which  the  plaintiff  claims  the  right  of 
private  way  is  taken  upon  the  facts  stated  in  the  following  extract 
from  the  complaint,  viz. :  "  That  said  Jackson  prior  to  said  purchase 
by  said  Steele  and  at  said  purchase  exhibited  to  said  Steele  a  plat  of 
said  block  31,  which  said  plat  exhibited  and  showed  said  strip 
of  land  to  be  a  street,  and  that  said  Steele  in  making  said  purchase- 
relied  upon  the  representations  on  said  map  that  said  strip  of  land  was 
a  street,"  etc.  Block  31  appears  to  have  embraced  all  the  land  rep- 
resented on  the  foregoing  diagram  west  of  St  Charles  street.  We- 
do  not  perceive  that  this  ground  of  claim  is  to  be  distinguished  ir^ 
principle,  or  in  any  essential  substantial  respect,  from  the  first. 

If  the  exhibition  of  the  map  and  Steele's  reliance  upon  it  are  of 
importance,  it  is  because  such  exhibition  was  a  material  representa- 
tion, the  truth  of  which  good  faith  estops  Jackson  and  those  claim- 
ing under  him,  to  deny.  If  St  Charles  street  was  in  fact  a  public 
street,  then,  as  we  have  already  seen,  it  is  not  for  the  plaintiff,  upon 
the  facts  appearing  in  this  case,  to  complain  of  its  obstruction* 
The  plaintiff's  contention  is,  however,  that  the  effect  of  the  exhibi 
tion  of  the  map  was  to  confer  upon  Steele  and  those  claiming 
ander  him  a  private  right  of  way  over  St  Charles  street  Whether 
this  result  would  follow  from  the  simple  exhibition  of  a  plat  or  map 
to  which  no  reference  was  made  in  the  deed  of  conveyance  is  by  no 
means  altogether  clear.  See  Squire  v.  Camphdl,  1  Mylne  &  Craig, 
459,  478.  But  admitting  that  such  would  be  the  effect  of  a  simple 
exhibition  of  the  plat,  it  seems  to  us  that  the  representation  to  be 
implied  would  be  substantially  the  same  as  that  inferred  from  the 
call  of  a  deed  bounding  the  premises  conveyed  upon  a  street.  That 
is  to  say,  it  would  be  a  representation  that  the  premises  conveyed 
abutted  or  fronted  upon  a  strip  of  land  over  which  the  grantee  and 
those  claiming  under  him  would  have  a  right  of  way ;  a  right  aris- 
ing from  the  frontage,  and  in  all  respects  resembling  the  right 
which  wc  have  before  endeavored  to  define  in  considering  the  effect 
of  the  language  of  the  deeds  to  Cavalier  and  Steele. 

The  case  of  Wyman  v.  Mayor  of  Neto  york,  11  Wend.  487,  cited 
by  plaintiff  and  referred  to  in  Wilder  v.  St.  Pauly  12  Minn.  203,  is 
to  be  distinguished  from  the  case  at  bar,  because  it  wa^  a  case  in 
which  lots  were  conveyed  iccording  to  a  map,  either  by  the  express 
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terms  of  the  conveyance  or  by  an  implication  of  law  in  reference  to 
streets  in  the  city  of  New  York.  , 

It  is  also  to  be  observed  that  a  somewhat  peculiar  legal  character 
is  impressed  by  statute  upon  streets  in  a  large  portion  of  that  city. 
Matter  of  17th  ^street,  1  Wend.  270;  Matter  of  Lewis  street^  2  id. 
475. 

For  these  reasons  we  are  of  opinion  that  the  complaint  does  not 

state  facts  entitling  the  plaintiff  to  the  relief  sought,  and  the  order 

overruling  the  demurrer  is  accordingly  reversed. 

Reversed, 


Statb  ex  rel.  Atherton  v.  Sherwood. 

(15  Minn.  231.) 
Election  —  Certificate  of,  prima  facie  etidiiece  —  Matidamui. 

The  relator  received  from  the  proper  officer  a  certificate  of  his  election  to  the 
office  of  district  clerk  of  M.  county ;  lie  subsequently  took  the  oath,  gave 
and  filed  the  bond  required  by  law,  and  then  demanded  of  the  respondent— 
the  former  clerk,  whose  term  of  office  had  expired,  and  who  was  in  possea- 
gion — the  seal,  records,  books,  papers,  etc.,  belonging  to  said  office.  The 
respondent  answered  that  the  relator,  being  a  non-resident  of  the  state,  was 
ineligible  to  the  office,  and  therefore  not  legally  elected.  Heldf  that  the 
relator  was  entitled  to  a  mandamus. 

A  certificate  of  election  is  prima  facie  evidence  of  title,  and  the  court  will  not 
go  behind  it  in  proceedings  for  a  mandamus. 

The  following  decision  was  rendered  on  the  return  of  an  alterna- 
tive writ  of  mandamus.     The  facts  are  stated  in  the  opinion : 

Allis,  Gilfillan  £  Williams^  for  relator. 

Oeorge  E.  Cole,  for  respondent. 

Ripley,  C.  J.  The  alternative  writ  in  this  case  recites,  that  at 
the  last  general  election  the  relator,  a  citizen  of  the  United  Statt*^ 
of  full  age  and  residing  in  Austin,  in  Mower  county,  was  elected  to 
the  office  of  clerk  of  the  district  court  of  said  county,  and  upon 
the  ofticiiil  canvass  of  votes  received  a  certificate  of  such  election 
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ander  the  hand  and  oflScial  seal  of  the  county  auditor,  and  there- 
after, on  the  30th  day  of  December,  1869,  took  the  oath  and  gave 
the  bond  required  by  law,  aiid,  on  the  4th  day  of  January,  1870, 
filed  the  same  in  the  office  of  the  register  of  deeds;  that  on  the  5th 
day  of  said  month,  at  the  office  of  the  clerk  of  said  court,  he  de- 
manded of  the  respondent,  who  was  his  predecessor,  and  whose  term 
of  office  had  expired,  the  seal,  records,  books,  papers,  and  all  other 
things  whatsoever  belonging  to  said  office,  and  then  in  respondent's 
possession,  who  refused  to  deliver  the  same  to  him. 

The  writ  requires  the  respondent  to  deliver  them,  or  show  cause 
to  the  contrary. 

On  the  return  of  the  writ,  the  respondent  moved  to  quash  it, 
because  it  does  not  allege  that  there  was  any  clerk  to  be  chosen  at 
such  election,  or  that  relator  received  a  majt)rity  of  the  votes  cast, 
or  that  he  was  eligible,  as  having  resided  in  the  state  and  county  for 
the  time  required,  previous  to  saj^  election ;  in  other  words,  that  it 
does  not  show  a  title  in  the  relator  to  the  relief  demanded. 

The  statute  requires  the  writ  to  state  concisely  the  facts,  showing 
the  obligation  of  the  defendant  to  perform  the  act.  Bev.  Stat.,  chap. 
80,  title  1,  sec.  4.  This  is  but  the  converse  of  the  rule  at  common 
law,  that  the  writ  must  show  a  clear  right  to  the  relief  demanded. 
The  relief  demanded  is  the  delivery  of  the  seal,  records,  etc.,  apper- 
taining to  the  office  of  clerk.  Do  the  facts  alleged  in  this  writ  suf- 
ficiently show  a  clear  right  in  the  relator  to  such  relief?  Although 
loosely  drawn,  it  sufficiently  appears  from  it  that  the  relator  holds 
a  certificate  from  the  proper  officer,  of  his  election,  at  the  last  gen- 
eral election,  to  the  office  of  clerk  of  the  district  court ;  that  he  has 
duly  qualified ;  that  the  respondent,  who  was  his  predecessor  in  said 
office,  and  whose  term  of  office  has  expired,  is  in  possession  of  the 
articles  demanded,  and  refuses,  though  requested,  to  delivei:  them 
to  the  relator. 

These  allegations  bring  the  case  within  the  scope  of  the  decision 
in  Croicell  v.  Lambert,  10  Minn.  369,  for  they  show  the  relator  to 
hold  a  certificate  of  election  to  the  office,  to  have  duly  qualified 
hmiself  for  the  exercise  of  the  duties,  and  that  the  respondent  ha* 
no  right  whatever  to  the  possession  of  the  articles  demanded. 

It  is  true  that  the  writ  does  not  state  for  what  term  the  election 
was  had,  but  the  presumption  is  that  it  was  legally  held,  and  also. 
M  the  tenn  of  office  is  fixed  by  the  constitution  at  four  years,  and 
not  until  a  successor  is  elected  and  qualified,  and  as  the  respond clit 
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is  alleged  to  have  been  the  predecessor  of  the  relator  in  such  office, 
and  that  such  preceding  term  had  expired,  that  it  was  for  the  n»gu- 
lar  term  commencing  January  1,  18?0.  Const,  art.  G,  sec.  13 ;  Rev. 
Stat.  chap.  1,  sec.  1.    The  motion  to  quash  must  therefore  be  denied. 

The  answer  alleges  that,  on  the  second  day  of  December,  18G9, 
there  was  a  vacancy  in  the  office  of  clerk ;  that  on  that  day  the 
respondent  was  duly  appointed  by  the  judge  of  said  court  to  fill 
such  vacancy,  and  hold  and  exercise  the  duties  of  such  office  till  his 
successor  should  be  elected  and  qualified ;  that  he  has  duly  quali- 
fied under  such  appointment,  and  still  holds  and  exercises  the  duties 
of  said  office  thereunder,  and  that  no  successor  has  been  elected  or 
qualified;  that  relator  was  at  the  time  of  said  election  and  still  is 
a  citizen  of  Michigan,  and  had  not  resided  in  this  state  and  said 
county  for  the  required  time  previous  to  said  election,  and  there- 
fore was  not  eligible  to,  nor  entitled  to  hold,  said  office. 

The  possession  by  respondent  of  the  articles  demanded,  and  the 
demand  and  refusal,  are  admitted.  The  expiration  of  respondent's 
term  of  office  is  denied,  and,,  as  to  every  other  allegation  in  the  writ, 
any  knowledge  or  infoimation  sufficient  to  form  a  belief. 

The  answer  further  alleges  that  witnesses  material  to  maintain 
the  issues  therein  tendered  reside  in  Michigan ;  that  no  adequate 
means  are  provided  by  law  whereby  said  issue  can  be  tried  in  this 
court,  and  that  he  is  entitled  to  a  trial  thereof  by  jury,  which  can- 
not be  had  in  this  court 

Upon  filing  this  answer,  the  relator  moved  to  strike  out  all  the 
allegations  of  new  matter  therein  as  irrelevant,  and  the  denial  on 
information  and  belief  as  sham. 

The  respondent  also  moved  to  dismiss  the  proceedings,  upon  the 
ground  that  the  issues  tendered  by  the  answer  were  material ;  that 
he  was  entitled  to  a  trial  by  jury  therein,  which  could  not  be  had  in 
this  court,  nor  any  process  or  means  by  which  he  could  obtain  testi- 
mony from  without  the  state. 

The  issue  tendered  is  whether  or  not  the  relator  was  eligible. 

From  what  has  been  already  said,  it  follows  that  this  issue  would 
be  immaterial  but  for  the  alleged  appointment  of  respondent,  as  it 
would  still  leave  the  relator  holding  the  certificate  of  election,  and 
duly  qualified,  and  the  respondent  in  possession  without  right. 
Dues  the  fact  that  he  has  been  appointed  to  hold  till  a  successor  ii 
rlected  and  qualified  make  it  a  material  issue?  The  respondent 
clainis  that  Crowell  v.  Laniheri  was  decided  upon  the  peculiar  cir- 
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cumstanoes  of  the  case  showing  a  yacancy  in  the  office  de  jure^ 
ontil  Lambert's  successor  was  inducted,  and  is  not  to  be  extended 
beyond  them.  The  decision  in  that  case  is  that  the  person  holding 
the  certificate  is,  under  those  circumstances,  ^ri^na/ooa,  the  officer, 
and  ihereHoTQ  privia  fcunB  entitled  to  the  insignia  and  records  of  the 
office 

If,  in  this  proceeding,  we  are  to  go  behind  the  certificate  of  eleo* 
tion  and  try  the  title  of  the  relator  to  the  office,  that  case  does  not 
goyern  this,  and  the  eligibility  of  Atherton  is  a  material  issue, 
otherwise  not 

The  correct  rule  seems  to  be  that  mandamus  does  not  lie  to  try 
and  finally  detei*mine  the  title  to  an  office,  except  perhaps  in  a  case 
in  which  the  law  has  proyided  no  other  means  of  doing  so.  People 
V.  Stevens,  5  Hilly  616,  628;  People  v.  Heady  25  HI.  326;  King  v. 
Mayor  of  Colchester ,  27  B.  259;  Angell  &  Ames  on  Corp.,  §  738, 
and  cases  cited  in  note. 

Our  statutes  have  not  changed  the  rule  in  this  respect  They 
contain  nothing  from  which  an  intention  to  enlarge  or  change  the 
issue  to  be  tried  can  be  inferred,  and  though  the  writ  of  quo  war* 
ranto,  which  is  the  adequate  and  specific  remedy  to  try  title,  should 
bo  held  to  have  been  abolished,  other  and  very  adequate  provisions 
arc  made  for  the  full  and  speedy  trial  and  determination  of  ques* 
tions  as  to  title  to  office.    Be  v.  Stat,  chap.  79,  §  3. 

It  would  seem,  then,  to  be  immaterial  in  this  proceeding  whether 
or  not  the  relator  was  eligible,  or  was  duly  elected  to  the  office,  for 
to  try  either  issue  would  be  to  try  the  title.  Cole  on  Orim.  Inf.  and 
Quo  Warranto ;  31  Law  Library,  chap.  3,  pp.  105,  107. 

What  then  remains  on  these  pleadings  which  is  material  to  be 
tried  ?  As  we  are  not  to  go  behind  the  certificate  of  election,  we  are 
only  to  determine  whether  or  not  the  relator  has  received  the  cer- 
tificate of  election,  and  has  given  the  bond,  and  taken  the  oath 
required  by  law.  If  so,  he  is,  prima  facie,  the  "  successor,  elected 
and  qualified,''  of  the  respondent,  and,  as  such,  entitled  to  the  pos- 
session of  the  articlee  demanded,  until,  in  a  proper  proceeding  for 
that  purpose,  his  title  to  the  office  shall  have  been  tried  and  found 
defective. 

In  other  words,  a  prima  facie  title  to  an  office  gives  a  right  to  the 
possession  of  the  insignia  and  furniture  thereof,  and  the  records  and 
other  books  and  papers  api)ertaining  thereto. 

But,  it  is  said,  that  as  mandamus  will  not  lie  to  admit  one  to  an 
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oflSce  which  is  full,  of  one  holding  under  color  of  right,  but  the 
claimant  must  resort  to  his  proceeding  in  the  nature  of  quo  war- 
ranto, and,  as  this  ofSioe  is  thus  full,  this  writ  must  be  dismissed. 

But  the  reason  of  the  rule  is,  that  a  mandamus  to  admit  runs  to 
others  than  the  incumbent,  and  they  are  required  to  oust  him,  and 
thus  his  rights  are  sought  to  be  passed  upon  in  a  proceeding  to 
which  he  is  not  a  party.  But  this  is  not  the  case.  The  respond- 
ent's title  to  hold  till  his  successor  is  elected  and  qualified  is  not  in 
question. 

If  the  view  we  have  taken  is  cori^t,  the  relator,  if  he  has  a  cer- 
tificate and  has  qualified,  is,  prima  facie,  the  clerk.  He  presents 
himself  with  all  the  evidence  which  the  law  has  provided  that  he  is 
the  respondent's  successor  in  office,  elected  and  qualified.  It  is  not 
for  the  latter  to  demand  any  other,  or  further  evidence,  before 
delivery  of  the  insignia  of  the  office,  and  the  necessary  means  and 
implements  for  the  exercise  of  its  duties.  If  he  may,  why  may 
he  not  also  prescribe  its  character,  and  decide  on  its  sufficiency? 
While  we  haTC  found  no  case  in  which  the  title  to  an  office  has 
been  tried  on  a  mandamus  brought  for  similar,  or^  analogous  relief, 
the  precise  question  raised  here  was  raised  'and  decided  in  the 
case  of  Hie  People  v.  Head,  25  111,  325,  cited  in  Crotoell  v.  Lam- 
bert, but  even  more  entirely  coincident  in  the  question  involved 
with  this.  The  petition  in  that  case  recited  that  the  relator  held 
a  certificate  of  his  election  as  clerk  of  the  county  court  of  Mc- 
Donough  county;  that  he  had  subsequently  received  his  com- 
mission from  the  governor,  and  had  qualified;  that  the  former 
clerk,  whose  term  of  office  had  expired,  was  in  possession  of  ths 
records,  furniture,  and  key  of  the  office,  and  refused  to  deliver  them, 
and  prayed  a  mandamus  to  compel  their  delivery  to  the  relator. 

The  answer  alleged,  that  respondent  held  his  office  by  law  till  his 
successor  was  elected  and  qualified ;  that  he  was  a  candidat-e  for 
re-election,  and  received  a  majority  of  the  legal  votes,  and  was 
actuallv  contesting  the  election  in  the  circuit  court;  and  that  in  the 
mean  time  he  was  entitled  to  possession,  and  prayed  that  the  court 
would  dismiss  the  writ,  or  make  up  an  issue  whether  relator  or  he 
were  duly  elected,  and  send  it  to  be  tried  in  the  circuit  court.  The 
court  say  that  upon  the  receiving  the  certificate  of  election,  and 
taking  the  oath  of  office,  and  giving  bond,  the  relator  was  as  much 
entitled  to  take  possession  of  the  office  as  he  ever  could  be. 

Who,  they  ask,  shall  say,  without  law,  that  the  party  who  pob- 
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sessed  all  the  evidence  of  election  and  qualification  which  he  ever 
can  have,  all  that  the  law  has  authorized  to  be  given  in  any  case,  is 
not  entitled  to,  and  shall  not  enjoy,  the  office  ? 

This  covers  the  whole  ground,  for  if  the  respondent  in  that  case 
had  confessed  the  right  of  the  relator  to  the  records  on  the  ground 
that  he  was  not  eligibU  to  the  office,  the  above  remarks  would  have 
been  just  as  applicable.  The  case  cannot  be  distinguished  in  prin- 
ciple from  the  one  at  bar,  and  the  decision  there  reached  seems  to  be 
well  founded,  both  in  reason  and  authority. 

To  our  minds,  the  heavy  fine  provided  in  our  statute  in  the  case 
of  usurpation,  or  unlawful  holding  of  office,  confirms  the  view  we 
have  taken. 

It  is  as  if  the  legislature,  in  view  of  the  right  of  the  holder  of  a 
prima  facie  title  to  possession,  meant  by  this  penalty  to  deter  those 
who  were  not  bona  fide  the  duly  qualified  choice  of  the  people  from 
abusing  that  right.  The  foregoing  considerations  dispose  of  the 
respondent's  motion  to  dismiss,  in  all  respects  except  that  based  on 
his  supposed  right  to  a  trial  by  jury,  and  relator's  motion  to  strike 
out  the  new  matter,  as  irrelevant,  must  be  granted. 

The  motion  to  strike  out  the  denial  on  information  and  belief,  as 
ham,  as  already  intimated,  must  be  denied.  It  puts  in  issue  the 
material  facts  of  the  issuance  of  the  certificate,  and  the  oath  and 
bond  of  the  relator. 

As  to  the  oath  and  bond,  the  respondent  admits  that  they  are  pre- 
sumably within  his  knowledge,  and  offers  to  modify  his  answer  so  as 
to  admit  their  execution  and  filing,  but  the  issuance  of  the  certifi- 
cate is  in  no  sense  presumably  within  respondent's  knowledge. 

The  case  of  Mower  v.  Stickney,  5  Minn.  397,  is  to  the  point  on 
this  question,  and  decisive. 

This  issue  is  to  be  tried  in  the  manner  provided  by  Stat.  1869,  ch. 
79,  for  we  are  clearly  of  opinion,  that  the  provisions  of  the  Constitu- 
tion, art.  1,  sec.  4,  relating  to  trial  by  jury,  were  not  intended  to  and 
do  not  include  proceedings  of  this  nature. 

It  remains  to  be  considered  whether  or  not  the  relator  has,  in 
the  words  of  the  statute,  another  '^  plain,  speedy  and  adequate 
remedy."  It  is  urged  that  he  has ;  that  the  proceedings  referred  to 
m  the  nature  of  a  quo  warranto  lie  for  him  against  respondent.  If 
it  be  so,  still  this  remedy  is  not  "  speedy  and  adequate,"  for  it  doea 
not  give  him  that  immediate  and  present  possession  to  which  he  is 
entitled.     The  result  of  the  whole  matter  is,  that  a  referee  will  be 

Vr-..    ,i.  —  lo 
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appointed  to  try  the  issue  as  to  the  certificate  of  election,  and  file 
his  report  with  all  convenient  speed, and,  if  upon  his  report  the  fact 
appears  to  be  as  alleged  in  the  writ,  a  peremptory  mandamus  will 
issue  on  the  confirmation  of  the  report,  otherwise  the  writ  will  be 
dismissed. 


Ghbistsnson  et  dL  y.  The  Amebioak  Express  Go. 

(15  Minn  2TO.) 
Carrieri — Express  companies — LiabUUy  of» 

The  defendants  were  an  express  company,  engaged  in  transmitting  from  place 
to  place  goods  for  hire,  having  at  dififbrent  points  local  agents  whose  duty 
it  was  to  receive  goods  transmitted  and  deliver  the  same  to  the  consignee 
as  well  as  to  receive  goods  for  transmission,  having  no  vehicles  or  other 
means  of  transportation  except  at  their  local  offices  for  local  purposes,  but 
transmitting  goods,  in  charge  of  their  messengers,  by  steamboats,  railroads, 
coaches,  etc.,  owned  and  controlled  by  other  parties.  Plaintiffs'  agent 
delivered  to  them  goods  for  transportation,  taking  a  receipt,  in  which  it  was 
stipulated  that  the  defendants  were  not  to  be  held  liable  for  any  loss  or 
damage  except  as  forwarders  only,  nor  for  perils  of  navigation  and  trans- 
portation. The  steamboat  on  which  the  goods  were  being  transported,  in 
consequence  of  the  negligence  of  those  in  charge,  ran  upon  a  snag  and  was 
sunk,  thereby  injuring  the  goods.  In  an  action  to  recover  the  damage,  held, 
that  the  defendants  were  common  carriers,  not  forwarders,  and,  as  such, 
liable  for  the  loss,  notwithstanding  the  terms  of  the  receipt,  which  could 
not  cover  losses  arising  from  negligence. 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendants, 
the  American  Express  Company,  as  common  carriers  of  goods,  and  it 
was  charged  that  the  said  defendants,  as  such  earners,  on  the  29th 
of  April,  1867,  in  consideration  of  a  reasonable  compensation  to  be 
paid  therefor,  undertook  and  agreed  with  the  plaintiffs  to  safely 
carry  two  chests  of  tea,  belonging  to  said  plaintiffs,  from  the  city 
of  New  York  to  Mankato,  in  the  state  of  Minnesota,  and  deliver 
the  same  to  them  at  said  last-named  place ;  that  said  defendants  did 
not  deliver  the  said  tea,  and  that  the  same,  by  means  of  the  negli- 
gence of  the  defendants,  was  lost,  to  the  damage  of  the  plaintiffs  of 
two  hundred  dollars,  for  \thich  sum  they  asked  judgment  The 
defendants  denied  that  they  were  common  carriers,  or  that  the  goods 
WQi'Q  lost  through  the  negligence  alleged ;  that  they  were  only  for- 
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warders ;  that,  when  the  goods  in  controversy  were  rec5eived  by  them, 
it  wtis  expi^essly  stipulated  that  they  should  only  be  held  liable  as  fur- 
warders,  and  also  that  they  were  not  to  be  liable  for  the  perils  of 
navigation  or  transportation.  While  the  goods  were  en  route,  in 
cl Large  of  one  of  defendants'  messengers,  the  steamboat  on  which 
tiiey  were  being  transjKjrted  struck  a  sunken  snag  and  they  were 
l()8t.  The  defendants  neither  owned  nor  controlled  the  boat.  The 
referee  found  that  the  accident  had  liappened  through  the  negligence 
of  those  in  charge  of  the  boat,  and  gave  judgment  for  the  plaintifis. 
The  other  facts  apj^ear  in  the  opinion. 

>r.  P.  Warner,  for  appellant. 

Waolfolk  S  Browny  for  resxwndent. 

Berry,  J.  The  defendants  are  an  expi*ess  company  engaged  gen* 
erally,  and  publicly,  in  the  business  of  transmitting,  for  hire,  goods 
from  place  to  place,  and,  among  others,  from  New  York  to  Mankato. 
At  different  points  to  which  their  business  extends  they  establish 
local  oilices,  at  which  an  agent  is  stationed,  whose  duty  it  is  to 
receive  goods  ti*ansmitted,  and  deliver  the  same  to  the  consignee,  as 
well  as  to  receive  goods  for  transmission.  The  defendants  own  no 
vehicles  or  other  means  of  transportation,  except  such  as  are  kept 
at  their  local  offices,  and  used  solely  for  the  purpose  of  carrying 
goods  to  and  from  such  offices,  to  and  from  their  customers,  at  the 
places  where  the  offices  are  established.  The  practice  of  the  com- 
pany is  to  transmit  goods  by  steamboats,  railroads,  coaches,  etc., 
owned  and  controlled  by  other  parties ;  and  it  receives  to  its  own 
use  the  entire  charges  for  transportation.  A  messenger  in  the  com- 
pany's emj/loy  accompanies  the  goods  as  they  are  being  transmitted, 
to  take  general  charge  of  the  same,  attend  to  their  transhipment, 
and  to  their  deliveiy  to  the  local  agent  at  the  point  of  destination. 
A  common  carrier  is  defined  to  be  "  one  who  undertakes,  for  hire,  to 
transport  the  goods  of  such  as  choose  to  employ  him,  from  place  to 
place."  Dwight  v.  Brewster,  1  Pick.  60, 53 ;  2  Parsons  on  Contracts., 
]  63 ;  1  Smith  L,  Cases,  301. 

In  Buchland  v.  Adam^  Express  Co,,  97  Mass.  124,  it  is  held,  that 
one  whose  business  is  for  hire  to  take  goods  from  the  custody  of 
their  owner,  assume  entire  possession  and  control  of  them,  transport 
them  from  place  to  place,  and  deliver  them  at  a  point  of  destination 
to  couaignees  or  agents,  there  authorized  to  receive  them,  is  a  com 
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mon  carrier,  although  he  styles  himself  an  express  forwarder,  and 
although  he  contracts  with  others  to  transport  the  goods  in  vehicles 
of  which  they  are  the  owners,  and  the  movements  of  which  he  him- 
self does  not  manage  or  control.  These  definitions  are  in  our 
opinion  correct,  and  the  defendants,  falling  within  them,  must  be 
regarded  as  common  carriers.  See,  also.  Street  v.  Barney y  23  N.  Y. 
335 ;  Russell  v.  Livingstoriy  19  Barb.  346 ;  2  Bedf.  on  Railways,  i  9, 30. 
This  action  is  brought  to  recover  $150,  for  two  chests  of  tea 
belonging  to  the  plaintiffs,  the  receipt  of  which  by  the  defendants 
for  transmission  from  New  York  to  Mankato,  and  the  total  loss  of 
which,  by  the  sinking  of  a  steamboat,  not  owned  or  controlled  by 
the  defendants,  bat  upon  which  the  same  were  being  transmitted, 
are  admitted.  It  is  also  admitted  that  the  boat  sank  in  conse- 
quence of  running  upon  a  snag  in  the  Minnesota  river,  but  whether 
this  was,  or  was  not,  owing  to  negligence  on  the  part  of  those  man- 
aging the  boat  is  matter  of  dispute,  as  to  which  the  testimony  is 
conflicting.  Suffice  it  to  say,  however,  that  there  is  evidence  in  the 
case  reasonably  tending  to  sustain  the  finding  of  the  referee,  that 
the  persons  operating  the  boat  were  guilty  of  negligence  in  running 
upon  the  snag,  so  that  there  is  no  occasion  to  disturb  the  finding,  on 
the  ground  that  it  is  unsupported  by  the  evidence  in  this  respect. 
It  is  found  by  the  referee  that  Bass  and  Clark,  respondents'  con- 
signors, delivered  the  tea  to  the  defendants  at  New  York,  consigned 
to  plaintiffs  at  Mankato,  and  at  the  time  of  such  delivery  took  from 
defendants  the  following  receipt : 

American  Express  Company,  express  forwarders  and  foreign  and  domestio 

agents.    Principal  office  Nos.  57,  59  and  61  Hudson  street.    Branch  offices, 

124  Broadway  and  542  Broadway. 

New  York,  April  29, 1867. 

Bass  and  Clark  delivered  to  us  two  chests  tea  marked  Christenson  &  Bro., 

Mankato,  Minn.,  which  we  are  to  forward  to  our  agency  nearest  or  most  con 

venient  to  destination,  only  perils  of  navigation  and  transportation  excepted, 

and  it  is  hereby  expressly  agreed,  and  is  part  of  the  consideration  of  this  con> 

tract,  that  the  American  Express  Company  are  not  to  be  held  liable  for  any 

loss  or  damage,  except  as  forwarders  only,  nor  for  any  loss  or  damage  of  any 

box,  package  or  thing,  for  over  $150,  unless  the  just  and  true  value  thereof  is 

herein  stated,  nor  for  any  loss  or  damage  by  fire,  the  acts  of  God,  or  of  the  enemies 

of  the  government,  the  restraint  of  government, mobs,  riots,  insurrections,  pirates 

or  from  any  of  the  dangers  incident  to  a  time  of  war,  nor  upon  any  property  of 

thing,  unless  properly  packed  and  secured  for  transportation,  nor  upon  any 

fragile  article  consisting  of  or  contained  in  glass. 

For  the  company,  SPENCE. 
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At  common  law  a  common  carrier  is  an  insurer  of  the  goods 
intrusted  to  liim,  and  he  is  responsible  for  all  losses  of  the  same, 
save  such  as  are  occasioned  by  the  act  of  God  or  the  public  enemy. 
Angell  on  Carriers,  §§  (37,  148, 153 ;  New  Jersey  Steam  Nav.  Co,  ? 
Merchants'  Bank,  6  How.  381. 

After  much  controversy,  it  may  now  be  taken  as  settled  by  the 
great  preponderance  of  authority,  that  it  is  competent  for  a  common 
carrier  to  modify  or  limit  his  common-law  liability  by  special  agree- 
men  t  with  the  owner  of  the  goods.  York  Co.  v.  Central  R.  i?.,  3 
Wall  112 ;  Jndson  v.  W.  R.  R.  Co.,  6  Allen,  489 ;  Dorr  v.  X.  J.  Steam 
Nav.  Co.,  11  N.  Y.  491 ;  2  Redfield  on  Railways,  93 ;  2  Parsons  on 
Contracts,  233-237,  notes  and  cases  cited. 

While  there  is  some  conflict  of  opinion  among  courts  and  text 
writers  as  to  the  extent  to  which  the  carrier  may  be  permitted  to 
modify  or  limit  his  common-law  liability  as  an  insurer,  we  think 
the  better  and  wiser  opinion  is,  that  he  shall  not  be  permitted  to 
exonerate  himself  from  liability  for  his  own  negligence,  or  the  neg- 
ligence of  the  agents  whoi^  he  employs  to'perform  the  transporta- 
tion. The  undertaking  is  to  carry  the  goods ;  and  to  relieve  the 
carrier  from  hability  for  loss  or  damage  arising  from  negligence  in 
performing  his  contract  is  to  ignore  the  contract  itself.  It  is  to  say 
that  he  shall  not  be  liable  for  neglecting  to  do  that  which  he  agreed 
to  do,  for  which  alone  the  goods  were  delivered  to  him,  and  for  which 
alone  he  has  received,  or  is  to  receive,  compensation.  This  construc- 
tion would  not  only  be  repugnant  to  the  contract,  but  it  would  be 
contrary  to  the  whole  spirit  and  policy  of  our  laws,  which  make  a 
person  who  undertakes  to  do  a  particular  thing  answerable  in 
damages  if,  through  his  own  fault  or  negligence,  he  fails  to  do  it,  or 
does  it  improperly.  York  Co.  v.  Central  R.  R.,  3  Wall.  112;  Lat7iff 
V.  Colder,  8  Barr,  479;  Neio  Jersey  Steam  Nav.  Co.  v.  Merchants" 
Bank,  6  How.  382;  2  Redfield  on  Railways,  98-108;  Wyld  v.  Pick- 
ford,  8  Mees.  &  Wels.  443 ;  2  Parsons  on  Contracts,  247,  note ;  Sayer 
V.  Partsmouth  R.  R.  Co.,  31  Me.  228 ;  Farnham  v.  R.  R.  Co.,  55  Penn. 
St  53 ;  Angell  on  Carriers,  §§  265,  267.  And  he  is  responsible,'* 
notwithstanding  the  special  agreement,  for  ordinary  neglect ;  that  is 
to  say,  for  the  want  of  ordinary  diligence.  Wyld  v.  Pickford. 
supra;  Angell  on  Carriers,  §§  54,268;  2  Parsons  on  Contracts  (5th 
ed.),  243,  note. 

The  special  agreement  may  be  in  the  form  of  a  special  acceptanc« 
i>f  the  goods  by  the  cari'ier,  as  by  a  unilateral  bill  of  lading,  or 
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receipt  Dorr  v.  N.  J,  Steam  Nav.  Co,,  11  N.  Y.  491 ;  Bowman  v. 
Am.  Express  Co.,  21  Wis.  152 ;  2  Redfield  on. Railways,  28 ;  Prentice 
V.  Decker,  49  Barb.  30;  Farnham  v.  R.  R.  Co.,  55  Penn.  St  63; 
Augell  on  Carriers,  §§  64,  220. 

But  to  bind  the  shipper  by  the  terms  of  the  special  acceptance,  ho 
must  expressly  assent  to  it,  or  it  must  be  brought  home  to  hiin 
under  circumstances  from  which  his  assent  is  to  be  implied.  Judson 
V.  W.  R.  R.  Co,,  6  Allen,  489 ;  New  Jersey  Steum  Kav.  Co.  v.  Merdtr- 
ants'  Bank,  6  How.,  supra;  2  Redfield  on  Railways,  22,  93. 

In  this  case  it  appears  that,  simultaneously  with  the  delivery  of 
the  goods  to  the  defendants,  the  receipt  above  recited  was  delivei-ed 
to  the  plaintiffs'  consignors,  and  it  was  produced  in  evidence  by 
tlie  plaintiffs  upon  the  trial.  In  the  absence  of  evidence  to  the 
contrary,  it  is  to  be  presumed  that  the  consignoi's  were  the  plaintiffs' 
agents  to  contract  for  the  transportation  of  the  goods;  and  the 
delivery  of  the  receipt  to  the  consignors  must  be  held  to  be  equiva- 
lent to  a  delivery  to  the  plaintiffs,  to  whose  possession  it  appeal's  to 
have  come.  And  as  there  is  nothing  tending  to  show  that  any 
objection  was  made  to  the  terms  of  the  receipt,  or  that  they  escaped 
attention,  the  assent  of  the  consignors  —  the  plaintiffs'  agents,  and 
o:  the  plaintiffs  through  their  agents  —  to  such  terms  is  also  to  be 
pi-esumed.  Gould  v.  Hill,  2  Hill,  623 ;  2  Parsons  on  Contracts,  234 ; 
2  Redfield  on  Railways,  22,  28 ;  Bow7nan  v.  Am.  Express  Co.,  21  Wis. 
158;  Ki7ig  v.  Woodbridge,  34  Vt  571 ;  SJiaw  v.  R.  R.  Co.,  13  Ad.  & 
El.  (N.  S.)  347 ;  Palmer  v.  Grand  Junction  R.  W.  Co.,  4  M.  &  W. 
749 ;  Dorr  v.  N.  J.  Steam  Nav.  Co.,  1  Kern.  491.  We  are  not,  how- 
ever, to  be  understood  as  determinmg  that  the  circumstances  under 
which  receipts  of  this  character  are  delivered  may  not  sometimes  be 
such  as  to  repel  any  presumption  of  assent  to  their  terms  arising 
from  the  simple  fact  of  taking  such  receipts.  And  this  brings  us  to 
the  most  difficult  question  in  the  case,  viz. :  what  is  the  fair  construc- 
tion of  the  receipt  ? 

The  defendants  style  themselves  "  express  forwarders,"  and  they 
•  agree  to  "  forward  "  the  goods.  But  this  language  does  not  neces- 
sarily give  them  the  character  of  simple  forwarders,  nor  prevent 
them  from  being  treated  as  common  carriers.  Buckland  v.  Adams 
Express  Co.,  supra  ;  Read  v.  Spaulding,  5  Bosw.  404. 

Then  they  agree  to  forward  "  only  perils  of  navigation  and  trans- 
portation excepted;"  but  while  this  exception  embraces  more  than 
the  "  act  of  God,"  it  goes  no  further  than  to  exempt  the  carrier 
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firom  liability  for  snch  perils  aa  could  not  be  foreseen  or  avoided  iu 
the  exercise  of  care  and  prudence.  The  exception  does  not  excuse 
the  carrier  for  negligently  running  into  perils  of  the  kind  men- 
tioned. The  proper  construction  is  analogous  to  that  which  is  pnf 
upon  the  words  "perils  of  the  sea,"  or  "dangers  of  the  lake,"  it* 
bills  of  lading.  Fairchild  v.  Slocurn,  19  Wend.  332;  S.  C,  7  Hill 
292;  Whitesides  v.  T/uirlhekl,  12  Smedes  &  Marsh.  599;  Hayes 
V.  Kennedy,  41  Penn.  St  378;  Edwards  on  Bailments,  492-490, 
and  cases  cited;  Angell  on  Carriers,  §§  166-174.  While,  then, 
it  would  seem  very  proper  to  hold  that  a  snag  in  one  of  our  western 
rivers  is  a  peril  of  navigation,  as  appears  to  have  been  done  in  Ten- 
nessee (see  cases  cited  in  Edwards  on  Bailments,  492),  if  a  vessel  is 
wrecked  upon  one  through  the  negligence  of  the  earner,  or  of 
those  whom  he  employs,  as  the  referee  finds  in  the  case  at  bar,  the 
carrier  is  not  absolved.  Under  such  circumstances  the  loss  is  prop- 
erly attributed  to  the  agency  of  man,  not  to  the  peril  of  navigation. 
Having  undertaken  to  carry  the  goods,  the  carrier  shall  not  bo 
heard  to  set  up  his  own  negligence  to  excuse  him  from  responsi- 
bility. 

The  receipt  goes  on  to  say :  "And  it  is  hereby  expressly  agreed,  anr' 
is  part  of  the  consideration  of  this  contract,  that  the  Americ;a 
Express  Company  are  not  to  be  held  liable  for  any  loss  or  damage, 
except  as  forwarders  only."  By  this  clause  it  is  contended  that  the 
responsibility  of  the  defendants  is  limited  to  that  of  forwarders, 
pure  and  simple;  that  j^ro  hoc  vice  they  are  forwarders  to  all  intents 
and  purposes.  Now  a  mere  forwarder  is  absolved  from  liability 
upon  showing  that  he  used  ordinary  diligence  in  sending  on  the 
goods,  by  careful,  suitable  and  responsible  carriers.  Edwards  on 
Bailments,  293 ;  Roberts  y.  Turner,  12  Johns.  233 ;  Brown  v.  Denni- 
son,  2  Wend.  594;  Johnson  v.  K  T.  Central  R.  R.  Co,,  33  N.  Y.  611. 
And  the  defendants  insist  that  the  boat,  by  the  sinking  of  which 
the  loss  in  this  case  was  occasioned,  being  staunch  and  strong, 
properly  manned  and  equipped,  and  run  by  a  responsible  company, 
they,  the  defendants,  have  done  all  that  was  required  of  them,  and 
are  therefore  not  liable.  But  looking  at  the  whole  scope  of  the 
receipt  and  at  the  mode  in  which  the  defendants  transact  their  busi- 
ness, we  think  the  construction  contended  for  by  the  defendants 
cannot  be  allowed.  The  defendants  do  not  agree  to  simply  forward 
<lie  goods  as  mere  forwarders  do,  by  delivering  thera  to  a  carrier.  lU 
such  cases,  if  the  forwarder  has  exercised  due  diligence  in  selecting 
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the  carrier  (when  no  particular  carrier  is  designated  by  the  owner 
of  the  goods),  his  duty  is  discharged,  his  connection  with  and 
responsibility  for  the  goods  cease;  he  has  no  interest  in  the  freight, 
nor  any  thing  to  do  with  their  ultimate  delivery  to  the  consignee  at 
the  point  of  destination.  But  in  this  case  the  defendants  not  only 
agree  to  forward  the  goods,  but  to  forward  them  to  their  own  agent. 
As  the  defendants  state  in  their  answer,  such  agent  is,  according  to 
tlieir  usual  course  of  business,  to  deliver  the  goods  to  the  owner  per- 
sonally, and  he  receives  tlie  entire  charges. 

A  messenger  in  the  employ  of  the  defendants  accompanies  the  goods 
as  they  are  being  transported,  to  take  general  charge  of  the  same 
and  attend  to  their  transhipment  and  delivery  to  the  proper  local 
agent.  The  defendants  are  not  simply  agents  for  the  shipper  to 
contract  for  the  transportation  of  the  goods.  There  is  no  contract 
l)etween  the  owner  of  the  goods  and  the  owners  of  the  vehicles  or 
vessels  which  the  defendants  employ  in  conducting  their  business. 
The  goods  are  delivered  in  the  first  instance  to  the  defendants ;  the 
defendants,  through  their  messenger,  have  charge  of  them  during 
their  transmission ;  the  defendants  employ  the  vehicles  and  vessels 
used  in  transportation  for  themselves,  not  for  the  shipper;  the 
goods,  when  they  reach  the  point  cf  destination,  are  passed  over  by 
the  messenger  to  the  defendants'  local  agent,  and  by  him  delivered 
to  the  consignee.  As  remarked  in  a  former  i)art  of  this  opinion,  the 
defendants  must,  under  this  state  of  facts,  be  regarded  as  common 
carriers.  Their  contract  is  to  carry  the  goods,  and  having  entered 
into  this  contract  they  are  not  to  be  permitted  to  say  that  they  shall 
not  be  responsible  for  the  negligence  of  themselves  or  of  the  agen- 
cies employed  by  them  in  its  performance,  though  they  miay,  by 
special  agreement,  modify  and  limit  their  common-law  liability  as 
insurers  of  the  goods. 

From  the  very  nature  of  their  business,  and  of  the  service  which 
they  undertake  to  render  to  the  plaintiffs,  the  defendants  are  not 
forwarders,  but  carriers,  and  when  they  assume  to  restrict  their 
liability  to  that  of  forwarders,  it  is  as  much  as  to  say  that  they  will 
not  be  responsible  to  the  owners  of  the  goods  according  to  their  true 
character  and  to  the  actual  relation  which  they  sustain  to  them.  In 
our  opinion,  then,  the  efftjct  claimed,  for  this  clause  of  the  receipt 
liy  the  defendants  is  inconsistent  with,  and  repugnant  to,  the  scope 
and  intent  of  the  receipt,  viewed  as  a  whole,  and  in  connection  with 
the  facts  showing  the  defendants'  real  character  and  mode  of  doing 
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business.  And  although  the  defendants'  liability  at  common  Iaw» 
as  common  carriers  and  insurers  of  the  goods,  is  modified  bj  other 
provisions  of  the  receipt,  as  well  as  possibly  in  some  respects  by  the 
clause  under  consideration,  it  is  not  so  far  modified  by  either  as  to 
exempt  the  defendants  from  responsibility  for  their  own  negligence, 
or  the  negligence  of  the  agents  employed  by  them  in  the  transmis- 
sion of  the  goods,  in  fact,  so  far  as  the  simple  duty  of  carrying  is 
conoemed,  this  clause  would  seem  to  have  no  bearing  or  application. 
In  Hooper  v.  WellSy  Fargo  £  Co.^  27  Cal.  11,  where  an  expi*ess  receipt 
contained  a  stipulation  that  the  express  company  were  *'  not  to  be 
responsible  except  as  forwarders,"  it  was  held  to  mean  that  the 
<'  liability  "  shall  be  governed  by  the  principles  of  law  applicable  to 
forwarders ;  that  is,  that  they  shall  only  be  liable  for  losses  arising 
from  a  want  of  ordinary  care  on  the  part  of  themselves  and  in  the 
agencies  made  use  of  by  them  in  the  exercise  of  their  ordinary  busi- 
ness of  carriers.  But  though  the  view  thus  taken  by  the  supreme 
court  of  California  would,  in  the  case  at  bar,  lead  to  the  same  con- 
clusion to  which  we  arrive,  the  construction  strikes  us  to  be  some- 
what forced.  We  think  the  view  which  we  take  is  the  more  rational, 
and  it  is  substantially  the  same  suggested  by  Mr.  Redfield  in  his  note 
to  the  case  cited.    2  Redfield  on  Railways  (4th  ed.),  25. 

In  the  case  at  bar,  then,  the  receipt,  and,  for  the  purposes  of  this 
Action,  the  value  of  the  goods,  and  the  loss  by  the  sinking  of  the 
boat  being  undisputed,  and  the  fact  being  found  by  the  referee  that 
the  loss  was  occasioned  by  the  negligence  of  those  who  were  running 
the  boat,  judgment  was  properly  rendered  against  the  defendants. 
We  have  not  advert^ed  to  the  finding  that  the  express  messenger  was 
also  guilty  of  negligence,  because  that  finding  is  not  necessary  to 
support  the  judgment,  as  well  as  because  we  have  great  doubts 
whether  it  is  supported  by  the  evidence  in  the  case. 

Judgment  affirmed. 

NoiB.— That  express  carriers  who  forward  goods  from  place  to  place  for  hire,  but 
In  coDYeyances  owned  and  managed  by  others,  was  decided  in  the  following  additional 
cases :  LmixU  Wire  Fence  Companu  ▼.  Sargent^  8  Allen,  189 ;  Sherman  v.  WeiltA,  28  Barb. 
408;  Baldwin  y.  The  American  Expreftt  Company^  23  111.  198;  8.  C  on  Appeal,  06  id.  604; 
Read  V.  SpavMinOy  5  Bosw.  359 ;  Harlem  v.  Adama  Expreia  Company^  6  id.  235 ;  Bdger 
Y.  IMfiwnore,  51  Barb.  69;  Sv)eet  v.  Barney^  23  N.  Y.  835;  Verrier  y.  Swettaer^  82  Penn.  St. 
tns ;  SfmUiem  Erpren  Company  v.  Newby^  36  Oa.  635. 

The  general  owner  of  goods  who  has  employed  au  expressman  to  transport  them  for 
bfro  may  maintain  an  action  against  the  carrier  employed  by  such  expressman,  and 
who  are  the  proprietors  of  a  conveyance  upon  which  the  same  is  transported,  for  its  loes 
through  the  fault  or  negligence  of  such  proprietors  or  other  agents.  But  in  such  case  the 
fflghu  of  the  general  owner  are  controlled  by  a  valid  rontraot  between  the  ezpresamaa 
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and  the  carrier  employed  by  him.  A  stipulation,  however,  In  such  a  contract  that  the 
carriers  are  not  to  be  responsible,  in  any  event,  for  loss  or  damage,  cannot  be  con- 
strued to  exonerate  them  for  losses  caused  by  their  own  negligence.  This  was  di»- 
tinctly  held  in  the  leading  case  of  The  New  Jentey  Steam  Navigation  Company  y.  Mer-^ 
chants*  Bank^  6  How.  (U.  8.)  944 ;  Baxendale  v.  Western  BaOwov  Comjxiny^  5  C.  B.  (N.  3.) 
886;  OarUm  v.  Bristol  and  Exeter  RaUioay  Company^  7  Jur.  (N.  8.)  1234;  BravodUy  ▼. 
South'^astem  RaUway  Company,  9  Jur.  (N.  S.)  809 ;  Lanoworthy  v.  New  York  and  HarUm 
HaUroad,  2  E.  D.  Smith,  106. 

It  is  very  conclusively  settled  that  a  carrier  cannot  discharge  himself  from  responsl- 
biUty  for  the  consequences  of  his  own  fault  or  negligence,  or  that  of  his  servants. 
See  the  cases  cited  on  that  point  in  the  note  to  Ornce  v.  Adams,  1  Am.  Rep.  182;  also 
AOmiore  v.  The  Pentuylvania  Central  RaUway  Company,  4  Butch .  180 ;  Davidacm  v.  Otn- 
ham,  2  Ohio  St.  181 ;  Ordham  dt  Co.  v.  Davis,  4  id.  862;  Jvdann  v.  The  Western  RaUroad 
Company,  6  Allen,  486 ;  Camden  and  Amboy  B.  R.  Company  v.  Baldnuf,  16  Penn.  77 ; 
Ptnnsifiminia  BaOroad  Company  y.  McCloAey*8  Administrator,  28  id.  623.— Rep. 
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PANT,  appellants. 

(15Mlnn.  8ga) 
Carriers*  liability  far  non-delivery  to  connecting  line. 

While  in  the  absence  of  a  special  agreement  a  carrier  is  only  liable  to  the 
extent  of  hie  route,  and  for  safe  storage  and  delivery  to  the  next  carrier,  yet 
if  he  store  the  goods  in  his  own  warehouse  at  the  end  of  his  line  without 
delivery  or  notice,  or  attempt  to  deliver  to  the  next  carrier,  his  liability  as  a 
carrier  will  continue. 

The  defendants — common  carriers  —  received  for  transportation,  from  a  con- 
necting carrier,  goods  marked  for  M.,  a  point  beyond  their  line.  On  the 
arrival  of  the  goods  at  W.,  the  terminus  of  defendants'  line,  they  were 
stored  in  their  warehouse,  where  they  were  destroyed  by  fire.  Some  time 
previously  the  defendants,  for  the  purpose  of  increasing  the  business  of 
their  road  by  drawing  off  the  freight  for  M.  for  another  road  to  M.,  connect- 
ing with  their  road  at  an  intermediate  point,  had  agreed  with  P.,  another 
carrier,  that  they  would  deliver  to  him  all  freight  consigned  to  M.,  provided 
he  would  convey  it  regularly  and  at  certain  rates  from  W.  to  M.,  and,  in 
pursuance  of  this  agreement,  it  was  their  custom  to  store  all  such  freight  in 
their  warehouse  until  a  load  accumulated,  when  P.  would  send  a  team  and 
take  it.  The  plaintiffs'  goods  were  so  stored  at  the  time  of  their  destruc- 
tion ;  but  no  notice  thereof  was  given  to  P.  nor  to  the  consignee.  In  an 
action  to  recover  the  value  of  the  goods,  held,  that  the  defendants  were 
liable  as  common  carriers. 

Appeal  by  the  defenrlantii  from  a  iudffjnent  rendered  agamst 
^em  in  the  district  court. 
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Miicliell  10  Yale,  for  appellants. 
Jvdson  Jones,  for  respondent 

Ripley,  C.  J.  This  action  was  brought  to  recover  the  value  of 
five  boxes  of  household  goods,  the  property  of  plaintiff,  which  were 
in  defendants'  warehouse  at  Waseca,  in  this  state,  when,  on  the  17th 
day  of  March,  1869,  the  said  warehouse  with  its  contents  was  wholly 
destroyed  by  fire. 

At  the  trial  in  the  district  court  for  Blue  Earth  county,  at  Decem- 
ber term,  1869,  the  plaintiff  had  a  verdict,  and  defendants  moved 
for  a  new  trial,  on  the  ground  that  the  verdict  was  not  justified  by 
the  evidence,  and  was  contrary  to  law,  and  also  of  errors  in  law 
occurring  at  the  trial  and  excepted  to  by  defendants,  which  motion 
was  denied,  and  judgment  entered  on  the  verdict,  from  which  judg- 
ment the  defendants  appeal  to  this  court 

The  following  facts  appear  to  have  been  either  proved  or  admitted* 
The  plaintiff,  on  the  2d  March,  1869,  at  Fort  Howard,  Wisconsin, 
shipped  said  goods  on  the  Chicago  and  North-western  Railway, 
taking  the  following  receipt: 

FOKT  Howard,  Wisconsin,  March  2, 1869 
Receiyed  from  J.  B.  Lawrence,  in  apparent  good  order,  by  the  Chicago  and 
North-western  Railway  Company,  to  be  transported  to  Watertown,  Wis.,  the 
following  articles,  as  marked  and  described  below,  subject  to  the  conditions 
and  regulations  of  the  published  freight  tariff  of  the  said  company,  it  being, 
expressly  agreed  and  understood  that  the  said  Chicago  and  North-western 
Railway  Company,  in  receiving  the  said  packages  to  be  forwarded  as  afore- 
said, assume  no  other  responsibility  for  their  safety  than  may  be  incurred  on 
their  own  road. 
Marks  and  consignee »  J.  B.  Lawrence,  Minn. 

Description  of  articles  as  given  by  consignee :  Five  boxes  H.  H.  goods. 

W.  E.  Peak,  AgeM 

On  the  11th  day  of  said  March  the  defendants  received  said  goods 
at  Winona,  from  Seavey  &  Co.,  the  then  transportation  company 
between  La  Crosse  and  Winona.  Defendants  were  then  a  corpo- 
ration, duly  incorporated  nnder  the  laws  of  this  state,  and  the 
owners  of  a  railroad  therein,  known  as  the  Winona  and  St.  Peter 
railroad,  extending  from  Winona  aforesaid  to  Waseca  aforesaid,  and 
common  carriers  for  hire  upon  said  railroad.  There  was  then  a 
railroad  connection  between  Owatonna,  a  point  between  said  termini 
on  defendants*  road  and  Mankota,  by  way  of  Mendota.    It  was  then 
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the  invariable  custom  of  defendants  to  ship  freight,  marked  as  con- 
signed to  Mankota,  by  way  of  Waseca,  unless  it  was  specially 
consigned  by  way  of  Owatonua  and  Mendota. 

Plaintiff's  goods  were  not  so  specially  consigned,  but  receiv3d  by 
defendants  without  any  special  directions  given  by  any  one  as  to 
the  route  by  which  they  were  to  be  conveyed,  or  any  direction  other 
than  that  they  were  marked  *' J.  B.  Lawrence,  Mankato,  Minnesota." 

Said  goods  were  forwarded  by  defendants  on  the  12th  March, 
1 8()0,  to  Waseca,  where  they  arrived  the  same  evening,  and  were 
unloaded  and  placed  in  said  warehouse,  which  was  the  defendants* 
only  freight  depot,  where  they  remained  without  being  called  for  by 
the  consignee  or  any  other  person  till  they  were  destroyed  as  afore- 
said. The  said  building  was  constructed  and  arranged  in  the  usual 
numner  in  which  depots  or  station-houses  are  built  in  Minnesota. 

Defendants  gave  no  notice  to  plaintiff  of  the  anival  of  said  goods 
at  Waseca,  and  there  is  no  evidence  tendinsr  to  show  that  thev  knew 
what  his  then  place  of  residence  was,  which  appears  from  the  evi- 
dence in  the  case  to  have  been  at  Chippewa  City,  Wisconsin. 

Defendants'  usual  course  of  business,  as  to  freight  for  Mankato, 
was  to  unload  it  the  same  night  it  arrived,  and  store  it  in  said  war<y 
house  till  called  for. 

Defendants  admitted  that  S.  S.  Phelps,  if  produced  as  a  witness, 
would  testify  as  follows:  "During  the  year  1868,  and  about  the 
month  of  December,  and  when  the  western  terminus  of  defendants* 
road  was  at  Waseca,  the  defendants,  being  desirous  that  there  might 
be  established  some  freight  transportation  line  between  said  Waseca 
and  Mankato,  so  as  to  thereby  encourage  the  consignment  of  a 
larger  amount  of  Mankato  freight  over  defendants'  road,  solicited 
said  Phelps  to  put  on  a  line  of  teams,  and  engage  in  the  transpor- 
tation business  between  Waseca  and  Mankato,  and  stating,  as  an 
inducement,  that  if  he  would  do  so  they  would  give  and  deliver  to 
him  all '  Mankato  freight'  which  might  arrive  at  Waseca  over  their 
road,  not  otherwise  ordered  or  directed  by  the  consignees,  provided 
said  Pheli)8  would  not  charge  the  consignees  or  owners  of  the  freight 
over  sixty  cents  per  hundred  i)ounds  for  transportation  from  Waseca 
to  Mankato.  The  said  Pheli)a  tliereupon  put  on  teams  on  the  route 
between  Waseca  and  Mankato,  and  engaged  in  the  business  of 
tlie  transportation  of  goods  and  merchandise  between  these  points 
during  the  winter  hist  past  (1SG8-0).  The  manner  of  conducting 
the  business  was  as  follows:  Whenever  enough  of  Mankato  freight 
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had  accumulated  in  the  defendants'  depot  at  Waseca  to  make  at 
least  one  load,  and  which  had  not  been  otherwise  ordered  bj  the 
consignees,  said  Phelps  would  send  his  teams  to  Waseca  and  call  for 
Ihe  said  freight  Upon  his  application  defendants'  station  agent 
would  deliver  such  freight  to  him  or  his  teamsters,  he  signing  a 
receipt  therefor. 

The  freight  money,  or  back  charges  on  such  goods,  due  defendants 
were  either  paid  by,  or  charged  to  him  on  defendants'  books,  upon 
delivery  of  the  goods,  he  becoming  personally  responsible  to  defend* 
ants  for  such  freight  and  charges.  The  defendants  had  no  control 
over  the  teams,  or  employees  of  Phelps  engaged  in  said  transporta- 
tion business,  nor  over  the  times  when  he  should  call  for  freight. 
He  had  no  regular  times  of  making  trips  between  Waseca  and 
Mankato,  but  was  in  the  habit  of  doyig  so,  when,  and  as  often 
as,  there  was  freight  enough  to  make  a  load,  or  more.  The  defend- 
ants were  not  to  pay  Phelps  any  thing,  or  in  any  way  become  respon- 
sible to  him  for  the  transportation  of  freight,  he  having  to  look  for 
his  own  pay,  and  back  charges  advanced  by  him  to  defendants,  solely 
to  the  consignees  or  owners  of  the  freight,  which  he  usually  collected 
i}i  them  at  Mankato,  on  delivery  of  the  goods. 

Defendants  had  no  interest  in,  nor  received  any  part  of,  the  moneys 
farned  in  the  transportation  of  freight  between  Waseca  and  Mankato, 
nor  did  they  make  any  charge  for  storage  on  such  freight  while  in 
their  warehouse  at  Waseca  awaiting  transportation.  Phelps  had  no 
warehouse  or  other  place  for  receiving  or  storing  freight  at  Waseca^ 
but  whenever  called  for  by  him,  it  was  delivered  to  him  by  defend- 
ants' station  agent,  into  his  wagons  directly  from  the  warehouse  of 
defendan*ts,  in  which  it  remained  stored  until  so  called  for.  He  did 
not  call  for  or  take  away  any  goods  or  other  freight  from  defendants' 
warehouse  at  Waseca,  after  the  arrival  of  plaintiff's  goods  at  that 
point,  until  after  the  burning  of  the  warehouse  or  depot,  for  the 
reason  that  there  was  not  enough  for  a  load  for  a  team. 

By  '^Mankato  freight"  he  means  freight  marked  or  consigned  to 
Mankato.  Defendants  had  no  interest  in  getting  Phelps  to  engage 
in  the  transportation  of  goods  between  Waseca  and  Mankato,  nor 
any  interest  in  carrying  on  such  business,  except  incidentally  from 
the  fact  that  the  existence  of  such  transportation  line,  at  reasonable 
rates,  induced  more  business  to  come  over  their  road.  Phelps'  cus- 
tom was,  when  freight  anived  at  Mankato,  if  it  belonged  to  business 
men  in  Mankato,  to  take  it  directly  to  their  place  of  business  and 
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deliver  it ;  if  it  belonged  to  those  who  had  no  place  of  business  there, 
he  stored  it  in  Shawbut's  warehouse  in  Mankato." 

Upon  the  foregoing  facts,  the  truth  of  what  Phelps  would  haye 
stated  being  assumed,  we  think  it  has  no  tendency  to  pro^e  (aa 
claimed  by  respondent)  that  Phelps  was  an  employee  of  defendanta^ 
and  his  teams  a  continuation  of  defendants'  transportation  line. 
Further  to  support  the  issue  in  this  behalf,  however,  the  plaintiff 
introduced,  the  defendants'  objection  thereto  being  overruled  by  the 
court,  the  t-estimony  of  the  ^lankato  warehouseman,  Shawbut ;  of 
one  Palmer,  who  succeeded  him  in  such  business  (for  the  purpose 
of  proving  Phelps'  custom  or  mamier  of  doing  business  at  ]Man- 
kato) ;  also,  the  declaration  of  one  Mead,  defendants'  general  freiglit 
agent ;  also,  the  receipt  [Exhibit  B.],  and  eight  pajiers  of  like  form, 
dated  between  May  25,  and  June  20,  1809. 

The  material  portion  of  said  testimony  with  ri*ference  to  plaintiff's 
claim  is  as  follows :  Shawbut  testified  that  Phelps  hauled  goods  all 
winter,  and  until  he  (Shawbut)  turned  over  the  warehouse  to 
Palmer;  that  Exhibit  B.  was  the  usual  fonn  of  way  bill,  or  receipt 
which  accompanied  the  goods  which  Phelps  stored  with  him. 

Exhibit  B.  is  in  the  words  and  figures  following: 

H.  Hampton,  St.  Peter, 

To  Winona  and  St.  Peter  Railroad,  Lr. 

^  ay  bill  126, )  ^ox  transportation  of  freight  from  Owatonna  to  Waseca. 

Description  Adv. 

No.  pack,    of  articles.       Weight.        Kate.  Freight.  Chaiges.  Total 

1.  Stand.  20.  5.  80  cts.  75  cts.  $1  OS 

Teams,  5C 


Received  payment. 


'       $1  55 
H.  J.  Wadsworth,  Agent 


He  (Shawbut)  received  these  bills  of  Phelps,  and  paid  Phelps,  and 
collected  them  afterwanl  of  the  parties.  The  charge  for  hauling 
goods  from  Waseca  was  OU  cents  i)er  100  pounds.  "  I  do  not  remem- 
ber.'' he  says,  "  of  receiving  any  letter  from  H.  J.  Wadsworth  relat- 
ing to  storing  goods  for  defendants ;  I  never  received  any  letter  from 
any  agent  of  defendants  concerning  the  warehousing  of  goods. 
There  was  never  any  arrangement  between  me  and  defendants  in 
Ii!gard  to  storing  goods  freighted  over  defendants'  road.  It  wa* 
generallv  known  that  I  was  in  the  warehouse  business,  and  when 
goods  caine  to  me,  I  took  them.     I  took  goods  that  Phelps  brought 
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me  *^he  same  as  from  any  one  else.  I  continued  to  receive  such 
goods  until  I  rented  my  warehouse  to  Palmer,  which  was  in  Ap^;;il 
01  May  last  Phelps  brought  teams  over  once  a  week,  and  some- 
times of tener ;  sometimes  as  many  as  two  or  three  teams  at  %  time. 
He  always  showed  his  receipts  when  he  left  goods.  He  usually  left 
flome  goods  with  me  whenever  he  came  over.  I  always  charged 
storage  to  persons  who  stored  goods  with  me." 

J.  W.  Palmer  stated  that  he  leased  Shawbut's  wai*ehouse  about 
last  of  April,  or  first  of  May,  1869.  Phelps  was  then  hauling  freight, 
and  did  so  for  some  months  after.  '"  Phelps  came  five  or  six  times 
while  I  had  charge  of  the  warehouse.  He  usually  left  some  freight 
with  me,  accompanied  with  waybills.  '  Exhibit  B.'  is  similar  to  those 
that  he  left  with  the  goods."  (Here  eight  papers  of  like  form  with 
Exhibit  B  were  shown  to  witness,  all  dated  between  May  25  and 
June  26, 1869),  which  he  said  were  papers  which  Phelps  left  with 
him  with  the  goods.  "  I  stored  the  goods  referred  to  in  these  bills. 
They  were  delivered  to  me  by  Phelps.  Phelps'  charge  averaged 
about  sixty  cents  per  hundred  pounds.^'  On  cross-examination,  this 
witness  stated  that  he  might  have  received  some  bills  from  Phelps 
that  had  not  the  word  "  team  "  on  it,  and  also  that  "  the  bill  I  hold 
in  my  hand  has  not  the  word  'team'  on  it;  it  is  one  I  received 
from  Phelps.  I  don't  remember  receiving  but  one  bill  from  Phelps 
without  the  word  ^team'  on  it;  there  might  have  been  others." 
Re  direct :  "  The  bUl  I  refer  to  as  received  without  the  word  '  team ' 
on  it  is  signed  '  L.  W.  Eowley,  agent.' " 

J.  F.  Wallace,  a  grocery  merchant  in  Mankato,  testified,  that)  about 
December,  1869,  said  A.  J.  Mead  asked  him  to  ship  freight  over 
their  road.  "  I  told  him  freight  was  too  high  from  Waseca  to  Man- 
kato, but  if  that  could  be  remedied,  I  should  ship  more  goods  that 
way.  He  replied,  that  is  just  where  the  thing  hangs ;  if  more 
goods  were  shipped  that  way,  it  might  enable  us  to  secure  a  reduc- 
tion of  rates  of  freight  to  Mankato.  He  also  said  he  would  try  to 
get  rates  reduced,  and  asked  me  to  use  my  influence  to  have  freight 
pass  over  their  road." 

He  also  stated  that  he  received  goods  from  Phelps  at  his  store  in 
the  winter  of  1868-69,  and  one  of  said  bills,  dated  June  20,  being 
shown  him,  that  the  same  was  similar  to  tliose  he  received. 

The  evidence  of  Phelps'  manner  of  doing  business  at  Mankato 
•1)ould  have  been  excluded.  Unless  he  was  the  defendants'  agent, 
it  was  irrelevant ;  and  before  the  act  of  B.  can  be  given  in  evidence 
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as  the  act  of  A»,  it  must  be  proved  that  B.  was  the  agent  of  A. 
Starkie,  Pt.  4,  p.  55.  The  plaintiff  claims,  indeed,  that  the  evidence 
in  question  itself  tends  to  prove  this;  but  the  agency  of  a  party 
must  be  proved  from  other  evidence  than  his  acts  before  it  can  be 
shown  that  his  acts  are  binding  upon  his  alleged  principal  JScoli 
i.  Ora/tSy  1  Conn.  255.  B.'s  authority  to  act  for  A.  may  be  inferred 
from  the  habit  and  course  of  dealing  of  A.  and  B.,  but  not  of  B. 
alone,  even  though  his  acts  be  done  in  A.'s  name.  Starkie,  Pt  4, 
pp.  55,  59.  In  this  case  Phelps  did  not  assume  to  act  in  the  name  of 
the  defendants.  Plaintiff  would  infer  Phelps'  agency,  from  the  fact 
that  the  way-bill,  which  he  usually  left  with  the  goods,  was  signed 
by  defendants'  freight  agent,  and  included  a  charge  for  team,  as  well 
as  railroad  charges. 

The  bearing  of  the  way-bill  was  Phelps'  act ;  its  delivery  to  him 
was  the  act  of  defendants'  freight  agent.  On  its  face  it  purports  to 
be  for  transportation  to  Waseca  only,  and  its  delivery,  receipted  by 
the  station  agent,  to  Phelps  (it  appearing,  according  to  the  evidence 
introduced  by  plaintiff  himself,  that  the  freight  was  delivered  to 
Phelps  by  the  station  agent,  upon  his  receipting  therefor,  and  either 
paying  or  becoming  personally  responsible  to  defendants  for  the 
freight  money  and  back  charges  due  them),  tends  of  itself  to  proA  e 
that  such  goods  and  way-bill  were  delivered  to  him,  not  as  defend- 
ants' employee,  but  as  the  agent  of  the  consignees.  It  appears,  how- 
ever, that  these  way-bills  usually,  but  not  always,  included  a  charge 
for  "  team"  additional  to  defendants'  dues,  which  is  said,  though  of 
this  there  is  no  nroof,  to  be  for  hauling  from  Waseca  to  Mankato. 
Whether  added  by  the  freight  agent,  and,  if  so,  at  whose  direction 
or  request,  or  by  Phelps  himself,  does  not  appear;  but,  at  all  events, 
there  is  no  inference  from  the  circumstances  that  Phelps  received 
the  bill  as  defendants'  agent,  to  collect  the  amount  for  them,  and  on 
their  account,  for  the  plaintiff  has  himself  introduced  positive  testi- 
mony that  the  defendants  had  no  interest  in,  nor  received  any  part 
of,  the  moneys  received  on  the  transportation  of  freight  between 
Waseca  and  Mankato.  The  evidence  of  Palmer  was  inadmissible., 
for  the  further  reason  that  he  testified  only  to  facts  occurring  after 
the  fire;  and  Phelps'  way  of  doing  business  at  Mankato  in  May 
could  have  no  tendency  to  prove  what  it  was  in  March.  Mead's 
declarations,  though  of  themselves,  indeed,  they  rather  go  to  show 
thai;  defendants  had  no  control  over  the  rates  of  freight  betwef^n 
Waseca  and  Mankato,  yet  were  inadmissible  in  any  view.     They 
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did  not  teud  to  prove  any  contract  with  plaintiff,  or  any  usage  of 
defendants.  There  is  no  evidence,  either  that  the  matters  in  ques- 
tion were  withiu  the  scope  of  his  agency,  or  that  the  declaradous 
were  in  regard  to  a  transportation  then  depending  so  as  to  be  part 
c»f  the  res  qestm.    1  Greenleaf  Evid.,  sub.  113. 

We  thiUA,  however,  that  there  is  competent  evidence  in  the  caso 
leading  to  show  that  Phelps  was  an  independent  common  carrier. 
In  that  case  defendants  were  intermediate  carriers  between  Foi't 
Howard  and  Mankato.  If  they  were,  were  they  under  any  responsi- 
bility to  plaintiff  at  the  time  of  said  fire  in  respect  to  such  goods  ? 
If  so,  what  was  it  ? 

It  is  held  in  England,  and  in  some  of  the  states,  and  is  laid  down 
by  Mr.  Angell,  that  persons  receiving  goods  as  common  carriers 
continue  to  be  responsible,  in  that  capacity,  until  the  goods  are 
delivered  at  the  place  to  which  they  are  directed,  though  it  is  beyoud 
the  limits  of  the  place  to  which  they  are  accustomed  to  carry  ami 
deliver  (Angell  on  Carriers,  §  95  [4th  ed.],  1868;  Muschamp  1. 
Lancaster  £  Preston  Railway,  8  M.  &  W.  421;  Bennett  v.  Pilya- 
1  Fla.  403;  C%oteauz  v.  Leach,  18  Penn.  St  224;  III  Cent.  R,  R.  v. 
Johnsony  34  111.  389) ;  that  by  receiving  goods  marked  for  pliioc .^ 
beyond  their  route  they  are  impliedly  bound  to  see  them  cai  riod  Lo 
their  destination.  Muschamp  v.  Lancaster  and  Preston  Railway. 
S  M,  &  W.  421;  Watson  v.  Ambesgate,  NottingJiam  and  Boston 
Railroad  Co.,  3  Eng.  Law  and  Eq.  Rep.  497 ;  III.  Cent.  Railroad 
Y.  Johnson,  34  111.  389.  But  this  rule  applies  to  the  first  car- 
rier only,  and  not  to  any  subsequent  or  intermediate  carrier. 
The  contract  is  held  to  be  exclusively  with  the  first  carrier,  and 
there  is  no  right  of  action  in  favor  of  the  owner  against  any  of  the 
subsequent  carriers  on  the  route,  even  where  the  loss  is  shown  to 
have  occurred  on  one  of  the  subsequent  roads  on  the  route.  Bristol 
a7id  Exeter  Railway  v.  Collins,  6  Hurl.  &  Norm.  969.  It  is  said  in  an 
able  article,  in  support  of  the  rule,  that  "  this  liability  of  the  first 
carrier  who  receives  the  goods  may  truly  be  called  the  bond  upon 
which  the  consignor  invests,  and  as  the  first  carrier  is  the  onlj 
party  he  deals  with,  so  he  must  be  the  only  party  to  whom  he  can 
resort  for  the  condition  of  his  bond.'*    2  Am.  Law  Rev.  440. 

Upon  this  view  of  the  law,  as  plaintiff's  contract  was  with  the 
Chicago  and  Northwestern  railroad,  his  only  remedy  would  be  against 
them,  even  though  the  terms  of  their  receipt  would  be  a  bar  to  ai*3?  " 

Vol.  II.  — 18 
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action  against  them.  Coxon  v.  G,  \V,  R,  R,  Co.,  5  Hurl.  &  Norm. 
274 ;  Bristol  S  Exeter  Railway  v.  Colli?is,  id.  969. 

On  the  other  hand,  it  is  stated  by  Judge  Redfield,  that  the  general 
view  of  the  American  cases,  and  the  more  just  and  reasonable  rule, 
Buid  the  doctrine  which  seems  likely  to  prevail  in  this  country,  is 
that  laid  down  in  the  earlier  English  cases,  viz. :  that,  in  the  absence 
of  special  contract,  the  carrier  is  only  liable  for  the  extent  of  his 
own  route,  and  for  the  safe  storage  and  delivery  to  the  next  carrier. 
2  Redfield  on  Railways,  ch.  26,  sec.  14,  §§  180,  182,  and  cases  cited ; 
Oar  side  v.  Tre?it  £  Mersey  Nav.  Co.,  4  T.  R.  581. 

So  Story  states,  "  That  the  American  rule  probably  is,  that  if  the 
carrier  receiving  the  goods  has  no  connection  in  business  with 
another  line,  and  receives  pay  for  transportation  only  on  his  own 
road,  he  is  not  liable,  in  the  absence  of  any  special  contract,  for  a 
loss  beyond  his  own  line ;  and  the  simple  receipt  of  goods  directed 
to  a  place  beyond  does  not,  prima  facie,  create  a  contract  to  carry 
such  goods  to  their  final  destination."  Story  on  Bailments  (ed. 
1863),  §  538.  The  rule  laid  down  in  Gar  side  v.  Trent  &  Mersey  Kav. 
Co.,  that  each  carrier,  in  the  absence  of  special  contract,  is  only 
liable  to  the  extent  of  his  own  route,  and  the  safe  storage  and  deliv- 
ery to  the  next  carrier,  is  said  by  the  supreme  court  of  Vermont  (23 
Vt  186)  to  be  "undoubtedly  the  better,  the  more  just  and  rational, 
and  the  more  generally  recognized  rule  upon  the  subject,"  and  what 
is  called  the  "  American  rule,"  seems  to  be  based  on  that  case.  See 
2  Redfield  on  Railways,  supra,  and  Thomas  v.  Bost,  £  Prov.  R.  R., 
10  Met.  472.  The  question  is  new  in  this  state,  but,  after  giving  it 
all  the  consideration  due  to  its  great  interest  and  importance,  we 
feel  ourselves  constrained  to  take  our  place  with  the  adherents  to  the 
"American  rule,"  as  above  stated.  But  though  he  is  not  liable 
beyond  his  own  route,  yet,  if,  at  the  end  of  the  route,  the  carrier 
stores  the  goods  in  his  own  warehouse,  without  delivery,  or  notice, 
or  attempt  to  deliver  to  the  next  carrier,  he  is  not,  by  such  mere  act 
of  storage,  released  from  liability  as  a  carrieh  McDonald  v.  W.  R. 
R.,  34  N.  Y.  497,  500. 

In  Garside  v.  Trent  &  Mersey  Nav.  Co.  the  defendants  were  com- 
mon carriers  between  Stonepoint  and  Manchester.  Plaintiff's  goods 
were  taken  at  Stonepoint  to  be  carried  to  Manchester,  and  from 
Manchester  by  another  carrier  to  Stockport,  and,  by  agreement,  they 
were  to  be  kept  in  defendants'  warehouse  without  charge,  and  to  be 
kept  till  called  for  bv  the  carrier  for  Stockport ;  and  it  was  held,  that 
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their  duties  as  carriers  ended  with  the  storage  of  the  goods  and  thai 
they  were  thereafter  in  the  situation  of  warehousemen  only.  BuL- 
LEB,  J.,  remarked :  "  The  keeping  of  the  goods  in  the  warehouse  is 
not  for  the  convenience  of  the  carrier,  but  the  owner,  for  when  the 
royagi  to  Manchester  is  performed,  it  is  the  interest  of  the  carrier 
to  get  rid  of  them  directly,  and  it  was  only  because  there  was  no 
person  at  Manchester  ready  to  receiye  these  goods,  that  the  defend- 
ants were  obliged  to  store  them/' 

The  defendants  contend  that  the  facts  in  the  case  at  bar  bring  it 
strictly  within  the  doctrine  in  the  above  case.  Though  the  defend- 
ants did  not  deliver  the  goods,  there  was,  they  say,  no  opportunity 
to  deliver  them ;  for  Phelps  did  not  call  for  any  while  they  were 
stored  in  their  warehouse;  nor  had  he  any  place  for  their  receipt. 
The  goods,  it  is  said,  were  stored,  not  for  defendants'  convenience, 
but  because  there  was  no  one  to  receive  them,  or  to  whom  they  could 
be  delivered. 

But  this,  it  seems  to  us,  assumes  the  very  point  upon  which  the 
question  turns.  In  Garside  v.  Trent  <£  Mersey  Nav,  Co,^  the  storage 
was  for  plaintiff's  convenience,  because,  by  agreement  with  him,  the 
defendants  had  precluded  themselves  from  delivering  them  to  the 
next  carrier  elsewhere  than  at  their  warehouse.  Thev  were  bound 
to  keep  them  there  till  called  for.  It  is  true,  that  the  defendants  in 
the  case  at  bar  had  a  right  to  presume  that  the  plaintiff  intended 
they  should  transport  and  dispose  of  the  goods  in  the  usual  way, 
and  that  the  contract  between  them  would  be  implied  to  be,  that 
defendants  were  only  bound  to  transport  and  deliver  them  accord- 
ing to  the  established  usage  of  the  business,  whether  plaintiff  knew 
it  or  not  (  Van  Santvoord  v.  SL  John,  6  Hill,  157) ;  that  established 
usage,  too,  included  the  storage  in  defendants*  warehouse,  until 
enough  freight  having  been  accumulated  for  a  load,  Phelps  should 
call  for  them.  It  may  be  said  then  to  have  been  by  agreement  with 
the  plaintiff,  that  the  defendants  so  stored  the  goods;  but  it  would 
not  follow  from  that  circumstance  that  such  storage  was  for  Ms  con- 
venience. They  were  as  much  bound  in  respect  to  Phelps,  by  the 
custom  of  conducting  business,  as  the  plaintiff  to  them. 

By  their  agreement  with  Phelps  they  had  precluded  themselves 
from  delivering  the  goods  to  any  other  carrier  than  himself,  and  by 
their  customary  mode  of  doing  the  business  with  him  under  thai 
Agreement  they  were  bound  to  keep  such  freight  for  him  as  afore- 
said.    Phelps  never  received  the  goods  till  enough  had  accumulated 
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for  a  load,  and  was  not  bound  to  receive  them  sooner.  Defeudauta 
never  delivered,  and  could  not  insist  on  delivering,  them  sooner,  and 
the  plaintiff's  goods  were  destroyed  because  of  this  arrangement; 
io:  the  case  finds  that  Phelps  had  not  called  until  after  the  fire, 
because  there  was  twt  enough  for  a  had.  It  makes  no  difference,  if  ' 
the  fact  were  so,  thougii  that  does  not  appear,  that  there  was  no  other 
carrier  at  Waseca  than  Phelps  to  whom  the  goods  could  have  been 
sooner  delivered.  There  was  another  independent  line  for  Mankato 
connecting  with  defendants'  road  by  rail  at  Owatonna;  but  defend- 
ants' established  usage  was  to  forward  them  by  Phelps,  via  Waseca. 
By  this  usage  plaintiff  of  course  was  bound;  but  was  this  custom, 
and  this  agreement  with  Phelps  under  which  plaintiff's  goods  were 
so  disposed  of,  for  plaiyitiff's  convenience?  Surely  not  Tlie 
arrangement  with  Phelps  was  made  by  defendants  in  their  interest, 
and  for  their  benefit,  viz. :  to  procure  the  consignment  of  a  larger 
amount  of  Mankato  freight  over  their  rojwl. 

The  general  interest  of  carriers  is,  as  Mr.  Justice  Buller  says,  "  to 
get  rid  of  the  goods  directly  the  journey  is  performed."  But  here 
the  expected  benefit  above  mentioned  had  made  it  defendants'  inter- 
est to  make  arrangements  which  necessarily  included  a  temporary 
retention  of  the  goods  by  them.  It  is  as  if  defendants,  on  receiving 
plam tiff's  goods,  had  said:  **we  intend,  instead  of  sending  your 
goods  to  Mankato,  via  Owatonna,  to  transport  them  to  Wa^jeca, 
keep  them  in  our  warehouse  till  enough  of  such  freight  has  accumu- 
lated for  a  load,  and  then  deliver  them  to  Phelps,  to  whom  alone  we 
have  agreed  to  deliver  them,  in  consideration  of  his  putting  or. 
teams,  and  engaging  in  the  transportation  of  freight  between 
Waseca  and  Mankato,  at  our  request  and  for  our  benefit ; "  and  plain- 
tiff assents. 

But  it  is  not  his  convenience  that  is  consulted  in  this  arrange- 
ment, but  that  of  the  defendants.  They  carried  the  goods  pas; 
Owatonna  to  Waseca,  and  stored  them  there  for  their  own  conven 
ience,  and  for  the  purpose  of,  and  until,  delivery  to  Phelps,  under 
their  arrangement  with  him ;  such  storage  was  but  an  accessory  to 
defendants'  carriage ;  simply  one  step  on  their  established  course  of 
tlie  transport  and  delivery  of  such  goods,  which  were  still  in  transit, 
and  defendants'  liability  as  carriers  in  respect  thereof  still  existed 
when  they  were  burned.  3  Kern.  569;  34  N.  Y.  497,  606;  6  Hill, 
15T.  With  regard  to  the  release  set  up  in  the  answer,  we  do  not 
think  tlie  case  discloses  any  evidence  tending  to  show  that  the  plain- 
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tiff  ever  executed  it.    It  is  not,  therefore,  necessary  to  consider  its 
effect. 

It  is  unnecessary,  also,  to  consider  the  other  questions  raised  and 
arising  on  the  rulings  and  charge  of  the  court ;  •  for  the  evidence 
shows,  in  our  opinion,  us  matter  of  law,  that  defendants'  liability 
at  the  time  of  the  tire  was  that  of  common  earners;  supposing 
them,  that  is,  to  be  intermediate  carriers  between  Fort  Howard  and 
Mankato,  which,  we  think,  the  evidence  was  competent  to  establish  ; 
Phelps'  teams  being,  in  our  view,  an  independent  line  of  carriers 
between  Waseca  and  Mankato. 

The  judgment  of  the  district  court  must  therefore  be  affinned. 

Affirmed, 

NoTB.—  See  Burroughs  y.  Norwteh  and  WorcetHer  Railroad  Company,  and  note,  1  Am. 
Kep.  7«.    Alsio  A'aWiua  LmkH  Co.  v.  WorcetAer  and  Nashua  R.  R.  Co..,  post,  242. 

That  a  carrier  receiving  goods  Is  not,  in  the  abseiKie  of  any  Bpeeiai  contract,  liable 
for  a  loss  beyond  his  own  line,  where  he  receives  pay  for  transportation  on  his  own  line 
only,  and  has  no  connection  lu  business  with  the  connecting  line,  even  though  the 
giKids  be.raarked  for  a  point  beyond  his  line,  has  been  held  in  the  following  additional 
cases:  Carter  v.  Peek^  4  Sneed,  203;  Elmore  v.  Kaugatuck  Railway,  28  Conn.  457;  Jen^ 
nernm  v.  Camdtti  and  Amboy  Railroad  Co.t  4  Am.  Law  Keg.  284;  AnultY.  MU»u*8ippi 
RaUtoau,  9  Iowa,  483;  yaugaluck  Railroad  Co.  v.  Waterhu^y  Button  Co.,  24  Coui:.  468; 
Converse  v.  Norwich  amd  New  York  Transportation  Co.,  83  id  179 ;  McMUlan  ▼.  Mich» 
ioan  Southern  RaQroad  Co.^  16  Mich.  119;  Brintnal  v.  Saratoga  and  Whitehall  Railroad 
Oi.  82  Vt.  666;  Perkins  v.  Portland  and  Saco  RaUnxui  Co.,  47  Me.  573. 

S  me  of  the  American  courts,  however,  have  held  carriers  liable  where  the  gooit  j 
were  marked  beyond  their  line.  Mo8her  ▼.  Southern  Express  Co.,  88  Oa.  87 ;  Smtthem 
fijTprew  Co  ▼.  Slua,  id.  519 ;  Foy  v.  Troy  and  Boston  RaUroad  Co.,  24  Barb.  382 ;  Kyle  ▼.  27m 
Laurens  Raittoad,  10  Rich.  Law,  282.  In  Anifie  v.  The  Mtsrtsslppi  and  M.  R.  R.,  9  Iowa, 
487,  the  court  says :  **  When  a  common  carrier  receives  goods  marked  for  a  pnrtlcular 
place  beyond  the  terminus  of  his  route,  unaccompanied  by  any  directiou  as  to  their 
transportation  and  delivery,  except  such  as  may  be  inferred  from  the  mark,  he  is  prima 
fade  bound  to  carry  and  deliver  them  according  to  the  mark." 

Although  a  carrier  may  not  be  liable  beyond  his  route  without  a  contract  to  that 
effect,  yet  such  contract  may  be  implied  from  circumstances,  and  without  an  express 
sti  pu  lation  to  that  effect.  Najae  v.  Boston  and  Lowell  RaUmad  Co. ,  7  All  en,  329 :  Morf^  v. 
Vermont  and  Canada  Railway  Co.,  41  Vt.  660;  Cults  v.  Brainard  (Vt.),  1  Am.  Kep.  353. 
As  when  a  carrier  has  been  in  the  habit  of  receiving  and  forwarding  goods  directed  to 
any  particular  place,  an  agreement  on  his  part  to  take  them  there.  St.  John  v.  Van 
SantvtMjrd,  6  Hill,  158.    But  see  Burroughs  v.  Norwich  ami  Worcester  RailnKnl  Co..  KUimi. 

When  several  carriers  are  associated  in  a  continuous  line  of  transportation,  and  in 
the  course  of  business  goods  are  carried  through  the  connecting  line  for  one  price 
under  an  agreement  by  which  the  freight  money  is  divided  among  them  in  proportions 
Axed  by  the  agreement,  if  the  carrier  at  one  end  of  the  line  receives  goods  to  be  trans- 
ported, though  marked  for  a  consignee  at  the  other  end  of  the  lino,  and  on  delivery  ol 
the  goods  takes  pay  for  transportation  through,  the  carrier  who  so  receives  the  goods 
Is  bound  to  carry  them  or  see  that  they  are  carried  to  their  destination,  and  is  liable 
for  any  accidental  loss  happening  in  any  part  of  the  connected  line.  Ntisiiiin,  L^*ck 
Ci*.  V.  Worcester  A  Nashua  R.  R.  Co.,  ;x«rf,  p.  242;  Champfoji  v.  BtHttwick,  11  Wend 
571;  18  id.  174;  2  Uedfleld  on  Hallways,  104.  And  this  liability  may  attach  with- 
out an  express  and  technical  partnership,  as  where  one  carrier  received  pay  for  thi 
transpcrtation  over  his  own  and  the  connecting  line.    We4id  v.  The  Saratoga  <{r  Schs- 
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nectady  B.  B.  Co.,  19  Wend.  584;  Wilcox  v.  Parmelee,  8  Sandf.  6ia  This  doctrine 
reoognfzed  In  Van  Santvoord  v.  St,  Johrit  9  Hill,  158 ;  see,  also,  Quimby  y.  VandarbOt,  17 
N.  Y.  815;  Burtia  ▼.  The  Buffalo  A  State  Line  R.  R.  Co.^  Zi  id.  209,  278;  Chateaux  ▼. 
Leacfu  18  Penn.  St.  224 ;  Baltimore  A  Phila.  Steamboat  Co.  v.  Broum^  64  Penn.  77 ;  Oairter 
T.  Peeh,  4  Sneed  (Tenn.),  203.  The  rule,  however,  seems  to  be  in  Massachusetts  that 
nothing  but  a  special  aigreeinent  will  render  a  carrier  liable  beyond  his  own  line.  See 
BiurroughB  v.  Norwich  Jt  Worcester  B.  B.  Co^  1  Am.  Rep.  78 ;  DarUng  ▼.  The  Botton  dt 
Wivrceeter  B.  B.  Co.,  11  Allen,  285.  The  same  doctrine  is  held  in  Connecticut.  Hood  ▼• 
New  York  A  Neiw  Haioen  B.  B.  Go.,  22  Conn.  1 ;  EUnujre  v.  Naiuuoaltuch  B.  B.  Go.,  0  Id. 
i57 ;  Comwrw  ▼•  The  Norwich  A  Woreeater  Transportation  Co,,  88  Id*  IM.— Bar. 


Lash  t.  Lahbert  et  al 

05  Minn.  418.) 
War,  effect  of  on  contracts  for  interest. 


On  the  14th  of  August,  1860,  the  plaintiff  loaned  the  defendant,  a  dtixen  of 
Minnesota,  the  sum  of  $17,000,  upon  a  bond  and  mortgage  on  lands  in  that 
state,  conditioned  for  the  payment  of  the  principal  in  five  jears,  with  inter- 
est, payable  semi-annually.  The  plaintiff  was,  at  the  time,  a  resident  of 
North  Carolina,  and  so  continued  to  the  date  of  the  action,  and  not  there  nor 
elsewhere  engaged  in  the  service  of  the  United  States,  but  during  the  whole 
period  he  had  an  agent  in  the  state  of  Minnesota.  In  an  action  brought  to 
foreclose  the  mortgage,  Iisld,  that  the  plaintiff  was  entitled  to  recover  the 
interest  accruing  on  the  bond  during  the  rebellion  and  before  maturity. 

This  was  an  action  brought  to  foreclose  a  mortgage  executed  by 
Mary  S.  Lambert  and  husband  to  the  plaintiff.  Both  of  the  mort- 
gagors having  died,  the  action  was  brought  against  their  heirs. 
The  court  below  gave  judgment  for  the  plaintiff,  and  the  defendants 
appeal  to  this  court.    The  facts  are  stated  in  the  opinion. 

Smith  £  GilmaUy  for  appellants : 

The  court  erred  in  allowing  interest  during  the  continuance  of 
the  war. 

A  state  of  war  suspends  all  contracts  between  citizens  of  the 
respective  belligerents  during  its  continuance.  GriswoldY.  Wadding- 
ton,  16  Johns.  438.  This  principle  operated  in  full  force  during  the 
late  rebellion.  Tlie  Prize  CaseSy  2  Black,  635 ;  Mrs.  Alexatider^B 
Cotto7i,  2  Wall.  404 ;  The  Venice^  id.  258 ;  The  Hamptony  5  id. 
372;  The  William  Bagaly,  id.  377;  Hangers.  Abbott,  Q  id.  632, 
While  the  remedy  to  enforce  a  claim  is  suspended,  interest  upon  the 
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claim  is  also  suspended.  McCall  v.  Turner j  1  Call.  (Va.)  133; 
Brewer  v,  Husiie,  3  id.  22;  Hoare  v.  Allen,  2  Dall.  (Penn.)  102; 
Foxcraft  t.  NagU,  id.  132 ;  Conn,  v.  Fenn.,  1  Pet  C.  0.  496. 

AUis,  GilfilUan  £  Williams,  for  respondent 

EiPLEY,  C.  J.  The  judge  who  tried  this  case,  without  a  jury,  finds 
chat  on  the  first  day  of  August,  1860,  the  plaintiff  lent  one  Mary  S. 
Lambert  the  sum  of  $17,000,  upon  a  bond  executed  by  herself  and 
Henry  A.  Lambert,  her  husband,  in  the  penal  sum  of  $34,000,  con- 
ditioned for  the  payment  of  said  $17,000  in  five  years  from  that  date, 
with  interest  at  the  rate  of  12  per  cent  per  annum,  payable  semi- 
annually, and  secured  by  mortgage  upon  real  estate  in  the  city  of 
St  Paul,  and  an  assignment  of  all  leases  then  made,  or  which  should 
thereafter  be  made,  of  the  three  westerly  buildings  on  said  mortgaged 
premises,  and  all  the  rents,  issues  and  profits  thereof,  to  be  applied 
by  plaintiff  to  the  payment  of  said  interest,  as  it  accrued  and  became 
due  and  payable,  and  all  expenses  incurred  by  plaintiff  upon  the 
buildings  situate  upon  said  premises,  said  assignors  agreeing  that 
plaintiff  should  cause  the  said  buildings  to  be  insured  to  the  amount 
of  $12,000,  and  pay  the  expenses  thereof  out  of  said  rents;  that 
plaintiff  by  his  agent,  one  Caldwell,  went  into  possession  of  said 
premises  tmder  said  assignment,  and  collected  the  rents  of  said  prem- 
ises up  to  July,  1864,  to  the  amount  of  $6,231.37  and  expended 
thereof  for  repairs  and  insurance  upon  said  mortgaged  property  the 
sum  of  $830.70 ;  that  thereafter,  till  the  31st  of  December,  1866, 
plaintiff,  by  his  agent  Lorenzo  Allis,  continued  to  collect  the  rent^ 
under  said  agreement,  and  received  therefor  $5,333.50,  and  expended 
Tor  taxes,  insurance  and  repairs  upon  said  premises  the  further  sum 
of  $3,166.61 ;  that  on  said  first  day  of  August,  1860,  plaintiff  was, 
and  ever  since  has  been,  a  citizen,  resident  and  inhabitant  of  the  state 
of  North  Carolina,  and  not  there  or  elsewhere  engaged  in  the  mili- 
tary service  of  the  United  States,  and  owned  property  in  the  state 
of  Minnesota  to  the  amount  of  $20,000,  and  did  so  far  aid  and  abet 
the  late  rebellion  against  the  government  of  the  United  States ;  that 
no  other  proof  was  given  as  to  whether  or  not  the  plaintiff  did  aid 
and  abet  the  said  rebellion ;  that  from  said  day  to  July  18, 1864,  the 
plaintiff  had  an  agent  residing  in  St.  Paul,  viz. :  said  Caldwell ;  and 
that  from  that  time  until  the  31st  of  December,  1866.^  said  Allis, 
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who,  during  all  that  time,  was  a  resident  of  St  Paul,  acted  as  plain- 
tiff's agent. 

The  said  judge  also  found  that  the  amount  of  principal  and 
interest  due  and  unpaid  upon  said  bond  and  mortgage  is  the  sum 
of  127,422.44,  for  which  judgment  of  foreclosure  and  sale  was 
entered,  from  which  defendants  appeal. 

In  calculating  the  amount  due,  the  district  judge  has  allowed 
interest  at  the  rate  of  twelve  per  cent  per  annum  after  maturity, 
as  well  as  before,  and  has  deducted  from  the  rents  collected  the 
amounts  above  specified  as  paid  by  plaintiff's  agents  for  taxes,  repairs 
and  insurance. 

The  appellants  contend  that  the  court  erred :  ,  1st  In  allowing 
any  interest  during  the  rebellion,  t.  e.,  from  April  15,  1861,  to  the 
president's  proclamation  pf  May  29, 1865. 

2.  In  allowing  interest  at  twelve  per  cent  per  annum  after  ma- 
turity. 

3.  In  allowing  for  repairs. 

The  2d  and  3d  objections  are  well  founded.  The  statute  in  force 
at  the  date  of  the  bond  reads  as  follows :  "  Interest  for  any  legal 
indebtedness  shall  be  at  the  rate  of  seven  dollars  for  one  hundred 
dollars  for  a  year,  unless  a  different  rate  be  contracted  for  in  writ- 
ing, but  no  agreement  or  contract  for  a  greater  rate  of  interest  than 
twelve  dollar*  for  every  one  hundred  dollars  for  a  year  shall  be 
valid  for  the  excess  of  interest,  over  twelve  per  cent,  and  all  agree- 
ments and  contracts  shall  bear  the  same  rate  of  interest  after  they 
become  due  as  before,  if  the  same  shall  be  clearly  expressed  therein , 
provided,  the  same  shall  not  exceed  twelve  per  cent  per  annum." 
Statutes  1860,  chap.  56,  sea  1. 

This  bond  is  conditioned  to  be  void  on  payment  of  117,000  in 
five  years,  with  twelve  per  cent  interest  per  annum,  payble  semi- 
annually. 

There  is  here  no  stipulation  that  if  the  bond  should  become  for- 
feited by  failure  to  perform  such  condition,  interest  should  run 
thereafter  at  twelve  per  cent  per  annum,  or  any  other  rate. 

There  is  nothing  to  take  it  out  of  the  settled  rule  in  this  stat*;. 
that  the  contract  for  interest  ceases  at  maturity,  and  that  thereafter 
interest  is  allowed  as  damages. 

As  to  repairs,  the  general  rule  is,  that  a  mortgagee  will  be  allowed 
for  all  necessary  repairs  on  the  tenement  of  which  he  is  in  posses- 
sion.    The  court  below  does  not  find  that  the  repairs  allowed  for 
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were  repairs  neoessarily  made  on  the  three  w^^terlj  buildings,  of 
which  plaintiff  was  in  possession.  This  is  the  fact  which  warrants 
their  allowance,  and  it  should  appear  affirmatively  in  the  finding, 
and  especially  because,  whether  they  are  necessary  depends  in  each 
case  on  the  particular  circumstances  thereof  Dexter  y.  Arnold, 
2  Sum.  125,  126 ;   Qreen  v.  LetoiSy  id.  643. 

As  to  interest  accruing,  on  the  special  contract  therefor,  during 
me  rebellion,  before  maturity,  we  think  it  was  properly  allowed.  "A 
class  of  cases  occurred  after  the  revolutionary  war,  in  which  it  was 
held,  that  interest  was  not  demandable  for  the  period  during  the 
war,  where  the  citizen  was  in  the  enemy's  country,  or  with  the 
enemy,  and  had  no  known  agent  in  the  country  competent  to  receive 
payment  and  give  a  valid  discharge,  because,  as  aU  intercourse  was 
prohibited  by  the  existence  of  the  war,  the  payment  of  the  princi- 
pal was  prevented  by  law."  1  Am.  Lead.  Cas.  528,  and  cases  cited. 
As  far  as  we  can  ascertain,  these  cases  all  differ  from  the  one  at  bar 
in  that  the  debts  were  due  before  the  war.  Neither,  it  may  also  be 
noted,  was  there  any  express  contract  for  interest  after  maturity. 
But  in  the  case  of  Shortridge  v.  Mason^  in  the  U.  S.  circuit  court 
for  North  Carolina  (2  Am.  Law  Rev.  95),  Chase,  C.  J.,  held,  that 
these  cases  were  inapplicable  to  the  case  of  a  debt  due  from  a  citi- 
zen of  North  Carolina  to  a  citizen  of  Pennsylvania,  and  that  inter- 
est thereon  was  not  suspended  during  the  rebellion.  This  was  obvi- 
ously correct,  for  it  was  the  treason  of  the  rebel  that  brought  about 
the  prohibition  of  intercourse  that  followed  upon  the  outbrealuof 
the  rebellion. 

To  claim  exemption  from  the  payment  of  interest  on  the  ground 
that  he  was  not  in  default  in  not  paying,  because  the  law  had  pre- 
vented him  from  so  doing,  would  be  to  take  advantage  of  his  own 
wrong.  Harper  et  ah  v.  Eltfy  Cook  Co.,  111.,  Circuit  Court,  July  26, 
1870.  Reported  Chicago  Legal  News  of  July  30, 1870.  Neverthe- 
less, we  think  the  principle  on  which  the  cases  first  referred  to  ai*e 
based  would  be  appUcable  to  the  case  of  debts  due  from  citizens  of 
the  United  States  to  the  citizens  of  the  rebel  states. 

It  was  no  fault  of  loyal  citizens  that  all  intercourse  became  unlaw- 
ful between  themselves  and  the  rebels;  that  all  such  was  prohibited 
by  positive  law.  See  act  of  Congress,  July  13,  1861.  In  the 
words  of  the  case  last  cited,  '^numberless  cases  can  be  found  which 
assert  that  laches  during  war  will  not  be  imputed  by  any  state  to  its 
»wn  loyal  citizens.'^ 
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**  If,  therefore,  plaintiff's  debt  had  been  due  at  the  outbreak  of 
the  rebellion,  and  he  had  no  known  agent  residing  in  Minnesota 
authorized  to  receive  payment,  we  think  he  should  not  have  been 
allowed  now  to  recover  interest  thereon  for  the  time  of  the  war; 
but  tliat  the  defendants  might  well  have  pleaded  that  they  had  been 
prevented  by  law  from  paying,  and,  therefore,  in  no  default  for  not 
paying.  Where  this  is  the  case,  interest  is  not  due;  interest  after  a 
debt  is  due  being  given  by  law,  as  damages  for  default  in  not 
paying.  1  Am.  Lead.  Cases,  526,  803;  Prescoti  v.  Parker, 
4  Mass.  170. 

But  in  the  case  at  bar,  not  only  did  the  principal  debt  not  fall 
due  till  after  the  rebellion  had  been  put  down,  but  there  was  an 
express  agi*eement  to  pay  interest  at  twelve  per  cent  per  annum  till 
the  principal  became  due.  It  is  not,  therefore,  within  the  reasou  of 
the  rule. 

The  payment  of  the  principal  debt  has  not  been  prevented  by 
law ;  the  payment  of  the  semi-annual  interest  at  twelve  per  cent 
per  annum,  as  it  accrued  by  virtue  of  the  special  contract,  was ;  but 
on  these  installments  no  interest  or  damages  for  such  default  has 
been  allowed  or  is  claimed. 

There  is  another  principle,  indeed,  to  the  operation  of  which  is 
due  an  exception  to  the  rule,  that  interest  is  not  recoverable  when 
the  payment  of  the  debt  has  been  prevented  by  law,  viz. :  that  inter- 
est will  be  allowed  in  all  cases  where  there  is  an  express  contract 
Selleck  V.  Frenchy  1  Conn.  32 ;  1  Am.  Lead.  Cases,  600. 

Therefore,  though  the  payment  of  a  debt  be  prevented  by  law, 
yet,  if  such  debt  bear  interest  by  agreement,  interest  is  recoverable, 
unless  the  use  of  the  money  by  the  debtor  has  been  actually  pre- 
vented.   Adams  v.  Cordis^  8  Pick.  260;  1  Am.  Lead.  Cases,  528. 

In  Adams  v.  Cordis,  one  summoned  as  tnistee  (garnishee),  was 
indebted  to  the  principal  defendant,  upon  a  balance  of  account, 
which,  by  agreement,  drew  interest  till  paid  at  five  per  cent.  He 
continued,  after  service  of  the  writ  upon  him,  to  use  the  money  m 
his  business,  and  was  held  chargeable  with  interest  up  to  the  time 
that  the  money  was  demanded,  upon  the  execution  against  the 
funds  in  his  hands.  The  court  say  in  that  cttse  that  ^'  there  is  an 
important  distinction  between  cases  in  which  interest  is  given  by 
way  of  damages,  and  those  in  which  it  constitutes  a  pai*t  of  the 
debt,  as  contracts  in  which  there  is  a  promise  to  pay  interest  In  the 
former  class  it  is  obvious  that  where  one  is  summoned  as  trustee 
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he  is  in  no  fault  for  not  paying,  and,  as  he  made  no  agreement  to 
pay  interest,  he  onght  not  to  be  charged  with  it ;  in  the  latter,  the 
interest  arising  by  virtue  of  the  special  contract  therefor  before  the 
principal  falls  due  is  the  debt  as  much  as  the  principal,  and  he 
ought  to  pay  it,  unless  the  use  of  the  money  has  been  actually 
prevented." 

The  late  case  of  Ward  v.  Smithy  7  Wall.  447,  we  think,  sup- 
ports our  position,  as  does  also  the  reasoning  of  the  supreme  court 
of  Illinois,  in  Mixer  v.  Sibley ,  reported  in  3  Chicago  Legal  News, 
No.  11,  December  10, 1870. 

The  judgment  of  the  district  court  must  be  modified  in  respect 
CO  the  amount  therein  adjudged  due  to  plaintiff,  and  the  case  is 
remitted  to  the  district  court,  to  ascertain  the  amount  due,  in 
accordance  with  the  rules  above  stated,  and  the  insertion  of  the 
sum  so  found  in  the  judgment,  in  lieu  of  the  sum  of  127,422.44, 
aforesaid.  Modified  and  affirmed. 


Wbmplb  v.  Knopf. 

(15  Minn.  440.) 


Beidenee  of  parol  eorUemporaneous  agreement  to  revoke  tniUen  ineirumeni 

inadmissible. 

In  an  action  for  goods  sold  and  del'iTered,  the  plaintiff  gave  in  evidence  a 
written  order,  for  the  goods,  signed  by  the  defendant,  and  proved  that  they 
were  delivered  according  to  the  terms  of  such  order.  The  defendant  there- 
upon offered  to  prove  that  at  the  time  said  order  was  made,  as  an  induce- 
ment thereto,  plaintiff  verbally  agreed  with  defendant  that  the  latter  might 
revoke  the  order  during  the  summer  and  not  take  the  goods,  and  that  dur- 
ing the  summer  and  before  the  delivery  of  the  goods  he  did  revoke  said 
order.    Held,  that  such  offer  was  properly  rejected. 

Action  in  the  nature  of  assumpsit  for  goods  sold  and  delivered. 
I'lie  plaintiff  recovered  judgment  in  the  court  below,  and  tlie 
defenuant  brought  this  appeal.  The  fiMS^s  are  stated  in  the 
opinion. 

Perkins  d  Mott,  for  appellant. 

0,  E.  CoUj  for  respondent 
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Bebrt,  J.  This  is  an  action  in  the  nature  of  assumpsit  for  goods 
sold  and  delivered.  To  make  out  his  case,  plaintiff  introduced  in 
eTidence  a  document  of  which  the  following  is  a  copy,  via. : 

Mr.  O.  F  Brand,  of  the  North-western  Faribault  Nursery : 

Please  send  me  the  following  bill  of  nursery  stock,  to  be  delivered  at  Flari- 

bault.  Rice  county,  Minn.,  during  the  months  of  October  and  November  next. 

I  agree  to  pay  cash  for  all  stock  delivered  at  the  price  below  mentioned,  and, 

should  I  fail  to  pay  for  the  same  when  delivered,  interest  shall  accrue 

thereon  from  the  date  of  delivery  until  fully  paid  at  the  rate  of  twelve 

per  cent.    (Here   follows  a  schedule  of  the  stock  referred  to  in  the  order 

and  the  prices,  amounting  to  $68.00.) 

(Signed.)  ADAM  KNOPF,  Jb., 

Wheeling,  Rice  Co.,  Minn. 
G.  W.  Wbmplb,  Agent. 

June  8, 1869. 

It  appears  that  the  plaintiff  was  Brand's  agent  at  the  date  of  the 
order,  and  that  he  took  the  order  as  such  agent ;  that  as  Brand's 
agent  he  solicited  defendant  to  buy  the  trees ;  that  the  stock  men- 
tioned in  the  order  was  delivered  at  Faribault,  in  October,  1869 ; 
that  the  defendant  was  duly  notified  of  the  delivery;  that  payment 
of  the  price  was  demanded  of  the  defendant  after  the  delivery,  and 
refused;  that  prior  to  the  commencement  of  this  action.  Brand's 
claim  had  been  duly  assigned  to  plaintiff,  and  that  there  had  been 
no  acceptance  of  any  of  the  stock  by  the  defendant. 

Upon  this  showing  the  plaintiff  rested,  and  the  defendant  moved 
to  dismiss  the  action,  "  on  the  ground  that  the  said  sale  of  stock 
was  void  by  the  statute  of  frauds.'*  The  motion  was  properly 
denied.  There  was  an  agreement  signed  by  the  party  sought  to  be 
charged  therewith  in  this  action.  As  we  have  already  held  in  Morin 
V.  Mariz,  13  Minn.  191,  this  satisfies  the  statute.  See  also  Chitty 
on  Contracts,  404,  405. 

The  order  in  this  case  is  not  a  mere  offers  as  in  Lanz  v.  McLaughlin^ 
14  Minn.  75,  but  it  contains  a  positive  and  express  agreement  to  pay 
a  named  sum  for  the  goods  ordered. 

The  motion  to  dismiss  having  been  denied,  "  the  defendant  offered 
to  prove  that  at  the  time  the  said  order  was  made,  as  an  inducement 
to  the  defendant  to  give  it,  the  said  Wemple  agreed  with  the  defend- 
ant that  the  latter  might  revoke  the  order  during  the  summer  of 
said  year,  and  not  take  the  trees,  if  he  so  desired;"  and  also  "that 
during  the  said  summer  he  did  countermand  the  said  order."    Both 
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offers  were  rightly  rejected  by  the  court  If  the  testimony  offered 
had  been  received,  it  could  only  have  been  for  the  purpose  of  show- 
ing that  the  absolute  engagement  which  the  defendant  had  entered 
into  by  the  terms  of  the  order  was  not  absolute,  but  conditional 
This  would  be  neither  more  nor  less  than  a  violation  of  the  well- 
settled  rule,  that  '^  parol  contemporaneous  evidence  is  inadmissible 
to  contradict  or  vary  the  terms  of  a  valid  written  instrument'^ 
1  6r.  Ev.  §  475.  It  would  be  to  permit  the  defendant  to  show  that 
the  agreement  evidenced  by  the  order  was  not  the  agreement  of  the 
parties,  but  that  something  entirely  inconsistent  with  it  was  the 
agreement  of  the  parties.  We  have  examined  Clarlc  v.  Tappaji^ 
32  Conn.  56,  cited  by  defendant's  counsel,  and  are  unable  to  see  how 
the  doctrines  there  laid  down  can  take  the  case  at  bar  out  of  the 
general  rule  above  referred  to.  That  was  a  case  in  which  the 
defendant,  being  a  member  of  a  partnership,  was  released  from  all 
Uabity  as  a  member  of  such  partnershipy  in  consideration  of  his 
individual  promise  to  pay  the  amount  of  such  liability.  In  an 
action  brought  upon  the  individual  promise,  oral  evidence  of  such 
promise  was  received,  and  it  was  held  that  the  release  could  not  be 
introduced  in  evidence  as  a  defense.  The  oral  evidence  was  received 
upon  the  ground  that  the  release  was  not,  and  did  not  purport  to 
be,  the  agreement  between  the  parties.  It  was  simply  an  act  done  by 
one  party  in  performance  of  an  agreement  anterior  to  it ;  and  the 
release  was  very  properly  excluded,  because  it  was  a  release  of  the 
defendant's  liability  as  a  member  of  tlie  partnership,  while  the 
promise  set  up  was  one  by  which  the  defendant  charged  himself, 
not  as  a  partner,  but  as  an  individual 

Oral  evidence  of  the  promise  did  not,  then,  tend  to  vary  or  con- 
tradict the  terms  of  the  release,  and,  as  the  release  did  not  purport 
to  discharge  or  extinguish  any  individual  liability,  it  furnished  no 
defense  to  the  action.  The  case  cited,  then,  is  hardly  an  authority 
for  the  defendant's  claim,  that  he  should  have  been  permitted  to 
show,  by  parol  evidence,  that  the  written  order  which  purported  to 
be  tlie  agreement  of  the  parties  in  the  case  was  not  such  an  agree- 
ment It  is  argued  by  defendant  that  the  testimony  offered  should 
have  been  received,  because  this  was  a  case  in  which  a  part  only  of 
an  entire  verbal  contract  was  reduced  to  writing.  An  exception  to 
the  general  rule,  on  this  ground,  has  been  very  generally  allowed  in 
particular  oases.  But,  as  remarked  by  Judge  Eedfield,  in  Gr.  Ev. 
(12th  ed.),  §  284,  a.,  this  "is  a  qualification  of  the  general  rule  which 
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*     *     *     it  will  be  always  difficult  to  apply  in  practice,  without 
materially  trenching  upon  the  integrity  of  the  rule  itself." 

We  find  no  case  going  so  far  as  the  court  below  was  asked  to  go 
in  this  instance.  The  English  cases  of  Pynn  t.  Campbell,  G  EH. 
&  Bl.  370;  and  WallU  v.  LiitelU  11  C.  B.  (N.  S.)  370,  hold  ii)at 
parol  evidence,  showing  that  the  commencement  of  the  obiigiit  ion 
evidenced  by  the  writing  was  suspemled,  may  be  received,  ujwn  the 
priuciple  upon  which  it  may  be  shown  that  a  deed  was  never  deliv- 
ered, or  is  an  escrow,  that  is  to  say,  upon  the  ground  that  thei-e 
never  was  an  agi*eement  The  same  cases,  however,  expressly  dis- 
tinguish the  admission  of  oral  testimony  for  the  purpose  of  shoe- 
ing a  suspension  of  the  obligation  of  the  agreement,  from  itd 
admission  for  the  purpose  of  showing  a  defeasa}ice  of  the  obligation 
of  the  agreement  The  idea  of  admitting  it  for  the  latter  pur}>ose 
16  repudiated ;  and  yet  this  is  the  very  purpose  for  which  it  must  be 
admitted  in  the  case  at  bar,  if  at  all.  So  far  as  the  point  under  con- 
sideration is  concerned,  it  is  not  claimed  that  the  written  agreement 
iu  this  cose  was  not  made  by  the  parties,  nor  that  its  obligation  did 
not  commence  immediately ;  but  that  by  a  prior  or  contemporaneou;s 
verbal  agreement  it  was  subject  to  be  defeated  by  subsequent  action 

tpon  the  part  of  the  defendant 

JudgmetU  affirtned. 


Weller  y.  Eakes  ei  oL 

(15  Minn.  461.) 
B<md  of  Indemnity — no  recovery  an,  wUhout  actual  damage, 

Tlie  plaintiff  had  delivered  to  the  defendants  goods,  subject  to  a  lien  for 
freight  charges  in  favor  of  C. —  from  whom  plaintiff  had  received  them  ~ 
^vithout  collecting  such  charges,  upon  receiving  from  the  defendants  a  bond 
conditioned  to  indemnify  the  plaintiff  '*  against  any  legal  liability  whicli  lit- 
may  have  incurred"  by  so  doing.  Judgement  was  recovered  by  C.  ag8:ii.«i 
the  plaintiff  for  the  amount  of  such  charges  and  cost,  but  it  did  not  apix-ai 
that  it  luui  been  paid.  In  an  action  upon  the  bond,  held,  that  the  plaintiff 
could  not  recover,  as  there  was  no  proof  of  actual  damage. 

This  action  was  brought  upon  a  bond  of  indemnity.    The  facts 
ap))car  in  the  opinion. 
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AUis  OilJUlan  &  WiUiams,  for  appellant 
(7.  K.  Davis,  for  respondent 

Berry,  J.  Plaintiff  was  captain  of  the  steamboat  ^  Ben  Gamp- 
bell/'  upon  which  he  transported  for  defendant  Bowers  a  quantitj 
of  apples,  which  he,  plaintiff,  had  received  from  the  steamboat  "  Cen- 
tralia,"  subject  to  a  lien  upon  the  same  in  favor  of  the  "  Centralia*' 
for  freight  charges  thereon.  This  claim  of  lien  being  disputed  by 
Bowers,  the  plaintiff,  without  collecting  said  charges,  delivered  the 
apples  to  Bowers,  upon  receiving  from  him  and  his  co-defendant 
Eames,  a  bond  conditioned  as  follows :  "  Now,  therefore,  for  the  pur- 
pose of  getting  such  apples  from  the  possession  of  said  John  Weller, 
this  bond  is  given  to  indemnify  said  Weller  against  any  legal  liability 
which  he  may  have  incurred  to  said  steamboat  "  Centralia  "  by  rea- 
son of  having  delivered  said  apples  without  having  collected  said 
back  charges."  Judgment  for  the  amount  of  said  charges,  interest 
thereon  and  costs,  was  recovered  by  the  owners  of  the  "  Centralia" 
against  pUintiff,  and  one  Deering,  owner  of  the  "  Ben  Campbell,'' 
in  an  action,  of  the  commencement,  pendency  and  object  of  which 
defendants  had  due  notice.  It  does  not  appear  that  the  judgment 
has  been  paid,  nor  that  the  plaintiff  has  suffered  any  actual  damage 
m  consequence  of  its  rendition,  or  his  liability  for  the  charges  afore- 
8ttid«  or  upon  said  judgment 

The  plaintiff  brings  this  action  upon  the  bond,  and  we  are  of 
opinion  that  upon  the  facts  stated  it  cannot  be  maintained. 

"Indemnify"  is  defined  by  Webster  to  mean,  "1.  To  sa?e  harm- 
less ;  to  secure  against  future  loss  or  damage.  2.  To  make  up  for 
that  which  is  past ;  to  make  good,  to  re-imburse."  By  Worcester  it 
is  defined  to  mean,  "  1.  To  secure  against  damage,  loss,  injury  or 
penalty;  to  save  harmless.  2.  To  compensate  for  loss  or  injury; 
to  re-imburse ;  to  remunerate."  The  word,  then,  appears  to  be  used 
in  two  general  senses:  first,  in  the  sense  of  giving  security,  whicli 
in  a  case  like  this  at  bar  is  done  by  the  execution  and  deliverv 
of  a  bond;  and  second,  in  the  sense  of  compensating  for  actual 
damage.  We  think  the  latter  sense  is  that  in  which  the  word 
^  indemnify "  must  be  held  to  have  been  used  in  the  bond  in  thi&^ 
case.  If,  tiiien,  for  the  purpose  of  determining  what  obligation  the 
defendants  have  assumed.,  we  consult  approved  lexicographers,  it 
would  seem  that,  as  the  agreement  to  indemnify  was  an  agreement  to 
Compensate  for  actual  damage,  this  action  cannot  be  maintained 


152  MINNESOTA, 


Weller  ▼.  Baidm. 


without  proof  of  actual  damage.  And  were  the  question  presented 
res  nova,  and  to  be  answered  solely  by  a  consideration  of  the  natural 
dnd  ordinary  signification  of  the  language  employed,  we  should  bar*'' 
had  very  littie  hesitation  in  arriying  at  the  conclusion^  that  a  coye- 
nant  to  indenuiify  agamst  legal  liability  would  be  satisfied  by  com- 
pensation for  all  actual  damage  resulting  from  such  liability.  But 
there  are  not  a  few  authorities  haying  a  bearing  more  or  less  direct 
upon  the  point  in  hand,  and  they  are  not  all  harmonious. 

In  a  note  to  Gutter  y.  SoutJiern,  1  Wms.  Saund.  116,  relied  upon 
by  counsel  upon  both  sides  in  the  case  at  bar,  it  is  said:  ''In  all 
cases  of  condition  to  indemnify  and  save  harmlessy  the  proper  plea 
is  non  damnificatusy  and  if  there  be  any  damage  the  plaintiff  must 
reply  to  it.  This  plea,  howeyer,  cannot  be  entertained  when  the 
condition  is  to  discliarge  or  acquit  the  plaintiff  from  such  a  bond,  or 
other  particular  thing,  for  then  defendant  must  set  forth  affirma- 
tively the  special  manner  of  performance.  But  it  is  otherwise  where 
the  condition  is  to  discharge  and  acquit  plaintiff  from  any  damage 
by  reason  of  such  bond,  or  other  particular  thing,  for  that  is  in 
truth  the  same  thing  with  a  condition  to  indemnify  and  save  harm- 
less." And  see  Andrus  v.  Waring,  20  Johns.  161 ;  McOlure  v.  Erwm, 
3  Cow.  332 ;  Wicker  v.  Hoppock,  6  Wall.  94. 

The  rule  thus  laid  down  in  the  note  of  Serjeant  Williams  seems 
to  us  to  be  the  true  rule,  and  in  harmony  with  the  general  principles 
and  analogies  of  the  law.  No  distinction  is  there  taken  between 
an  agreement  to  indemnify  against  liability  and  an  agreement  to 
indemnify  against  damage.  But  the  rule  is  laid  down  in  general 
terms  that  where  the  agreement  is  to  indemnify,  non  damnificaius 
is  the  proper  plea ;  from  which  it  follows  that  actual  damage  is  neces- 
sary to  support  an  action  upon  such  agreement  It  has  been  said 
((7a;T  V.  Roberts,  5  Bam.  &  Adol.  78)  that  there  is  a  distinction 
beween  "indemnify"  and  "save  harmless,"  the  latter  phrase  possess- 
ing the  more  extensive  meaning;  and  if  this  be  so,  the  necessity  of 
showing  actual  damage,  where  the  covenant  is  to  "indemnify  "  only, 
is  so  much  the  greater.  In  the  case  at  bar,  the  agreement  is  not 
"  to  discharge  or  acquit  the  plaintiff  from  such  a  bond,  or  other  par- 
ticular thing.  It  is  not  to  discharge  or  acquit  him  from  liability, 
but  to  indemnify  him  against  liability.  If  the  agreement  had  been 
to  pay  the  liability,  it  would  have  been  altogether  differ'^nt  from 
what  it  really  is.  Then,  under  the  rule  laid  down  by  Serjeant  Wil- 
liams, a  rule  which  is  almost  always  citod  and  approved  whenever 
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the  subject  comes  before  the  courts,  we  think  the  plaintiff  is  not 
entitled  to  recover  npon  the  facts  appearing  in  this  case.  The  prin- 
cipal difficulty  presented  by  the  question  involved  in  the  case  at 
bar  grows  out  of  conflicting  decisions  in  the  state  of  New  York. 
Chase  v.  ffinman,  8  Wend.  452,  cited  by  appellant,  is  perhaps  the 
strongest  case  in  support  of  his  position.  It  is  there  distinctly 
decided  that  'Mf  the  indemnity  be  not  only  against  actual  damage 
or  expense,  but  also  against  any  liability  for  damages  or  expenses, 
then  the  party  need  not  wait  untU  he  has  actually  paid  such 
damages,  but  his  right  of  action  is  complete  when  he  becomes 
liable  for  them."  This  decision  seems  to  have  been  based,  in  a  great. 
degree,  upon  RockfeUer  v.  Donnelly,  8  Cow,  639,  which  is,  however, 
admitted  by  the  author  of  the  opinion  in  C/iase  v.  Hinman  to  go  too 
far,  and  of  which  Justice  Bronsox  in  Aberdeen  v.  Blackmer,  G  Hill, 
326,  remarks,  that  it  is,  ''to  say  the  least  of  it,  a  very  question- 
able case,"  See  also  Webb  v.  Pond,  19  Wend.  423.  And  Mr.  Sedg- 
wick, in  his  work  on  damages  (pp.  309-314),  shows  conclusively,  as 
we  think,  that  the  rule  laid  down  and  followed  in  Rockfeller  v.  Don- 
nelly  is  neither  good  law  nor  good  sense.  The  case  of  Chase  v. 
Hinman  was  followed  by  Churchill  A  Hay 8  v.  Hunt,  3  Den.  331,  in 
which  the  opinion  was  delivered  by  Justice  Beabdsley  (Justices 
Bronson  and  Jewett  concurring  with  him).  Justice  Beardsley 
says :  "  This  bond  is  a  common-law  obligation,  and  the  part  of  the  con- 
dition now  in  question  is  but  an  engagement  to  indemnify  tlie  plaiti- 
tiJE3  against  their  liabihty  as  makers  of  the  note.  Notwithstanding 
what  is  said  in  the  case  of  Chase  v.  Hininan,  8  Wend.  452,  I  must 
say  that  I  am  not  aware  of  any  distinction,  at  common  law,  be  twee  a 
an  indemnity  against  damage  and  one  against  liability,  which 
warrants  a  recovery  on  the  latter  on  simply  showing  the  fact  of  lia- 
bility. In  both,  as  I  think,  there  must  be  evidence  of  actual  damage, 
by  the  payment  of  money  or  otherwise."  Gilbert  v.  Winian,  1  Com. 
550,  when  carefully  examined,  will  not  be  found  to  afiSrm  the  doc- 
trine above  referred  to  as  enunciated  in  Chase  v.  Hi7ima7iy  if  tlie 
sound  rule  be  applied  that  the  authority  of  a  decided  case  is  only 
co-extensive  with  the  facts  apx)earing  in  it.  In  this  condition  of  tlic 
New  York  authorities,  we  have  no  hesitation  in  following  Cliiir chill 
V.  Hunt,  as  furnishing  what  seems  to  us  to  be  the  most  sensible  rule, 
that,  upon  an  agreement  to  i?idemnify,  actual  compensation  should 
only  be  allowed  for  actual  loss.  JVarwich  v.  Richardson,  10  Mees.  & 
Wels.  284,  cited  by  appellant,  is  squarely  contradicted  by  Aberdeen 
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T.  Blackmer,  6  Hill,  325.  See  also  Leber  y.  KanffeU,  5  Watts  &  Serg. 
442.  Pope  Y.  ffaysy  19  Tex.  375,  is  based  upon  and  follows  Chase  t. 
HinmaUy  while  Irving  v.  Eeillt/y  34  Mo.  113,  appears  to  follow 
(liurchill  V.  HutU.  See  also  Jeff  era  v.  Johnson,  1  Zab.  73.  We  also 
understand  that  our  view  of  the  question  considered  is  sustained  in 
3  Piirsons'  Contracts,  186, 187,  and  by  the  reasoning  in  Sedgwick  on 
iJamages,  303-314,  where  the  authorities  are  reviewed  at  consider- 
able length.  If  we  are  right,  the  court  below  erred  in  refusing  to 
charge  the  jury,  at  defendant's  request,  *'  that  the  plaintiff  had 
proved  no  damage,  and  that  they  must  find  for  defendant,''  and  a 
new  trial  was  properly  granted.  In  this  view  of  the  matter  it  is 
unnecessary  for  us  to  consider  the  other  points  argued. 

Order  granting  a  new  trial  affirmed. 

Affirmed, 


OoKNOLLY  V,  Davidson,  appellant 

(U  Minn.  519.) 
Negligence — Partnerahip — NegUgence  of  eo-$en>ant — LidbilUy  of  Matter, 

The  plaintiff,  a  deck  hand  on  the  steamboat  A.,  was  injured  bj  the  explosion 
of  tlie  boiler  of  the  steamboat  R.,  while  the  boats  were  near  each  other. 
The  defendant  was  owner  of  the  steamboat  A.,  but  had  an  agreement  with  the 
owner  of  the  steamboat  R.  that  each  should  employ  the  men  and  manage 
his  own  boat,  and  at  the  end  of  the  season  the  profits  of  the  boats  should 
be  divided  between  them.  In  an  action  to  recover  damages  for  such  injury, 
held, 

1.  That  the  defendant  and  the  owners  of  the  R.  were  partners,  and  each 
responsible  for  the  negligence  of  the  officers  and  crew  of  each  boat. 

2.  That  the  plaintiff  and  the  crew  of  the  R.  were  not  fellow-servants  within 
the  rule  exempting  the  master  from  liability  for  ii^uries  sustained  by  a  fel 
low-servant. 

This  was  an  action  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff,  by  reason  of  the  explosion  of  th^ 
steamer  "  John  Eumsey." 

On  the  4th  of  November,  1864,  the  plaintiff  was  employed  as  a 
deck  hand  on  the  steamboat  '^Albany,"  and  while  on  board  said 
boat  and  near  the  steamboat ''  John  Rumsey,"  wa0  personally  injuied 
by  the  explosion  of  the  boiler  of  the  latter.    The  evidence  tended 
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to  show  that  the  explosion  was  the  result  of  the  uegligeuce  or  mis- 
conduct of  those  engaged  in  running  the  ''  John  Rumsey/-  and  that 
the  engineer  having  charge  of  the  engine  was  not  at  the  time  duly 
licensed  under  the  laws  of  the  United  States.  Evidence  was  also 
introduced  to  show  that  tlie  defendant  was  a  })artner  with  the  owner 
of  the  "  Rumsey  "  in  the  running  of  the  boat.  The  deposition  of  H, 
T.  Rnmsey,  owner  of  the  "  Rumsey/'  was  introduced,  which  alleged, 
that  at  the  time  of  the  explosion,  the  steamer  "John  Rumsey''  was 
owned  by  him  and  the  defendant  Davidson ;  that  Davidson's  interest 
was  one-half  interest  in  the  boat,  and  one-half  her  earnings ;  that 
both  had  the  management  of  the  boat ;  and  that  they  accounted 
together  for  her  earninga  Other  evidence  of  like  effect  was  also 
introduced. 

The  defendant  introduced  evidence  tending  to  show  that  the 
"  John  Rumsey  "  was,  at  the  time  of  the  explosion,  properly  enrolled 
under  the  laws  of  the  United  States ;  that  her  boiler  was  duly 
inspected  and  certified  in  18G4;  that  the  engineer  was  skillful  and 
competent,  and  that  the  explosion  was  the  result  neither  of  any 
defect  in  her  machinery,  nor  of  negligence  on  the  part  of  her  oflicers 
and  crew ;  and,  further,  that  Harvey  T.  Rumsey  was,  at  the  time, 
sole  owner  of  the  "John  Rumsey,"  and  had  the  exclusive  contro 
and  management  of  her.  Defendant,  in  his  own  behalf,  testified, 
in  addition  to  the  above,  that  he  had  an  arrangement  with  Ilarvey 
T.  Rumsey,  by  which  it  was  agreed  that  the  earnings,  during  the 
summer,  of  the  "Albany "  and  the  "  John  Rumsey,"  among  other 
boats,  were  to  be  divided  in  the  fall,  and  that  by  such  aiTangement 
**  each  should  have  the  exclusive  control  and  management  of  his  own 
boats  and  business,  without  any  right  on  the  part  of  the  other  to 
interfere  with  the  same  in  any  way,"  etc. 

The  court,  at  the  request  of  the  plaintiff,  charged  the  jury  aa 
follows : 

I.  "  If  the  boiler  of  the  '  John  Rumsey  *  exploded  through  the 
&nlt  of  the  officers  of  the  boat,  as  alleged  in  the  complaint,  and 
injured  the  plaintiff  without  his  fault,  and  the  defendants  Davidson 
and  Rumsey  were  at  the  time  jointly  interested  in  the  navigation 
of  the  boat,  as  owners  of  her  earnings  and  profits,  they  are  both  and 
each  equally  responsible  to  the  plaintiff  for  the  acts  of  the  officen 
of  the  boat  in  causing  the  explosion ;  and  it  is  immaterial,  as  regards 
such  liability,  whether  or  not  the  boat  itself  was  the  sole  property 
of  one  of  them,  and  controlled,  and  the  officers  and  men  employed, 
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by  one  of  them.  If  the  boat  vras  nayigated  for  their  joint  benefit 
and  profit,  the  acta  of  one  in  employing  the  officers  and  men  and 
managing  the  boat  were  the  acta  of  both,  so  far  as  third  persons 
were  concerned." 

II.  '^If  Rumsey  owned  the  ^  John  Ramsey/  and  Davidson  owned 
the  *  Chippewa  Falls '  and  other  boats,  and  it  was  agreed  between 
them  that  each  should  employ  the  men  and  manage  his  own  boats, 
and  at  the  end  of  the  season  the  profits  of  the  boats  were  to  be 
divided  between  them,  that  made  them  partners  in  running  the 
boats,  and  each  responsible  for  the  carelessness  and  negligence  of 
the  officers  and  men  of  each  boat" 

III.  "  If  Davidson  was  equally  interested  with  Rumsey  in  the 
earnings  and  profits  of  the  '  John  Rumsey,'  that  made  them  partners 
in  running  the  boat,  and  equally  responsible  for  the  carelessness  and 
negligence  of  the  officers  and  men  on  the  boat,  and  it  is  immaterial 
which  of  them  employed  the  men  and  managed  the  business  of  the 
boat" 

IV.  "If  the  boiler  of  the  'John  Riimsey'  exploded  and  injured 
the  plaintiff  without  any  fault  on  his  part,  and  the  defendants  David- 
son and  Rumsey  were  interested  at  the  time  in  the  navigation  of  the 
boat  as  joint  owners  of  her  earnings  and  profits,  the  fact  of  such 
explosion  is  of  itself  full  and  sufficient  evidence  that  it  was  caused 
by  the  fault  or  negligence  of  the  defendants,  or  those  in  their  em- 
ployment, and  entitled  the  plaintiff  to  recover,  unless  the  defendants 
showed  that  no  negligence  or  fault  was  committed  by  them  or  those 
in  their  employment." 

The  defendant  Davidson  requested  the  court  to  charge  the  jury 
as  follows,  which  request  was  refused: 

I.  "  The  master  is  not  liable  to  one  of  his  servants  for  injuries 
sustained  by  him  through  the  negligence,  carelessness  or  misconduct 
of  a  fellow-servaut  engaged  in  the  same  general  business,  unless  the 
injury  results  from  the  incompetency  of  such  fellow-servant,  and 
such  fellow-servant  was  employed  by  such  master." 

II.  "  The  mere  fact  of  the  defendant  Davidson  having  an  interest 
in  the  earnings  of  the  boat  at  the  end  of  the  season  would  not  make 
him  liable  for  any  injuries  sustained  by  reason  of  its  explosion,  if 
he  had  not  such  an  interest  in  it  so  as  to  control  or  take  part  in  the 
hire  of  servants  or  m  discharging  them,  by  whom  the  negligence, 
if  any,  occurred." 

III.  "A  mere  prospective  interest  in  the  earnings  of  the  steam- 
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boat '  John  Bomsey/  to  attach  and  be  ascertained  at  the  end  of  the 
Bcason  or  time  dnring  which  snch  earnings  accrued  and  were  made, 
and  without  any  ownership  or  estate  in  said  boats,  and  without  any 
control  of  or  participation  in  the  management  thereof,  does  not  make 
defendant  Davidson  a  copartner  with  the  owner  of  said  steamboat 
in  the  business  thereof,  nor  make  him  liable  for  the  acts  and  omis- 
sious  of  the  servants,  officers  or  employees  of  or  on  said  boat." 

IV.  "The  provisions  of  section  13  of  the  act  of  congress  entitled 
*An  act  to  provide  for  the  better  security  of  the  lives  of  passengers 
on  board  of  vessels  propelled  in  whole  or  part  by  steam,'  approved 
July  7, 1838,  do  not  apply  as  a  rule  of  evidence,  except  in  cases  of 
suits  brought  by  passengers." 

The  court  charged  the  jury,  "  that,  under  the  provisions  of  said 
section  13  of  said  act  of  congress,  the  fact  of  the  explosion  of  the 
boiler  of  the  *  John  Eumsey '  was  full  prima  facie  evidence  of  negli- 
gence ; "  to  which  charge  the  defendant  duly  excepted. 

Alli^,  Gilfillan  £  Williams,  for  appellant 

Smith  &  Gilman,  for  respondent. 

EiPLEY,  C.  J.  On  the  4th  November,  1864,  the  plaintiff  waa 
employed  as  a  deck  hand  on  board  the  steamboat  "Albany,"  on  which 
day  said  boat  and  the  steamboat "  John  Eumsey  "  were  navigating  the 
Mississippi  river,  and  when  near  St  Paul,  and  near  each  other,  the 
boiler  of  the  "John  Eumsey"  exploded,  by  which  personal  injuries 
were  occasioned  to  the  plaintiff,  to  recover  damages  for  which  this 
action  was  brought,  in  which,  at  the  May  term,  1868,  of  the  district 
court  of  Eamsey  county,  the  jury  returned  a  verdict  for  plaintiff, 
and  against  defendant  Davidson.  The  case  comes  up  upon  excep- 
tions to  instructions  given  by  the  court  to  the  jury,  and  to  ita 
refusal  to  give  certain  instructions  prayed  for  by  defendant 
Davidson. 

The  explosion  is  that  out  of  which  the  actions  of  McMahon  v. 
DavidsoTiy  12  Minn.  357,  and  Fay  v.  Davidson,  13  id.  528,  arose. 

In  the  former,  plaintiff  was  a  deck  hand  on  the  "  Eumsey,"  m  the 
latter,  a  passenger  on  the  "Albany."  We  are  unable  to  see  how  thf 
fact  that  plaintiff  was  a  deck  hand  on  the  "Albany"  makes  any  differ- 
ence in  principle.  Those  decisions,  therefore,  sustain  the  instruo* 
tions  given,  and  the  refusal  to  give  the  instruction  asked  by  defend  > 
ant  as  to  the  effect  of  the  explosion  as  evidence  of  negligence, 
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and  the  application  of  the  act  of  congress,  as  the  same  are  set  out 
in  the  bill  of  exceptions.  The  second  and  third  instructions  asked 
by  the  defendant  and  refused  are  identical  respectively  with  the 
second  and  fifth  asked  for  by  him  in  Fay  v.  Daoidson,  and  held  in 
that  case  to  have  been  properly  refused ;  the  latter  as  abstract  and 
inapplicable  to  the  case,  because  the  interest  of  Davidson,  whatever 
it  was,  was  not  an  interest  attaching  at  the  end  of  the  season ;  the 
former,  because  he  might  have  an  interest  which  would  have 
made  him  responsible  for  the  negligence  of  the  employees  on  the 
"John  Rumsey,"  although  it  did  not  give  him  a  right  to  control 
or  take  part  in  the  hire  and  discharge  of  such  servants.  These  rea- 
sons are  equally  applicable  to  the  present  case.  It  follows  that  the 
second  and  third  instructions  asked  were  properly  refused;  and,  ulso. 
that  such  refusal  does  not,  as  the  defendant  contends,  assume,  in 
substance,  that  the  agreement  testified  to  by  Davidson  made  him 
a  partner  with  Rumsey. 

The  defendant  objects  further,  that  the  charge  is  to  the  effect, 
that  auy  interest,  without  regard  to  its  character,  in  the  earnings 
and  profits  of  Rumsey's  boats  would  make  Davidson  a  partner  witli 
Rumsey,  and  the  second  and  third  instructions,  given  at  plaintilT's 
request,  are  specified  as  those  obnoxious  to  this  objection ;  but  th.j 
Ai'C  not,  in  our  judgment. 

As  to  the  second  instruction,  the  division  there  contemplated 
must,  we  think,  be  understood  as  a  division  of  the  profits,  as  such, 
of  the  boats.  The  word  "  profits  "  must  be  taken,  as  it  is  to  be  pre- 
sumed that  it  would  be  taken  by  the  jury,  to  mean  the  excess  of 
receipts  over  expenditures,  that  is,  net  earnings;  such  being  its 
usual,  ordinary  and  coiTcct  meaning.  A  stipulation  for  a  share  of 
the  net  gains  is  a  stipulation  for  a  share  of  profits,  as  such.  Story 
on  Part.  51 ;  Doe  v.  Halsey,  16  Johns.  34,  40.  This  instruction  does 
not  assume,  then,  that  any  interest,  without  regard  to  its  character, 
in  the  earnings  and  profits  of  Rumsey's  boats,  would  make  David- 
son a  partner  with  Rumsey.  Nor  does  the  third;  that  does  not 
necessarily  imply  that  the  boat  was  solely  owned  by  Eumsey;  but 
if  it  did,  yet  if  Davidson  were  equally  interested  with  Rumsey  in  hiT 
earnings  and  profits,  there  must  have  been  a  joint  ownership  in  the 
profits ;  for,  if  Rumsey  were  sole  owner  of  the  boat,  his  interest  in  tlu 
prof'ts  would  be  that  of  owner,  and  so  must  Davidson's  be,  other- 
wise he  would  not,  as  to  them,  be  in  that  particnlai'  upon  an  equality 
with  Rumsey.    Equally  interested  imports  equality  in  all  re^pecUf, 
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It  will  not  be  denied  that  an  agreement  for  a  share  of  profits,  as 
gnch,  wonld  vest  a  present  interest  or  ownership  in  them  as  they 
%ocme  and  before  ihej  are  divided. 

The  time  at  which  the  division  is  to  take  place  is  immaterial 
The  second  instruction,  as  well  as  the  third,  assumes,  therefore,  a 
joint  ownership  in  the  profits. 

The  defendant,  however,  objects  further  that  said  second  instruc- 
tion assumes  that  such  a  contract  as  Davidson  testified  to  would 
have  the  effect  to  create  the  relation  of  partnership  between  himself 
and  Rumsey. 

The  difference  between  his  testimony  as  stated  in  Fay  v.  Davidson 
and  in  this  bill  of  exceptions  is  obvious  and  we  think  material.  If 
his  evidence,  as  here  stated,  would  tend  to  prove  an  agreement  to 
divide  profits,  as  distinguished  from  gross  earnings,  the  defendant's 
projwsition  is  correct,  otherwise  not  For  it  is  not  to  be  presumed 
that  the  court  used,  or  the  jury  understood  the  word  "profits"  to  be 
used,  in  any  other  than  the  correct  and  ordinary  sense  above  indi- 
cated* Such  an  assumption  as  to  the  jury  would  be  inconsistent  with 
that  intelligence  which  the  theory  of  trial  by  jury  presupposes. 
Raymond  v.  Nye,  5  Met  151.  We  are  not  prepared  to  say,  however, 
that  his  evidence  does  not  tend  to  prove  an  agreement  to  divide 
profits  as  distinguished  from  gross  earnings.  The  agreement  was, 
that  at  the  end  of  the  season  of  navigation  for  that  year  they  should 
divide,  in  certain  proportions  agreed  upon,  the  earnings  of  certain 
specified  boats,  including  the  earnings  of  the  "  John  Rumsey  "  and 
**  Albany,*'  the  earnings  of  the  said  "  John  Rumsey  "  and  "  Chippewa 
Falls"  to  be  equally  divided,  and  that  at  the  end  of  such  season  each 
should  render  an  account  of  the  earnings  of  his  boats  during  such 
season  to  the  other,  and  then  the  balance,  according  to  the  propor- 
tions agreed  on,  should  be  paid  over. 

Neither  the  principles  which  regulated  the  division  nor  the  pro- 
portions in  which  the  earnings  of  the  other  boats  were  to  be  divided 
are  stated,  but  it  is  quite  conceivable,  nay,  fairly  to  be  inferred,  that 
the  probable  cost  of  running  each  boat  was  taken  into  the  account 
in  settling  the  proportion  of  earnings  with  which  it  was  to  be  cred- 
ited, and  that  the  cost  of  running  the  "  Chippewa  Falls  "  and  "  John 
Rumsey,"  may  have  been  assumed  as  equal.  An  equal  division  of 
their  earnings  would  otherwise  be  apparently  inequitable,  in  the 
absence,  that  is  to  say,  of  any  information  respecting  the  two  boats 
other  than  that  furnished  by  the  bill  of  exceptions,  and  we  cannot 
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presume  that  the  parties  made  any  arrangement  which  would  not 
look  to  an  equitable  division  of  the  results  of  the  business.  If  the 
parties  assumed  that  the  expenses  of  running  each  boat  would  be 
the  same,  then  the  agreement  to  divide  the  earnings  equally  would 
be  an  agreement  to  divide  profits. 

Suppose,  however,  that  Davidson's  testimony  has  no  tendency  to 
prove  an  agreement  to  divide  profits  ?  There  would  then  apparently 
be  no  evidence  in  the  case,  so  £Eur  as  the  bill  of  exceptions  discloses  it, 
tending  to  prove  the  state  of  facts  assumed  by  the  second  instruc- 
tion ;  still  the  jury  might,  upon  the  evidence  stated,  have  believed 
that  Davidson  and  Bumsey  jointly  owned  and  managed  the  '^  John 
Kumsey ''  and  found  a  verdict  for  plaintiff  on  that  ground.  It  can- 
not, therefore,  be  said  that  the  resuU  shows  that  the  jury  were  mis- 
led by  the  generality  of  the  charge  to  believe  that  it  referred  to 
Davidson's  evidence ;  if  not,  and  it  was  correct  in  point  of  law,  the 
judgment  will  not  be  reversed  because  there  was  no  evidence  to 
warrant  the  charge.  3  Ora.  &  W.  828.  Defendant  might  have 
asked  for  more  specific  instructions  if  he  feared  any  misapprehen- 
sion on  the  part  of  the  jury.  Indeed,  this  being  a  bill  of  exceptions 
not  purporting  to  give  the  charge  in  full,  we  cannot  presume  that 
instructions  sufficiently  specific  to  prevent  the  jury  from  confound- 
ing the  agreement  sworn  to  by  Davidson  with  that  assumed  in  the 
charge  were  not  given.  Where  the  case  comes  up  on  such  a  bill  of 
exceptions,  the  presumption  is  that  the  charge,  where  not  set  out, 
was  full  and  correct  on  all  material  points. 

The  question  remains,  whether  this  second  instruction  is  correct 
in  point  of  law. 

In  the  first  place,  if  a  partnership  existed  between  Davidson  and 
Eumsey  in  the  business  of  running  the  boats,  as  stated  in  the  bill 
of  exceptions,  Davidson  was  liable  in  tort  for  the  negligence  of  a 
servant  exclusively  employed  and  paid  by  Rumsey,  by  which  a  third 
person  should  be  injured  while  such  servant  was  engaged  in  said 
business.  Coltner  v.  Beltner,  1  Bro.  490 ;  Champion  v.  Bostwick, 
18  Wend.  175.  The  liability  of  one  partner  for  the  acts  of  his  co- 
partner is  but  the  liability  of  a  principal  for  the  acts  of  his  agent. 
Storey  on  Part.  §  1.  In  the  next  place,  it  is  not  necessary  that  such 
partnership  should  have  been  intended  or  actually  exist  It  is  suf- 
ficient if  the  facts  are  such  that  the  relation  exists  as  between  the 
parties  and  third  persons,  whatever  may  have  been  the  intentions  of 
the  parties  in  that  behalf.     CItampion  v.  Bosiwich  and  fvife,  18 
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Wend.  175.  The  defendant  says,  howeyer,  that  there  was  no  con- 
nection in  the  bnsinefls;  each  was  to  run  his  boats  where  he  pleased 
and  as  he  pleased. 

In  the  case  last  above  cited,  which  presents  many  points  of  analogy 
with  this,  the  decisive  feature  was,  that  all  the  fare  received  from 
passengers  by  any  of  the  parties  was  to  be  a  common  fund  for  divis- 
ion.   Per  CoMSTOCK,  J.,  in  Merrick  v.  Qordoriy  20  N.  Y.  93. 

So,  here,  all  the  receipts  for  passengers  and  freight  on  any  part  of 
the  route  of  either  boat  constituted  a  common  fund  for  division. 
And  in  Smith  v.  Wright,  1  Abb.  Pr.  243,  there  was  no  more 
^  mixing  of  management  '^  than  in  this  case ;  each  of  the  firm  alleged 
to  be  partners  having  the  exclusive  control  and  management  of  the 
business  done  by  it  under  the  agreement  between  them.  These  two 
mercantile  firms  mutually  agreed  each  to  put  out  contracts  in  its 
own  name,  for  sale  and  delivery  of  produce  at  future  days,  all  profits 
of  such  adventures  and  all  losses  to  be  equally  divided. 

The  court  of  appeals,  reversing  the  judgment  of  the  supreme 
court  (S.  C,  5  Sanford,  113),  held,  that  this  agreement  created  the 
relation  of  partnership  as  to  third  persons,  and  that  the  one  firm 
was  liable  as  a  partner  upon  a  contract  made  by  the  other,  accord- 
ingly, in  its  several  name. 

It  is  true,  the  court  observe  in  that  case,  that  a  community  of 
interest  in  the  profits  is  all  that  has  ever  been  considered  necessary 
to  create  a  partnership  as  against  third  persons ;  whereas  the  modern 
English  rule  is,  that  the  test  whether  a  person  who  is  not  an  osten- 
sible partner  in  a  trade  is,  nevertheless,  in  contemplation  of  law,  a 
partner,  is  not  whether  he  is  entitled  to  participate  in  the  profits, 
although  this  affords  cogent,  often  conclusive,  evidence  of  it,  but 
whether  the  trade  has  been  carried  on  by  persons  acting  in  his 
behalf  Smith  v.  Wright  would  nevertheless  fall  within  the  English 
rule,  for,  if  there  was  to  be  a  community  of  interest  in  the  profit 
and  loss  of  each  contract,  the  firm  that  made  it  was  certainly  act- 
ing on  behalf  of  the  other,  as  well  as  itself,  in  so  doing. 

Neither  is  the  circumstance,  if  it  be  so,  that  by  the  agreement 
which  the  second  instruction  assumes  each  would  bear  his  own 
losses,  at  all  inconsistent  with  the  existence  of  a  partnership  as  to 
third  persons. 

In  Waugh  v.  Carver,  2  H.  Bl.  235,  the  leading  case  on  this  subject, 
•tliere  was  an  express  stipulation,  that  neither  of  the  alleged  part- 
ners should  be  answerable  for  the  acts  or  losses  of  the  other.    In 
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that  case  A.  and  B.,  ship  agents  at  different  ports,  entered  into  an 
agreement  to  share  in  certain  proportion  the  profits  of  their  respect- 
ive agencies,  and  they  were  held  partners  as  to  third  persons,  not- 
withstanding the  above  stipulation  as  to  losses.  Nor  is  it  material 
*'  that  the  balance,  according  to  the  proportion  agreed  on,  was  to  oe 
paid  over  at  the  end  of  the  season/'  See  a  similar  agreement  in 
substance  in  Watigh  v.  Carver,  We  might  admit  the  English  doc- 
trine, as  laid  down  in  Wheelcroft  v.  Hickman^  99  E.  C.  L.  47,  and 
yet  the  fact,  that  by  the  agreement  which  the  second  instruction 
assumes,  the  profits  of  the  business  were  to  be  equally  divided, 
would,  we  think,  furnish  conclusive  evidence  of  the  existence  of  a 
partnership  as  to  third  persons.  Whatever  should  be  earned  by 
either  under  that  agreement  would  be  received  on  joint  account,  to 
be  subsequently  divided,  which  would  make  them  partners  as  to 
third  persons.  1  Smith  Lea.  Ca.  pt  2,  1191.  In  carrying  on  the 
business  in  which  it  was  earned  each  would  act  for  the  other  as 
well  as  for  himself.  "A  man  who  orders  another  to  carry  on  trade, 
whether  in  his  own  name  or  not,  to  buy  and  sell,  and  pay  over  all 
the  profits  to  him,  is  undoubtedly  the  principal,  and  the  person  so 
employed  is  his  agent.  So,  if  two  or  more  agree  that  they  shall 
carry  on  a  trade  and  share  the  profits  of  it,  each  is  a  principal,  and 
each  is  an  agent  for  the  other,  and  each  is  bound  by  the  other's  con- 
tracts in  carrying  on  the  trade  as  much  as  a  single  principal  would 
be  by  the  act  of  an  agent  who  was  to  give  the  whole  of  the  profits 
to  his  employer.  Hence  it  becomes  a  test  of  the  liability  of  one  for 
the  contract  of  another,  that  he  is  to  receive  the  whole  or  a  part  of 
the  profits  arising  from  that  contract  by  virtue  of  the  agreement 
made  at  the  time  of  the  employment.  I  believe  this  is  the  true 
principle  of  partnership  liability."  Per  Lord  ]|Vin8LBYDALE  in  Cox  v. 
Hichnian,  99  E.  C.  L.  47,  99. 

We  perceive  nothing  in  the  state  of  facts  assumed  by  the  instruc- 
tion which  would  go  to  repel  the  presumption  arising  from  the  agree- 
ment to  share  profits,  that  in  running  his  boat  Bumsey  was  acting 
as  well  on  behalf  of  Davidson  as  of  himself.  The  instruction  is, 
therefore,  we  think,  correct  in  point  of  law. 

The  defendant  further  excepts  to  the  instruction  given,  and  to  the 
refusal  to  give  the  first  instruction  prayed  for  by  him,  because,  as  he 
alleges,  if  there  was  a  partnership,  the  "John  Rumsey"  and 
''Albany"  were  in  it,  and,  as  the  jury  must  have  found  that  plain- 
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tilT's  injuries  were  sustamed  through  th^.  OKgligence  or  misconduct 
of  those  employed  in  navigating  the  "John  Kumsey/"'  he  must  be 
oonsidered  as  their  co-employee^  within  the  rule  which  exempts  the 
master  from  liability  to  one  of  his  servants  for  injuries  sustained  by 
him  through  the  negligence^  carelessness  or  misconduct  of  a  fellow- 
servant  employed  in  the  same  general  business.  If  Davidson's  testi- 
mony does  not  tend  to  prove  the  state  of  facts  assumed  by  the 
second  instruction,  there  is  no  evidence  that  the  "Albany"  was 
included  m  any  arrangement  under  which  he  and  Rumsey  were 
partners  in  running  the  "  Rumsey."  If  it  does,  however,  the  case 
on  this  bill  of  exceptions  does  not  fall  within  the  rule  refen'ed  to. 
Phiintiff  and  those  navigating  the  "John  Rumsey"  cannot  be  said 
^.ither  to  be  engaged  in  the  same  common  enterprise,  or  employed  to 
|iLTfonn  duties  and  services  tending  to  accomplish  the  same  general 
purposes,  as  that  language  is  used  in  the  case  of  Wright  v.  Central 
A*.  It  Co,y  25  Wis.  562  (relied  on  by  defendant),  as  synonymous  with 
*•  the  same  general  husinessy^  nor  are  the  examples  there  given  of 
maintaining  and  operating  a  railroad,  "  operating  a  factory,"  "  work- 
ing a  mine,"  or  "  erecting  a  building,"  at  all  analogous  to  the  case 
at  bar.  If  (and  we  think  the  test  a  good  one,  as  illustrated  by 
the  case  of  Abrahams  v.  Reynolds^  5  Hurl.  &  Norm.  142)  the 
question  in  each  case  is,  as  the  coart  of  appeals  state  that  it  is, 
whether  the  alleged  co-employees  are  under  the  same  general  con- 
trol, the  rule  clearly  cannot  be  claimed  by  defendant  to  apply  here, 
for  he  swears  that  he  and  Rumsey  had  each  the  exclusive  control 
and  management  of  his  own  boats  and  hands.  Each  boat,  in  fact, 
was  doing  a  separate  busmess  in  every  respect  (though  of  the  same 
sort)  as  much  so  as  any  two  independent  railroads  separately  owned 
and  managed,  but  run  for  the  joint  profit  of  the  owners,  in  which 
easily  conceivable  case,  while  the  owners  of  the  railroads  might  be 
partners  as  to  third  persons  in  the  business  of  ninning  each,  the 
employees  on  each,  though  they  were  engaged  in  the  common  enter- 
prise of  maintaining  and  operating  that  road  on  which  they  were 
respectively  employed,  and  assume  the  risks  incident  to  tlmt  busi- 
ness, could  no  more  be  said  to  assume  the  risks  incident  to  the 
liusiness  of  maintaining  and  operating  the  road  upon  which  they 
a^e  not  employed,  than  in  the  instance  put  in  the  leading  case  ou 
Inis  subject,  in  this  country,  of  Farwell  v.  Boston  and  War.  R.  R^ 
4  Met  49. 
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There  was  no  error,  therefore,  in  the  instniotion  in  this  respect* 
and  the  instmotion  asked  and  refdsed  wonld,  in  onr  yiew  of  the 
case,  be  an  abstract  proposition,  having  no  application  to  the  fiacia 
of  the  case,  and  therefore  properly  reftised. 

Judgment  vffirmsd. 


GASES 


SUPREME  COURT 
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Obsbish  y.  Glough,  appellant 

(48N.H.a) 

LUtoralriffhts, 

The  defondanl^  owning  land  on  one  side  of  a  riyer,  bnilt  a  break-water  to  pre> 
▼ent  the  water's  encroaching  upon  his  land,  which  had  the  efbct  to  throw 
the  carrent  over  upon  and  wash  away  the  plaintiff's  lands  opposite.  SM, 
that  the  defendant  was  liable. 

AcTiox  on  the  case  for  diyerting  the  carrent  of  the  Merrimack 
riyer,  hj  reason  of  which  the  plaintiff's  lands  were  washed  away. 

The  plaintiff  and  defendant  respectiyely  owned  lands  on  the 
opposite  sides  of  the  riyer,  and  it  appeared  that  for  seyeral  years 
prior  to  1861  the  riyer  had  been  encroaching  on  and  washing  away 
defendant's  lands,  while  it  gradually  receded  on  the  side  owned  by 
the  plaintiff. 

To  preyent  farther  encroachment,  the  defendant  erected  on  his 
side  of  the  stream  a  break-water,  which,  it  was  contended,  had 
changed  the  carrent  so  as  to  throw  it  oyer  against  the  plaintiff's 
lands,  which  were  in  conseqaence  washed  away.  The  coart 
instructed  the  jury  that  the  defendant  had  the  right  to  protect  his 
banks  from  further  encroachments,  proyided  it  did  not  work  injury 
to  other  riparian  owners,  but  had  no  right  to  turn  the  current  so  as 
to  wash  away  plaintiff's  lands,  and  that  if  the  channel  of  the  riyer 
was  gradually  changed  by  natural  causes,  the  channel  as  so  changed 
must  be  regaotled  as  the  rightful  channel  as  respects  the  rights  of 
the  opposite  owners.  The  jury  rendered  a  yerdict  for  the  plaintiff, 
and  the  defendant  moyed  lor  a  new  trial. 
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«7.  H.  George,  for  plaintiS 
Pike,  for  defendant 

Sargent,  J.  It  is  very  well  settled  that  land  formed  on  one  side 
of  a  stream  of  water  by  the  variations  in  the  channel,  caujsed  by 
the  natural  flowing  of  the  water  therein,  belongs  to  the  owner  of 
the  land  on  that  side  of  the  stream.  These  natural  accretions  arc 
enlitled  to  the  same  protection,  when  once  acquired,  that  the  origi- 
nal inclosure  would  have  been.  Either  party  may  protect  himself 
against  any  anticipated  change  of  that  kind  by  rubbling  or  securing 
his  bank  in  any  way  that  shall  keep  the  channel  in  its  present  loca- 
tion, if  he  do  not  thereby  injure  or  raise  the  water  upon  his  neigh- 
bor's land,  either  above  or  opposite  to  him.  Scrattoii  v.  Brown. 
4  B.  &  C.  485 ;  Rex  v.  Lord  Yarborough,  3  id.  91 ;  Adanis  v.  Froth- 
ingham,  3  Mass.  352 ;  Rex  v.  Trafford,  1  B.  &  Ad.  874 ;  Jones  v. 
Soulardy  24  How.  (U.  S.)  41 ;  Rix  v.  Johnson^  5  N.  H.  520. 

It  is  claimed  that  the  doctrine  of  reasonable  use  should  come  id 
here,  in  the  use  of  measures  for  self-protection,  and  the  case  of 
Bassett  v.  Salisbury  Man,  Co.,  43  N.  H.  669,  577,  is  cited  as  an 
authority.  But  that  case  evidently  does  not  apply  here.  The 
reasonable  use  doctrine  of  that  case  was  applied  to  percolation 
where  there  was  no  water-course,  and  that  case  has  no  bearing  on 
this  case.  The  jury  were  instructed  in  that  case  (p.  571)  that,  if 
there  was  a  water-course  on  plaintiff's  land,  the  defendants  could 
not  raise  the  natural  level  of  the  water  in  the  water-course  on  plain- 
tiff's lot;  and  so  was  the  decision  in  Amoskeag  Oo,  v.  Ooodale, 
40  N.  H.  53. 

The  doctrine  of  the  right  of  reasonable  use  is  applied  to  water- 
courses in  a  class  of  cases,  as  in  Hayes  v.  WaldroUy  44  N.  H.  580; 
but,  in  those  cases,  the  question  arises  between  one  riparian  owner 
who  uses  the  water  of  the  stream  as  it  passes  through  his  land  for 
some  particular  purpose,  and  the  riparian  owners  below  him  on  the 
same  stream.  This  distinction  is  noted  in  Bassett  v.  Salisbury  CW.. 
43  N.  H.  578,  where  it  is  said  that  the  views  in  relation  to  the  right 
of  reasonable  use,  as  above  noticed,  are  not  necessarily  in  conflict 
with  the  cases  which  hold  that  a  riparian  proprietor  behw  has  in 
general  no  right  to  raise  the  water  of  a  stream  above  its  natural 
lijvel  on  land  of  a  riparian  proprietor  above. 

This  doctrine  of  reasonable  use,  as  applied  to  water-oourses,  if 
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applied,  so  far  as  we  know,  only  to  a  use  of  the  water  in  some  ordi- 
nary and  common  sense.  But  in  this  case  defendant  made  no  use 
of  the  water  on  his  land,  bnt  was  simply  trying  to  prevent  the  water 
from  destroying  his  l^id.  Suppose  the  defendant  owned  the  plain- 
tifif's  land,  and  (owning  on  both  banks)  he  should  build  a  dam 
across  the  river  to  prevent  the  river's  washing  away  his  bank,  and 
should  thereby  flow  a  piece  of  plaintiff's  land  up  the  river,  he  would 
clearly  be  liable,  according  to  Amoskeag  Co,  v.  Ooodale  and  all  the 
authorities.  It  could  make  no  difference  whether  he  built  the  dam 
to  protect  his  land  or  saw  logs. 

Whatever  his  object,  he  would  have  no  right  to  raise  the  level  of 
the  river  on  plaintiff's  land  up  stream.  The  doctrine  of  reasonable 
use  does  not  apply  to  a  dam  raising  the  height  of  the  water  above 
the  dam.  Now  the  plaintiff's  break-water  was  a  dam,  or  in  the 
nature  of  a  dam.  It  makes  no  difference  that  it  did  not  extend 
across  the  river.  Many  dams  made  for  use  extend  only  part  way 
across  the  stream.  It  is  immaterial  whether  the  dam  be  long  or 
short,  whether  it  be  a  break- water  or  any  other  obstruction.  Its 
form,  character  and  extent  are  of  no  account  if  it  raises  the  height 
of  the  river  on  land  of  others  above  the  obstruction.  Suppose,  in 
clearing  his  land  of  stones,  the  plaintiff  dumps  them  into  the  river 
to  get  rid  of  them,  thereby  filling  up  and  obstructing  the  channel 
of  the  river,  and  thus  raises  the  water  on  land  of  others,  he  would 
be  liable,  and  there  would  be  no  question  of  reasonable  use,  nor 
would  it  make  any  difference  whether  the  land  flowed  were  ten  rods 
above  the  obstruction,  or  ten  feet,  or  one  foot ;  nor  would  there  be 
any  difference  in  principle  whether  defendant  owjied  the  land  on  both 
sides  of  the  stream  at  the  place  of  the  obstruction,  and  the  plain- 
tiff's land  that  was  flowed  was  ten  rods  above,  or  whether  defendant 
owned  but  one  bank  of  the  stream  and  the  plaintiff  owned  the  other 
bank  opposite,  which  was  flowed  in  consequence  of  such  obstruction. 

The  general  rule  would  seem  to  be  that  whether  a  riparian  owner 
uses  the  river  or  not,  he  cannot,  either  in  the  use  of  the  water  or  in 
the  pursuit  of  any  other  object,  raise  the  height  of  the  water  in  the 
river  on  land  of  others  above  his  obstruction.  The  instructions  tu 
the  jury  were  substantially  to  that  effect.  "  To  turn  the  current  of 
the  river  so  as  to  throw  it  over  on  to  the  plaintiff's  land,"  is  merel v 
to  raise  the  height  of  the  water  above  its  natural  level  on  the  plain- 
tifl**s  land,  by  defendant's  break-water  operating  as  a  dam  or  an 
obstruction. 
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It  would  seem  that  a  different  role  had  aometimes  been  applied 
where  the  lands  border  npon  the  sea  or  ooeao.  In  Bex  v.  Pegham, 
8  B.  &  G.  355y  it  was  held  that  all  owners  of  lands  exposed  to  the 
inroads  of  the  sea  might  properly  erect  such  works  as  are  neoessaiy 
to  protect  their  lands,  although  such  works  may  cause  the  sea  to 
flow  with  more  force  upon  the  land  of  another  than  it  would  have 
done  without  such  protection. 

But  the  distinction  between  that  case  and  the  case  of  ordinary 
water-courseSy  is  recognized  in  England^  as  will  be  seen  by  the 
remarks  of  Lord  TBincBRDBK,  C.  J.,  in  Rex  v.  Trafford,  supra.  He 
says :  "  It  is  a  well-known  fact  that  the  sea  occasionally^  by  some 
change  proceeding  fix^m  natural  and  unknown  causes,  makes  gradual 
inroads  on  parts  of  a  ooast  which  had  been  free  from  its  waters  for 
centuries.  On  such  occurrences  it  has  been  compared,  and  justly 
compared,  to  a  common  enemy,  against  which  every  person  may 
defend  himself  as  he  can ;  but  this  is  perfectly  different  from  an 
occasional  course  of  superabundant  inland  water,"  eta 

In  regard  to  ordinary  water-courses,  it  seems  well  settled  that  a 
riparian  proprietor,  for  his  own  protection  or  convenience,  has  no 
right  to  build  any  thing  which  in  times  of  ordinary  flood  will  throw 
the  water  on  the  grounds  of  another .  proprietor  so  as  to  overflow 
and  injure  them.  One  may  protect  his  own  property ;  but  "  though 
the  river  threatens  to  change  its  channel  and  to  encroach  upon  your 
land,  you  cannot  protect  yourself  to  the  prejudice  of  the  opposite 
proprietor."    Angell  on  Water-courses,  §§  330-334,  and  cases  cited. 

We  think  the  instructions  were  correct,,  and  there  must  be 

Judgment  an  the  verdict. 


GoTB  y.  The  Farmebb'  Mutual  Fibb  Iksubakoe  Compaxtt. 

(4SN.H.4U 

Inwranee — Fhe  set  by  insane  pefBon. 

The  plaintiff's  buildings,  which  were  insured,  were  intentlonallj  set  on  firs 
hj  his  wife,  wlio  was  insane,  and  who  had  been  left  alone  bj  the  plaintiff. 
It  appeared  that  she  had  frequently-  been  left  alone  before  thia  occasion. 
In  an  action  on  the  policy  of  insurance,  7iM,  that  the  plaintiff.  In  leaving  his 
wif  9  alone,  had  not  b^en  guilty  of  such  a  degree  of  negligence  as  would 
constitute  a  defense  for  the  defendants. 
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This  wae  an  action  on  a  policy  of  insurance  inued  by  the  defend* 
ants. 

The  following  fiicts  were  agreed  upon : 

The  property  insured  was  destroyed  by  fire  on  the  19th  day  of 
March,  1867.  The  plaintiff  was  the  owner  of  two  nndiyided  thii-d 
parts  of  the  same.  The  buildings  were  intentionally  set  on  fire  by 
the  wife  of  the  plaintiff,  who  was  insane  at  the  time,  and  is  now  in 
the  asylum  at  Ck>ncord.  She  had  not  been  in  the  asylum  before  the 
fire,  and  had  frequently  been  left  alone  two  or  three  hours  at  a  time 
before  this  day.  She  was  left  alone  on  the  day  of  the  fire,  and  at 
the  time  it  happened. 

Morrison  £  Stanley y  for  plaintiff. 

Eastma7i  S  Cross,  for  defendants. 

Nebioth,  J.  The  doctrine  now  appears  to  be  well  settled  by  the 
authorities,  that  a  loss  by  fire  on  land,  occasioned  by  the  mere  fault 
and  negligence  of  the  insured  party,  his  serrants  or  agents,  without 
fraud  or  design,  is  a  loss  protected  by  the  policies,  and  as  such 
recoverable  from  the  underwriters.  Judge  Story,  in  Waters  v.  The 
Mercliantff  Louisville  Ins.  Co.,  11  Pet  213 ;  Sherwood  v.  Oefierat 
Mutual  Ins.  Co.,  14  How.  351;  3  Kent's  Com.  374,  and  no'-es; 
Ruek  Y.  Boyal  Exchange  Co.;  Angell  on  Ins.  §§  124, 125,  ^  d  122 
2  Bam. &  Aid.  73;  Dixon  v.  Sadler,  5  M.  &  W.  405;  8  id.  894; 
Shaw  Y.  Roharts,  6  A.  ft  E.  75. 

Generally,  negligence  is  not  design.  Catlin  v.  The  Springfield 
Fire  Ins.  Co.,  1  Sum.  434.  The  court  in  the  state  of  New  York, 
say  that  before  this  ground  of  defense  can  be  made  available,  there 
must  be  evidence  of  such  a  degree  of  negligence  as  will  eviucc  i\ 
corrupt  design,  ffyndes  y.  Schenectady  County  Mut.  Ins.  Co.,  16 
Barb.  119. 

There  are  cases  of  gross  neglect  which  are,  in  law,  deemed  equiv- 
alent to  a  fraudulent  purpose  or  design,  founded  on  the  considera- 
tion of  doing  nothing,  when  the  slightest  care  on  the  part  of  the 
insured  would  prevent  a  great  injury.  Judge  Shaw  supposes  the 
case  where  the  insured,  in  his  own  house,  sees  the  burning  coals  in 
the  fire-place  roll  down  on  his  wooden  floor,  and  does  not  brush 
them  up.  This  would  be  nonfeasance,  and  evidence  of  a  culpable 
recklessness  and  indifference  to  the  rights  of  others.  He  also  sup- 
poses the  insured  premises  to  take  fire,  and  the  flames  beginning  to 
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kiudle  in  a  small  spot,  which  a  cup  of  water  might  put  out,  and  the 
insured  has  the  water  at  hand  but  neglects  to  put  it  out  This, 
also,  would  be  culpable  negligence,  manifesting  a  willingness  differing 
little  in  character  from  a  fraudulent  and  criminal  purpose  to  commit 
injury  to  others.  Chandler  v.  Worcester  Mut,  Fire  Ins,  Co.,  3 
Cdsh.  328;  81  Me.  219;  Huckins  v.  Insurance  Co.,  31  N.  H.238; 
Angell  on  Ins.  §  130. 

It  would  be  fair  to  infer  a  fraudulent  intent  in  the  insured,  as 
would  be  indicated  in  a  forbearance  to  use  all  reasonable  exertions 
to  save  his  property  from  the  ravages  of  fire,  when  ample  preventa- 
tive means  and  ability  are  at  hand.  Evidence  of  this  kind  of 
negligence  will  tend  to  discharge  underwriters  and  insurers  from 
their  liability  in  case  of  loss. 

There  are  some  cases  where  it  has  been  held  that  the  insured  is 
entitled  to  indemnity,  though  the  loss  occur  from  the  gross  care- 
lessness of  his  sei-vant,  the  proximate  cause  being  only  looked  to, 
and  fraud  being  absent.  Gates  v.  Madison  County  Mut.  Fire  Ins.  Co., 
1  Seld.  469 ;  approved  and  followed  in  Mattliews  v.  Howard  Ins.  Co^ 
1  Kern.  9 ;  1  Duer,  371. 

From  the  aforesaid  cases  we  may  derive  a  knowledge  of  some  of 
the  leading  principles  applicable  to  questions  of  indemnity  by  fire 
insurance  companies,  where  negligence  is  imputed  to  the  insured, 
his  agents  or  servants.  One  remaining  duty  is  to  inquire  how  far 
any  of  the  aforesaid  rules  will  govern  the  case  before  us.  The 
defense  suggested  by  the  defendants  is,  that  the  plaintiff,  the  husband 
of  his  insane  wife,  and  part  owner  of  the  property,  alleged  to  be 
insured  by  the  defendants,  left  his  wife  alone  on  the  day  of  the  fire 
for  some  time,  it  does  not  appear  how  long,  and  that  she  intentionaUy 
set  her  husband's  buildings  on  fire.  The  case  finds  the  wife  was 
insane  at  the  time  of  committing  the  act.  It  appears  to  us,  it 
would  be  a  misnomer  of  terms  that  she,  being  admitted  to  be  in  this 
state,  could  so  far  control  her  reasoning  powers  as  to  be  able  to  plan 
or  design  the  act  done  by  her  beforehand,  in  such  a  manner  as  to 
render  herself  responsible  as  a  moral  agent.  The  word  insa)u 
implies  unsoundness  or  derangement  of  mind  or  intellect,  not  a 
mere  temporary  or  slight  delirium  which  might  be  occasioned  by 
fever  or  accident ;  and  we  cannot  attach  moral  accountability  to  a 
wrongful  act  admitted  to  be  done  by  an  insane  person.  Then,  the 
question  recurs,  if  the  wife  be  admitted  to  be  insane  when  the  fire 
was  set  by  her,  was  the  husband  guilty  of  negligence  in  leaving  her 
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Alone?  On  this  point,  the  case  finds  that  she  had  frequently  been 
left  alone  two  or  three  hours  at  a  time  before  this  day.  It  does  not 
api^ear  that  she  had  set  fires  or  destroyed  her  own  or  other's  property 
on  these  occasions  when  left  alone ;  or  that  her  husband  or  friends 
had  any  previous  warning  of  any  proclivity  on  her  part  to  commit 
excesses  of  any  kind  by  inflicting  injury  either  upon  i)erson  or 
property.  The  fact  that  when  before  left  alone  on  other  occasions^ 
the  wife  had  not  committed  any  wrong  or  violence,  furnished  an 
4irgument  in  her  favor  as  well  as  her  husband.  The  husband  cannot 
be  held  to  any  thing  more  than  the  exercise  of  ordinary  care  and 
prudence  in  his  conduct  towaixl  his  wife  and  others  interested  in 
her  welfare.  It  is  doubtless  a  safe  geneml  rule,  as  tested  by  experi- 
•cnce,  to  commit  the  subjects  of  (lerangenient  to  an  asylum,  or  to 
-skillful  medical  treatment, at  an  early  stage  of  their  disease;  but, 
because  this  course  is  not  adopted  in  every  instance,  we  think  the 
inference  of  gross  negligence  is  not  to  be  imputed  to  the  friends  of 
*uch  patients  as  prefer  to  travel  another  path.  The  friends  of  the 
insane  must  be  allowed  some  indulgence  and  discretion,  if  they 
prefer  to  watch  over  the  incipient  stages  of  the  diseased  subject  at 
home,  and  to  use  their  efforts  to  arrest  the  progress  of  the  malady 
Ihere.  They  may  not  have  the  pecuniary  ability  to  support  th3 
unfortunate  friend  at  an  asylum,  or  away  from  home.  hJuch  con- 
siderations must  weigh  materially  in  cases  of  this  kind,  and  will 
serve  to  rebut  the  presumption  of  the  existence  of  that  degree  of 
iiegligence  which  is  deemed  equivalent  to  a  fraudulent  purpose  or 
<lesign  in  him  who  is  the  responsible  keeper  of  insane  iiersons.  We 
•cannot  see  in  this  case  evidence  of  the  existence  either  of  design  or 
of  that  degree  of  negligence  or  carelessness  which  will  constitute  a 
Jogal  defense  for  the  defendants. 

Therefore,  under  the  agreement  of  the  parties,  we  think  a  judg 
ment  should  be  rendered  for  the  plaintiff  for  the  sum  of  1(1400,  and 
interest  from  June  19,  1867. 
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CoWtraei — Daift  toork  under  tenrhour  laiw. 

Under  a  statute  proyiding  that,  in  all  contracts  for  or  relating  to  labor,  ten 
hours  of  actual  labor  shall  be  taken  to  be  a  day's  work,  unless  otherwise 
agreed  by  the  parties,  the  plaintiff  worked  for  the  defendant  from  Novem- 
ber to  April,  each  day  from  sunrise  to  sunset,  under  an  agreement  for  f^^ 
a  day,  without  any  agreement  as  to  how  many  hours  should  constitute  a 
day's  work.  The  plaintiff  brought  suit  to  recover  $2.50  for  each  actual 
day's  work ;  the  defendant  claimed  that  he  was  entitled  to  f2.50  for  each 
ten  hours'  work  only.  Hdd,  that  it  was  for  the  jury  to  determine  whether 
or  not  the  work  done  by  the  plaintiff  in  a  day  was,  by  the  understanding 
and  implied  agreement  of  the  parties,  to  be  taken  as  a  day's  work 

This  was  an  action  to  recover  for  work  and  labor. 

It  was  agreed  that  the  plaintiff  offers  evidence  tending  to  show 
that,  being  a  house  carpenter  by  trade,  he  agreed  with  the  defendant 
to  work  for  him  in  his  trade  as  house  carpenter  for  the  sum  of  $2.50 
per  day,  nothing  being  said  by  either  party  as  to  the  number  of 
hours  necessary  to  constitute  a  day's  work,  nor  as  to  what  should 
constitute  such  a  day's  work,  and  that  he  did  work  during  said  time 
one  huudi*ed  and  ten  and  a  half  different  days,  each  day  working 
from  sunrise  to  sunset,  but  not  ten  hours  per  day  for  each  of  said 
days.  The  plaintiff  claims  to  recover  for  each  actual  day's  work  tlie 
sum  of  $2.50  per  day.  The  defendant  claims  that  a  day's  work  is  a 
day  of  ten  hours,  and  it  is  agreed  that  in  thus  reckoning  it  the 
plaintiff  has  not  worked  one  hundred  and  ten  and  a  half  days,  but 
a  less  number.  The  parties  agree  to  submit  to  the  court  the  ques- 
tion as  to  what  constitutes  a  day's  work,  and  the  case  to  be  set  down 
for  trial  or  judgment  on  their  finding. 

Ooodall,  for  plaintifit 

Hatch,  for  pefendant 

Perley,  G.  J.  We  take  the  general  statement  of  the  case  to  be 
this:  The  plaintiff  worked  for  the  defendant  at  his  trade  of  a  car- 
penter from  November  to  April,  under  an  agreement  for  $2.50  a 
day,  without  any  previous  express  agreement  fixing  the  number  of 
hours  he  should  work  for  a  day ;  without  any  question  made  until 
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the  work  was  done  as  to  what  should  constitute  a  day's  work,  and 
without  any  request  that  he  should  work  longer  for  a  day.  We 
suppose  that  the  defendant  must  have  known,  while  the  work  was 
going  on,  how  long  the  plaintiff  worked  for  a  day,  and  made  no 
objec  lion  that  he  did  not  work  daily  as  long  as  by  his  agreement 
and  tlie  understanding  of  the  parties  he  was  bound  to  work ;  that  no 
account  was  kept  of  the  time  worked  in  each  day.  The  ground 
taken  by  the  defendant  requires  it  to  be  now  ascertained  how  many 
hours  the  plaintiff  worked  in  all,  and  that  he  should  receive  $2.50  for 
each  ten  hours  of  labor,  which  it  may  be  found  on  evidence  now 
introduced  that  be  actually  worked  for  the  defendant 

The  statute  is  in  these  terms:  '*  In  all  contracts  for  or  relating  to 
labor  ten  hours  of  actual  labor  shall  be  taken  to  be  a  day's  work 
unless  otherwise  agreed  by  the  parties;  and  no  person  shall  be 
required  or  holden  to  perform  any  more  than  ten  hours'  labor  in  any 
one  day,  except  in  pursuance  of  an  express  contract  requiring  a 
greater  time." 

It  is  to  be  observed,  that  where  the  employer  insists  on  more  than 
ten  hours  of  work  a  day,  the  statute  requires  that  the  contract  which 
he  relies  on  should  be  express.  In  other  cases,  agreements  varying 
from  the  statutory  provision  are  not  required  to  be  express,  and  of 
course  may  be  implied.  K,  in  this  case,  the  nature  of  the  work 
done,  the  custom  of  the  business,  and  the  conduct  of  the  parties 
while  the  work  was  going  on,  should  show  that  the  work  done  in  a 
day  was  understood  by  them  at  the  time  to  be  a  day's  work,  and 
was  accepted  as  such  by  the  defendant,  an  agreement  would  be  im- 
plied that  the  work  done  in  a  day  should  be  taken  for  a  day's  work. 
By  accepting,  from  time  to  time,  the  work  done  in  a  day  as  a  day's 
work,  the  defendant  would  be  understood  to  have  agreed  and 
assented  tbat  the  work  so  done  in  a  day  should  be  reckoned  and 
paid  for  as  a  day's  work,  though  less  than  ten  hours.  If  the  plaintiff 
was  bound  to  work  ten  hours  for  a  day's  work,  the  defendant  was 
bound  to  employ  him  for  ten  hours  in  each  day.  The  plaintiff 
could  not  be  required  to  devote  more  than  one  day  to  a  day's  work. 

The  employer  cannot  require  the  laborer  to  work  more  than  ten 
hours  in  a  day  without  an  express  agreement;  that  is  to  say,  if  the 
laborer  is  called  on  at  the  time  to  work  more  than  ten  hours  in  a 
day,  he  cannot  be  required  to  do  it  unless  he  is  bound  to  do  it  by 
an  express  agreement.  But  we  do  not  understand  that  this  provis- 
ion reaches  to  the  case  where  the  laborer,  hired  by  the  month  or  the 
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year,  has  voluntarily  worked  more  than  ten  hours  a  day.  If  he  is  to 
he  paid  at  a  certain  rate  ]^)er  day,  it  may  in  such  case  be  implied 
from  the  nature  of  the  employment  and  the  conduct  of  the  parties 
that  what  he  did  in  a  day  was  to  be  reckoned  as  a  day's  work.  There 
would  be  gi-eat  inconvenience  when  labor  had  been  perfoimed 
according  to  the  custom  of  the  business  without  any  question  raised 
on  the  subject,  and  without  any  time  actually  kept,  if,  after  the  work 
was  done  and  accepted,  either  party  could  insist  on  an  inquiry 
whether  more  or  less  than  ten  hours  a  day  had  been  worked  on  an 
average  of  the  whole  time.  In  the  miscellaneous  work  done  on  at 
farm  at  different  seasons  of  the  year,  it  would  be  extremely  incon- 
venient to  insist  on  the  application  of  the  statutory  rule  of  exactly 
ten  hours'  work  in  a  day,  and  still  more  so  in  some  other  employ- 
ments, like  domestic  service.  Practically  the  statutory  rule  is  not, 
we  understand,  followed  in  such  cases;  and  it  may  be  implied,  where 
more  or  less  work  than  ten  hours  a  day  is  done  and  accepted  with- 
out objection,  that  the  parties  have  understood  and  agreed  that  the 
work  actually  done  in  a  day  shall  be  reckoned  and  taken  for  a  day's 
work. 

In  this  case,  we  think  it  must  be  left  to  the  jury  to  find,  as  mat 
ter  of  fact,  whether  the  work  done  by  the  plaintiff  in  a  day  was  by 
the  understanding  and  implied  agreement  of  the  parties  to  be  taken 

and  reckoned  for  a  day's  work. . 

Case  discliarged. 


East  Kingston  v.  Towlb. 

(48  N.  H.  67.) 
Constitutumal  la/w — Act  eompenaaiHng  ovm&n  ofshup  kiUed  bff  dogs. 

A  Btatute  provided  that  any  person  suffering  loss  by  reaflon  of  the  maiming 
killing  or  worrying  of  his  sheep  by  dogs,  may  present  proof  of  the  nature 
and  extent  of  his  damages  to  the  selectmen  of  the  town,  who  shall  draw  an 
order  for  the  amount  in  his  favor  upon  the  treasurer  of  the  town,  and 
thereupon  the  town  may  recover  of  the  owner  of  the  dog  the  full  amount 
of  such  order.  Held,  to  be  unconstitutional,  in  so  far  as  it  undertook  to  bind 
the  owner  of  the  dog  by  the  decision  of  the  selectmen  fixing  the  amount  of 
the  damage  without  giving  him  an  opportunity  to  be  heard  on  the  question. 

lleldt  further,  that  the  town  could  nevertheless  recover,  under  the  statute, 
from  the  owner  of  the  dog,  the  actual  damage  which  the  jury  who  try  the 
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eanse  find  the  owner  of  the  sheep  to  h&ye  suffered,  not  exceeding  the  amoont 
of  the  order  drawn  by  the  selectmen. 
Evidence  tending  to  prove  that  the  dog  had  killed  or  worried  sheep  before  is 
inadmissible  in  such  action. 

This  was  an  action  under  the  statute  of  Sd  July,  1863,  providing 
for  compensating  the  owner  of  sheep  injured  by  dogs.  The  ease 
came  up  on  demurrer  which  had  been  overruled  in  the  court  below. 
The  plaintiff's  sheep  were  killed  by  defendant's  dog,  as  was  alleged. 
The  plaintiff  offered  to  prove  that  the  dog  had  killed  sheep  on  other 
occasions.    The  other  facts  appear  in  the  opinion. 

Wood,  for  defendant. 

Siickney,  for  plaintiff 

Perlet,  C.  J.  This  action  is  brought  by  the  town  on  the  statute 
of  1863,  which  provides  that  "  every  person  suffering  loss  or  damage 
by  reason  of  the  maiming,  worrying,  or  killing  of  his  sheep,  lambs, 
or  other  domestic  animals  by  dogs,  may,  within  thirty  days  after  he 
knows  of  sucli  loss  or  damage,  present  to  the  selectmen  of  the 
town,  wherein  such  loss  or  damage  happened,  proof  of  the  naLiir? 
and  extent  thereof;  and  thereupon  said  officers  shall  draw  an  ordei 
in  favor  of  the  person  suffenng  such  loss  or  damage,  upon  the 
treasurer  of  said  town,  for  the  amount  of  the  same."  The  statute 
requires  that  the  orders  so  drawn  shall  be  registered  by  the  treas- 
urer and  paid  at  the  end  of  the  political  year  in  full,  or,  pro  rata, 
out  of  the  proceeds  of  the  tax  on  dogs. 

By  tb-?  statute,  after  such  order  has  been  drawn,  the  town  may 
recover,  in  an  action  of  assumpsit  against  the  keeper  or  owner  of 
any  dog  concerned  in  doing  the  damage  or  occasioning  the  loss,  the 
full  amount  of  such  order.  The  act  does  not  make  any  provision 
for  a  written  statement  of  the  claim  presented  to  the  selectmen,  nor 
for  any  description  of  the  animals  killed  or  injured,  or  of  the  nature 
of  the  injury.  Nothing  like  process,  record,  or  written  account  of 
what  is  claimed  or  decided  is  required,  except  the  order,  and  the 
registry  of  it  by  the  treasurer.  The  owner  or  keeper  of  any  dog 
concerned  in  the  damage  done  is  made  liable  for  the  amount  of  the 
order,  without  any  opportunity  to  be  heard  on  the  question  of  the 
amount,  and  from  this  adjudication  of  the  selectmen  he  has  do 
appeal.  The  ex  parte  determination  of  the  selectmen  witliout 
process,  notice,  or  record,  on  such  proof  as  they  may  choose  t(i 
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receiye,  is  by  the  act  made  conclosiye  oa  the  owner  or  keeper  of  the 
dog  as  to  the  amount  of  the  damage  done,  and,  confleqaently,  as  to 
the  extent  of  his  liability. 

The  party  suffering  the  damage  has  his  election  to  take  the  order, 
or  sue  the  owner  or  keeper  of  the  dog  for  tlie  penalty  given  by  the 
first  section  of  the  act ;  but,  having  sued  or  taken  the  order,  he  is 
bound  by  his  election  and  cannot  have  the  other  remedy.  The 
amount  of  the  order  drawn  by  the  selectmen  is  limited  to  their 
estimate  of  the  actual  damage  done  to  the  animals;  and  the 
amount  thus  fixed  by  the  selectmen  is  the  compensation  to  the 
owner  of  the  animals  if  he  takes  the  order,  and  he  has  no  other 
remedy ;  and  this  by  the  statute  is  substituted  for  the  ordinary 
remedy  by  action  in  the  name  of  the  party  who  has  suffered  the 
injury.  The  owner  of  the  dog  is  therefore  directly  interested  as  the 
real  party  in  the  inquiry  before  the  selectmen,  and  in  the  terms  of 
the  act  is  bound  by  their  determination.  The  amount  of  the  order 
and  tlie  extent  of  the  dog-owner's  liability  is  not  limited  by  any 
thing,  except  the  finding  of  the  selectmen  as  to  the  amount  of  the 
damage,  which  may  be  trifling  or  large;  for  the  injury  may  be  to 
any  class  or  any  number  of  domestic  animals,  and  the  owner  or 
keeper  of  any  dog  is  made  liable  for  all  the  damage  that  may  be 
done  by  the  largest  pack,  if  his  dog  made  use  of  them.  The 
amount  of  the  order  in  this  case  is  not  stated,  and  is  not  material 
to  the  legal  questions  raised.  It  is  not  shown  or  alleged  that,  in  this 
case,  the  defendant  actually  appeared  before  the  selectmen  and  was 
heard  on  the  question  of  damages,  or  that  he  had  opportunity  to 
appear  or  had  any  notice  of  the  application. 

Is  this  act,  80  far  as  it  undertakes  to  make  the  owner  of  a  dog 
absolutely  liable  for  the  amount  of  damage  paid  by  the  selectmen, 
without  opportunity  to  be  heard  on  the  question,  within  the  general 
scope  of  legislative  authority  delegated  by  the  constitution  to  the 
general  court  ? 

The  general  court  is  the  legislative  department  of  the  state  gov- 
ernment, and  has,  under  the  constitution,  an  ample  grant  of  legisla- 
tive power;  the  extent  of  the  power  is,  however,  limited,  not  only 
by  the  express  prohibitions  of  the  constitution,  but  by  the  nature 
itself  of  the  power  granted;  and  to  be  valid  and  binding  the  act  of 
the  legislature  must  be  within  the  general  scope  of  legislative 
authority.  The  power  delegated  by  the  constitution  "  to  make  anu 
oixlain  all  manner  of  reasonable  aud  wholesome  orders,  laws,*'  etc^ 
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confers  no  authority  to  make  an  order,  or  law  in  plain  yiolation  of 
the  fundamental  principles  of  natural  justice,  though  the  act  may 
not  be  prohibited  by  any  express  limitation  in  the  constitution.  For 
instance,  I  find  nothing  in  the  constitution  which  in  terms  prohibits 
the  legislature  from  making  a  law  to  take  private  property  for  a 
public  use  without  making  proTision  for  compensation  to  the  owner; 
yet,  because  it  is  contrary  to  natural  justice  that  property  belonging 
to  an  indiTidual  should  be  taken  from  him  by  the  public,  or  for  the 
pubUc,  without  paying  him  the  value,  to  do  this  is  beyond  the  scope 
of  legislative  authority ;  and  an  act  that  should  undertake  to  do 
this  would  be  unconstitutional  and  void.  Piscatotqiia  Bridge  v. 
Portsmouth  Bridge^  7  N.  H.  35 ;  Mason*8  Argument  in  the  case  of 
Dartmouth  College,  Farrar,  35,  et  seq. 

In  the  opinion  of  the  judges  (4  N.  H.  566),  this  constitutional 
limitation  of  the  legislative  authority  is  stated  and  explained  as  fol- 
lows:  '' The  power  granted  is  a  power  to  make  all  manner  of  laws 
and  statutes  which  are  wholesome  and  reasonable,  and  not  repug* 
nant  to  the  constitution.  It  is  in  its  nature  a  limited,  restricted 
power.  It  is  an  old  maxim  of  the  common  law,  that  when  an  act  of 
parliament  is  against  common  right  and  reason,  the  common  law 
will  control  it  and  adjudge  it  void;  and  one  object  of  this  provision 
in  our  constitution  was  to  adopt  and  confirm  that  maxim  of  the 
oommon  law.  An  act  of  the  legislature  in  order  to  have  the  force 
of  a  statute  must,  therefore,  be  neither  repugnant  to  reason  nor  to 
the  constitution.''  In  the  application  of  this  principle  the  judges, 
in  that  opinion,  held  that  the  legislature  had  no  constitutional  right 
to  grant  a  tax  upon  lands  in  a  particular  unincorporated  place  for 
the  purpose  of  making  and  rejmiring  roads  in  such  place,  because^ 
after  paying  taxes  under  the  general  law,  it  would  be  unreasonable  and 
contrary  to  natural  justice  that  the  lands  in  a  particular  place  should 
be  burdened  with  another  additional  tax. 

In  England  even,  the  legislative  authority  of  parliament  is  prac- 
tically, if  not  in  theory,  subject  to  this  limitation,  that  no  law  shall 
be  passed  which  is  contrary  to  common  right  and  natural  justice. 
Lord  GosE,  in  Dr.  Bonhomie  Case,  8  Go.  1186,  says:  ''It  appears 
in  our  books  that  in  many  cases  the  common  law  will  control  acts 
of  parliament  and  adjudge  them  to  be  utterly  void;  for  when  an 
act  of  parliament  is  against  common  right  and  reason,  or  repug- 
nant, or  impossible  to  be  performed,  the  common  law  will  control  it 

and  adjaage  such  act  to  be  void."    In  his  life  of  Gcke,  Lord  Gamp- 
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belly  with  characteristic  flippancy,  calls  this  '^  a  foolish  opinion ;  ^ 
but  the  same  doctrine  is  laid  down  in  Day  v.  Savadge,  Hob.  86,  87, 
where  Ilobart  says:  "Even  an  act  of  parliament  made  against 
natural  equity,  as  to  make  a  man  judge  in  his  own  case,  is  void  in 
itself,  for  jura  iiaturcB  sunt  immutabiliay  and  they  are  leges  legnuu* 
Whatever  the  theory  may  be  in  England,  I  take  it  to  be  quite  clear, 
that,  under  the  gnint  of  authority  to  make  and  ordain  all  reasonable 
and  wholesome  orders  and  laws,  the  constitution  of  this  state  con- 
fers no  power  upon  the  general  court  to  enact  a  law  in  conflict  with 
natural  equity  and  those  elementary  principles  of  justice  which  are 
everywhere  recognized  as  fundamental  in  law  and  legislation. 

The  Bill  of  Bights  in  article  15,  declares  that  "  no  subject  shall 
be  arrested,  imprisoned,  despoiled,  or  deprived  of  his  property, 
immunities  or  privileges,  or  put  out  of  the  protection  of  the  law, 
exiled,  or  deprived  of  his  life,  libeiliy,  or  estate,  but  by  the  judgment 
of  his  peers  or  the  law  of  the  la7Kl."  Similar  provisions,  borrowed 
in  substance  from  magna  cluirta,  are  found  in  the  constitutions  of 
other  states,  and  have  there  been  held  to  impose  a  limitation  on  the 
legislative  power  as  well  as  on  the  other  departments  of  the  govern- 
ment TJhus,  in  Jones  v.  Robhins,  8  Gray  342,  Shaw,  C.  J.,  speak- 
ing of  the  corresponding  provision  in  the  constitution  of  Massa- 
chusetts, says:  "No  man  shall  be  arrested,  imprisoned,  exiled,  or 
deprived  of  his  life,  liberty  or  estate,  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land.  These  terms,  we  think,  in  this  connection 
cannot  be  used  in  their  most  bold  and  literal  sense  to  mean  the  law 
of  the  land  at  the  time  of  the  trial ;  because  the  laws  may  be  shaped 
and  altered  by  the  legislature  from  time  to  time ;  and  such  a  provis- 
ion, intended  to  prohibit  the  making  of  anj,  law  infringing  the 
ancient  rights  of  the  subject,  under  such  a  construction,  be  wholly 
nugatory  and  void."  The  same  view  was  taken  of  a  like  provision 
in  the  constitution  of  Xew  York,  in  Taylor  v.  Porter^  4  Hill,  140, 
145.  In  Greene  v.  Briggs,  1  Curt  C.  C.  311,  it  was  held  that 
such  a  provision  in  the  constitution  of  Rhode  Island  meant  by  "  the 
law  of  the  land"  due  process  of  law,  in  which  is  included  the  right 
to  contest  the  change.  Curtis,  J.,  says:  "  Certainly  this  does  not 
mean  any  act  which  the  assembly  may  choose  to  pass.  If  it  did, 
the  legislature  could  inflict  the  forfeiture  of  life,  liberty  or  property 
without  a  trial."  So  in  Parsons  v.  Russelly  11  Mich.  113,  it  was  held 
that  "  the  law  of  the  land"  within  the  meaning  of  the  term  as  used 
in  the  constitution  of  Michigan,  "  is  a  law,  which  hears  before  it  con- 
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denmsy  which  proceeds  upon  inquiry,  and  renders  judgment  after 
trial"  "  K  deprived  of  liberty  or  property,  it  shall  be  by  impartial, 
judicial  authority,  after  a  tricJ  and  judgment"    Per  Mabtix,  C.  J. 

Ill  this  state  it  would  seem  to  have  been  understood  that  the  pro- 
risior  of  the  biU  of  rights  which  prohibits  all  acts  affecting  life, 
liberty  or  property,  except  "  by  the  law  of  the  land,"  was  not  intended 
to  limit  the  legislative  power,  but  only  to  require  that  the  proceed- 
ings should  be  according  to  the  law  for  the  time  being.  Mayo  v. 
Wilton,  1  N.  H.  67;  DaH.  College  v.  Woodman,  id.  130.  But  the 
same  limitation  on  the  legislature  has  been  by  our  courts  placed 
on  the  ground  that  the  general  grant  of  authority  to  make  reason- 
able and  wholesome  laws  confers  no  power  to  enact  a  law  in  viola- 
tion of  the  fundamental  maxims  of  justice  and  equity;  and  the 
interpretation  given  to  the  term  '^law  of  the  land  "  in  the  constitu- 
tions of  other  states,  when  applied  as  a  limitation  upon  legislative 
authority,  amounts  in  substance  to  the  same  thing ;  for,  as  interpreted 
there,  the  term  ^  law  of  the  land  "  is  understood  to  embody  in  legal 
meaning  the  fundamental  rules  and  maxims  of  justice  which  pre- 
vailed in  the  law  at  the  time  when  the  constitutions  were  adopted. 
Either  way,  whether  these  elementary  principles  of  justice  and  equity 
are  supposed  to  be  embraced  in  the  term  ^'law  of  the  land,*'  or 
implied  in  the  general  nature  of  legislative  authority,  they  equally 
limit  the  legislative  power. 

It  18  a  maxim  of  general  jurisprudence,  not  confined  to  any  code, 
but,  so  far  as  I  am  informed,  recognized  as  fundamental  in  the  law 
of  every  enlightened  people,  that  no  man's  private  rights  shaU  be 
concluded  by  any  judgment,  decree  or  other  adjudication,  to  which 
he  was  not  so  fieur  a  party  that  he  had  opportunity  to  be  heard,  and 
to  adduce  evidence  on  all  points  that  affected  his  interests.  Broom's 
Maxims,  735;  1  Greenl.  Ev.  §522.  Proceedings  in  rem  are  no 
exception  to  this  elementary  rule ;  for,  in  such  proceedings,  ever}' 
party  interested  has  the  right  to  appear  and  be  heard ;  and  every 
owner  of  property  is  supposed  to  keep  such  oversight  of  it  as  to  be 
duly  informed  of  the  proceedings  by  the  notices  which  are  required 
to  be  given.  Any  act  passed  in  violation  of  this  principle  of  natural 
justice  would  not  be  a  '^  reasonable  and  wholesome  law  "  under  our 
constitution,  nor  within  the  general  scope  of  legislative  authority. 

This  general  principle,  it  is  obvious,  will  apply  in  full  force  to 
proceedings  instituted  to  determine  the  amount  that  shall  be  paid 
for  an  injury  to  property,  or  for  the  value  of  property  taken  from 
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the  owner.  An  inquiry  of  damages  inyolves  the  interest  of  the  party 
adjudged  to  pay  them  as  much  and  as  directly  as  an  issue  on  the 
'£U€8tion  whether  he  is  liable  to  pay  any  damages  at  alL  The  law  is 
80  on  authority  as  well  as  in  the  reason  of  the  thing.  The  king  by 
liis  royal  prerogatiye  might  establish  a  new  highway,  or  discontinue 
an  old  one ;  and  in  either  case  his  writ  ad  quod  damnum  issued  to 
inquire  of  and  determine  the  damage  to  individuals  from  laying  out 
or  discontinuing  the  way.  This  was  an  ex  parte  proceeding ;  and, 
tlierefore,  though  done  under  the  king's  writ,  the  return  of  the  writ 
fixing  the  amount  of  damage  was  not  binding  on  the  parties  inter- 
ested, but  was  traversable ;  or  the  party  might  be  heard  on  the  ques- 
tion of  dam%es  before  the  chancdlor,  to  whom  the  writ  was 
returned.  2  Yiner's  Ab.  126,  title  Ad  Quod  Damnum^  2  Bum's 
J.  352. 

In  this  state  we  have  several  cases,  in  which  the  necessity,  under 
the  constitution,  of  notice  and  opportunity  to  be  heard  on  a  question 
of  damages  in  order  to  make  the  assessment  binding,  has  been  recog- 
nized. By  the  Revised  Statutes,  chap.  59,  sec.  5,  '^  if  any  person  shall 
place  in  any  highway  or  street,  any  timber,  lumber,  stones,  or  any 
thing  whatsoever  to  tiie  incumbrance  or  obstruction  thereof  he  shall 
be  liable  to  the  town  for  all  damages  which  said  town  shall  be  com- 
))elled  to  pay  to  any  person  who  has  sustained  damage  by  reason  of 
such  incumbrance  or  obstruction.''  The  statute  makes  no  mention 
of  notice  to  the  party  who  is  to  be  charged  with  the  damages  which 
the  town  has  been  compelled  to  pay.  If  the  town  made  a  full, 
strenuous  and  skillful  defense  to  the  action  of  the  individual  who 
sued  for  damage  caused  by  the  incumbrance,  the  town  would  be 
compelled  to  pay  the  damages  awarded  against  them  in  that  suit 
Still,  though  the  town  were  compelled  to  pay  the  damages,  as 
expressed  by  the  statute,  the  judgment  against  the  town  would  not 
be  evidence  against  the  defendant  who  was  sued  by  the  town  under 
the  statute  to  recover  the  amount  they  had  been  compelled  to  pay, 
of  the  party  who  placed  the  incumbrance  in  the  highway,  unless  he 
had  notice  of  the  suit  against  the  town  and  opportunity  to  :>me  in 
and  defend.  Littleton  v.  Richardsony  34  N.  H.  179.  In  Webster  v. 
Alton,  29  id.  369,  one  question  was,  whether  a  town,  sought  to  be 
charged  with  part  of  the  expense  of  a  highway  laid  out  in  an  adjoin- 
ing town,  should  have  notice  of  the  hearing  on  the  original  applica- 
tion for  laying  out  the  road.  It  was  held  that  notice  of  the  hearing 
on  the  matter  of  damages  was  sufiScient;  but  the  whole  case  goes  on 
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the  oonoeBsioii  that  the  town  could  not  be  charged  with  damages 
withoat  notice  of  the  hearings  and  an  opportunity  to  be  heard  on 
that  question.  The  disposition  of  that  case  depended  "  upon  the 
construction  and  constitutionality  of  the  first  section  of  the  act  of 
July  8j  1850 ; "  and  it  would  seem  to  haye  been  admitted  od  all 
hands  that  the  act  would  not  have  been  yalid  if  it  had  not  proyided 
for  proper  notice  of  the  hearing  on  the  question  of  damages.  If  the 
defendant  in  the  present  case  had  receiyed  notice  of  the  appUcation 
to  the  selectmen  and  had  an  opportunity  to  be  heard  befoi-e  them^ 
he  might  be  bound  by  their  determination,  as  was  held  in  Littleton 
y.  Richardson;  but  nothing  of  that  kiad  appears  in  this  casa 

In  this  case  the  owner  of  the  animals  injured  took  the  order  on 
the  treasurer  as  his  remedy  for  the  loss  he  had  sustained.  The 
amount  was  paid  by  an  estimate  of  the  actual  damage  done^  and  was 
receiyed  as  the  compensation  for  it  The  reooyery  by  the  towu, 
instead  of  the  party  who  suffered  the  injury,  does  not  change  che 
nature  of  the  payment,  when  made  by  the  defendant  His  interest 
in  the  question  of  damages  is  the  same  whether  he  pays  the  amount 
to  the  owner  of  the  animals  or  to  the  town ;  and  if  the  payment  is 
called  a  forfeiture  or  penalty,  or  the  statute  a  police  regulation,  still 
the  interest  of  the  defendant  in  the  amount  is  the  same,  and  his 
right  to  be  heard  on  the  question  cannot  be  eyaded  by  the  name 
giyen  to  the  payment  or  to  the  law. 

We  are  of  opinion  that,  so  far  as  the  statute  undertakes  to  bind 
the  defendant  by  the  decision  of  the  selectmen,  fixing  the  amount 
of  the  damage,  without  giying  him  an  opportunity  to  be  heard  on 
the  question,  it  is  not  a  yalid  law,  because  it  is  in  yiolation  of  an 
elementary  principle  of  law  and  justice,  to  wit:  that  a  party  is  not 
to  be  bound  by  a  judgment  or  other  determination  to  which  he  was 
a  stranger ;  that  it  is  not  a  wholesome  and  reasonable  law  within 
the  meaning  of  the  constitution,  which  grants  and  defines  the  legis- 
latiye  authority,  nor  within  the  general  scope  of  legislatiye  power, 
because  it  is  contrary  to  reason  and  natural  justice. 

Has  the  owner  of  the  dog  the  right,  under  the  constitution,  that 
the  question  of  damages  should  be  tried  by  a  jury  ? 

**  In  aU  controyersies  concerning  property,  and  in  all  suits  between 
two  or  more  persons,  except  in  cases  where  it  has  been  otherwise 
heretofore  us  A  and  practiced,  the  parties  haye  a  right  to  trial  by 
jury.'-     Bill  of  Eights,  art  20. 

Proyisions  in  the  constitutions  of  some  of  the  states,  intended  to 
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secure  the  right  of  trial  by  jury,  expressed  in  terms  corresponding 
more  or  less  nearly  with  this  in  our  bill  of  rights^  haye  been  held  to 
anply  only  to  cases  where  an  issue  is  joined  and  some  right  tried, 
and  not  to  a  mere  inquiry  of  damages,  in  which  the  title  to  the 
propeily  damaged  or  taken  is  not  involyed.  In  this  state  I  under* 
stand  that  an  inquiry  of  damages  has  been  regarded  as  falling  within 
the  provision  which  guarantees  the  right  of  trial  in  all  controyersies 
relating  to  property,  unless  a  different  usage  prevailed  before  the 
constitution  was  adopted  in  the  class  of  cases  to  which  the  partic- 
ular case  under  consideration  belonged.  Backus  y.  LebanoUy  11 
N.  H.  19 ;  Dalton  y.  North  Hampton.  19  id.  361 ;  Petition  of 
Aft,  Washington  Road  Co.,  35  id.  134.  Even  if  this  proyision  in  our 
bill  of  rights  should  be  narrowed  in  construction,  as  similar  provis- 
ions have  been  in  some  other  jurisdictions,  it  would  not  relieve  this 
case  from  the  constitutional  objection,  for  the  cases  to  which  that 
construction  has  been  applied  are  where  the  sole  question  is  as  to 
the  amount  of  compensation  which  the  owner  of  property  shall 
receive  for  it,  or  for  some  right  in  it,  and  not  whare  an  issue  is  tried 
on  the  fact  whether  the  property  has  been  injured  or  wrongfully 
taken,  and  the  question  of  damages  is  an  incident  to  the  finding  of 
the  issue  for  the  plaintiff;  for  what  is  really,  and  in  substance,  pro- 
posed to  be  done  by  this  statute  ? 

The  owner  of  the  animals  is  the  real  party  injured ;  the  owner  of 
the  dog  is  the  party  liable  for  the  injury.  The  amount  to  be  recoy- 
ered  in  the  suit  by  the  town  is  the  actual  damage  as  determined  by 
the  selectmen,  and  that  amount  is  the  compensation  to  tlie  owner 
of  the  animals  for  his  damages.  It  is  his  remedy  for  the  injury  he 
has  suffered,  and,  having  taken  the  order,  he  has  no  other  remedy. 
The  statute  assigns  the  right  of  action  to  the  town,  and  the  owner 
of  the  dog  answers  to  the  town,  instead  of  answering  directly  to  the 
owner  of  the  animals  in  an  action  brought  in  his  own  name.  The 
result,  so  far  as  the  owner  of  the  dog  is  concerned,  is  the  same  as  if 
the  suit  were  brought  directly  by  the  owner  of  the  animals  to  recover 
damages  for  the  injury  he  has  sustained.  The  question,  whether 
the  defendant's  dog  was  concerned  in  doing  the  damage,  is  tried  by* 
the  jury;  but  if  they  find  for  the  plaintiff,  instead  of  the  }arf§ 
assessing  the  damages  as  incident  to  the  yerdict,  and  as  part  of  the 
verdict,  the  defendant  is  by  this  act  made  conclusively  liable  for  th« 
amount  as  determined  by  the  selectmen.  One  tribunal  tries  th« 
question  of  the  defendant's  liability  for  the  damage,  and  another 
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tribunal  fixes  in  advance  the  amount  of  the  damage^  in  case  the  issue 
as  to  his  liability  is  found  against  him.  In  a  trial  by  jury  for  an 
injury  to  person  or  property^  the  assessment  of  the  plaintiff's  dam- 
ages is  as  much  a  part  of  the  verdict  for  him  as  the  finding  of  the 
issue ;  and  a  trial  which  should  refer  the  assessment  of  the  damages 
for  the  plaintiff  to  another  tribunal  would  not  be  a  trial  by  jury, 
according  to  the  course  of  the  common  law,  nor  the  trial  secured  to 
every  subject  by  the  bill  of  rights. 

The  damage  for  killing,  maiming  and  worrying  sheep  and  other 
domestic  animals  is  uncertain  and  unliquidated,  as  much  as  in  an 
action  for  an  assault  and  battery.  If  the  question  of  liability  for 
the  damage  could  be  tried  by  the  jury,  and  the  inquiry  as  to  tlie 
amount  of  the  damage  withdrawn  from  the  jury,  for  aught  that  1 
can  see,  the  same  thing  might  be  done  by  the  same  machinery  in 
a  case  of  assault  and  battery.  Suppose  this  act  had  provided  tliat 
when  any  person  should  be  assaulted  and  beaten  within  the  limits 
of  any  town,  he  might  present  his  claim  for  the  damages  to  the 
selectmen,  and,  on  their  drawing  an  order  for  the  amount  fixed  by 
them,  the  town  might  recover  the  same  amount  of  the  party  who 
was  guilty  of  the  assault  and  battery,  in  an  action  of  assumpsit,  the 
right  of  the  defendant  in  that  case  to  have  the  jury  assess  the  dam- 
ages, as  part  of  the  trial,  would  stand,  under  the  constitution,  exactly 
as  it  does  under  the  statute  of  1863.  And  by  a  like  contrivance  in 
all  cases  of  injury  to  property,  as  in  trespass  to  land,  trespass  for 
taking  and  carrying  away  goods,  an  essential  and  often  the  most 
important  part  of  the  trial  by  jury  might  be  assigned  to  another 
tribunal. 

The  trial  by  jury,  secured  to  the  subject  by  the  constitution,  is  a 
trial  according  to  the  course  of  the  common  law,  and  the  same  in 
substance  as  that  which  was  in  use  when  the  constitution  was 
framed.  Opinion  of  the  Jiidges,  41  N.  H.  551.  In  all  actions  for 
injury  to  property  the  trial  by  jury  included  the  assessment  of  the 
plaintiff's  damages  when  the  verdict  was  for  him.  This  we  regard 
as  an  essential  part  of  the  trial  by  jury  intended  to  be  secured  by 
the  constitution.  By  this  act  the  defendant  is  deprived  of  the  right 
to  such  a  trial,  and,  so  far  as  the  act  undertakes  to  make  the  defend- 
ant  liable  for  the  amount  of  damage  fixed  by  the  selectmen,  we  think 
it  is  in  violation  of  the  constitution,  which  secures  the  right  of  trial 
by  jury  "in  all  controversies  concerning  property." 

It  is  said  that  the  amornt  whic'i,  by  the  statute,  the  owner  of  the 
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dogs  pays  in  the  action  by  the  town  is  in  the  uatoi'e  of  a  penalty  oi 
forfeitoie.  There  are  cases  where  a  peual  action  may  be  maintained 
to  recover  the  amonnt,  or  doable  the  amount,  which  an  individual 
has  suffered  by  a  violation  of  his  private  rights;  but  in  such  ca^es 
the  party  subject  to  the  penalty  is  as  much  intercsted  in  the  assesis 
ment  of  the  damages,  and  has  the  same  right  to  a  heanug  on  tlie 
question  of  damages,  and  to  the  same  mode  of  trial,  as  where  he  is 
sued  in  a  civil  action  soundiug  in  damages,  and  the  amount  of  the 
damages  is  determined  by  the  jury  who  try  tlie' general  question  of 
the  defendant's  hability  for  the  penalty.  Com.  Dig.  PL  2,  §  14 ; 
Wi/bord  V.  Tucl,  1  Bos.  &  Pull.  458;  3  Bum's  Ec.  Law,  534; 
T  WenL  PL  243.  See  also  Gree?te  v.  Briggs,  1  Cui-L  C.  C.  311.  It 
would  not  relieve  the  act  from  constitutional  objection  if  the  suit 
by  the  town  were  held  to  be  in  the  natui-e  of  a  penal  action. 

So  far  as  the  act  undertakes  to  charge  the  defendant  with  the 
amount  of  damage  determined  by  the  selectmen,  we  are  of  opinion 
that  it  is  not  a  valid  law,  because  it  gives  the  owner  of  the  dog  no 
opportunity  to  be  heai*d  before  the  selectmen  on  that  question,  and 
therefore  is  not  a  wholesome  and  reasonable  law  within  the  general 
scope  of  legislative  authority  conferred  by  the  constitution  on  the 
general  court ;  and  also  because  the  act  is  so  far  in  violation  of  the 
provision  in  the  bill  of  rights,  which  secures  the  right  of  trial  by 
jury  in  all  controversies  concerning  property. 

An  act  may  be  in  part  beyond  legislative  authority,  and  within  it 
for  the  residue ;  and  if  the  act  is  capable  of  being  administered  in 
the  parts  which  are  within  the  power  of  the  legislature  to  enact,  it 
will  so  far  be  valid.  Fisher  v.  McGin-,  1  Gray,  1 ;  Slate  v.  WJieelery 
25  Conn.  290 ;  Santo  v.  The  State,  2  Clai-ke  (Iowa),  165.  It  would 
be  in  the  power  of  the  legislature  to  make  towns  liable  for  damage 
done  lyr  dogs,  and  to  give  the  towns  a  right  of  action  to  recover  the 
actual  damage  from  the  owners  of  the  dogs,  as  is  done  in  the  case 
of  obstructions  placed  on  highways ;  and  we  think  an  action  may 
be  maintained  on  this  statute  by  the  town  to  recover  fi'om  the 
owner  of  the  dog  the  actual  damage,  which  the  jury  who  try  the 
cause  find  the  owner  of  the  animals  to  have  suffered,  not  exceeding 
the  amount  of  the  order  drawn  by  the  selectmen.  If  the  declara- 
tion in  this  case  relies  on  the  order  to  establish  the  amount  of 
damage,  it  may  need  amendment  by  inserting  an  averment  that  the 
actual  damage  was  equal  to  the  amount  of  the  order  drawn. 

By  the  statute  the  owner  of  the  dog  is  made  liable  for  the  damage 


JUNE  TEEM,  1868.  185 


JanvzlA  ▼.  Town  of  Exeter. 


done,  whether  the  dog  was  accustomed  to  kill  and  worry  sheep 
or  not  We  are  not  acquainted  with  any  rule  of  evidence  which 
will  allow  the  chai'acter  of  the  dog,  or  the  faot  that  he  had  killed  or 
won-ied  sheep  before,  to  be  admitted  as  evidence  that  he  did  the 
damage  complained  of  in  this  suit.  To  show  that  he  did  this  mis* 
chief  it  is  not  competent  to  prove  that  he  had  done  similar  mischief 
buluxc,  more  than  it  would  be  to  prove  that  a  defendant  sued  for  an 
lissault  and  battery  had  beaten  other  men  before,  or  the  same  man. 


Janvbin  v.  Town  op  Exetbb. 

(48  N.  H.  83.) 
Reward  for  appreh&nsion  of  criminals — Action  on, 

TLe  Belectmen  of  a  town,  under  the  anthority  of  a  general  statate,  offered  ft 
reward  for  the  apprehension  and  conviction  of  a  person  guiltj  of  the  com 
mission  of  a  high  crime.  The  plaintiff,  claiming  to  have  performed  that 
fiervice,  brought  action  to  recover  the  reward.  Held,  on  demurrer,  thai 
the  action  was  well  brought.  Held,  also,  that  if  two  persons  jointly  per. 
formed  the  service  thej  must  be  joined  as  plaintiffs. 

This  was  an  action  of  assumpsit  brought  to  recover  a  sum  of 
money  promised  in  a  "  notice  of  reward,"  signed  by  the  selectmen 
of  the  town,  for  the  apprehension  and  conviction  of  the  person  or 
persons  guilty  of  a  burglary,  described  in  the  notice.  A  demurrer 
was  BVLstainei  pro  forma,  and  the  court  also  held,  that  if  any  person 
beside  the  plaintiff  had,  actuated  by  said  notice,  assisted  in  perform- 
ing the  service,  this  action  could  not  be  sustained. 

J.  J.  Bell,  for  plaintiff. 

C,  H.  Belly  for  defendant. 

Bellows,  J.    The  authority  of  the  selectmen,  in  behalf  of  a  town, 

to  offer  a  reward  for  apprehending  and  securing  any  person  charged 

with  having  committed  any  capital  or  other  high  crime,  is  expressly 

conferred  by  chapter  735  of  the  laws  of  1848;  and  as  no  special 

remedy  is  provided  by  the  statute  the  contract  may  be  enforced  by 

Hction  in  some  appropriate  form.     It  stands,  for  anght  we  can  see, 

upon  the  same  ground  as  an  offer  of  a  rewai*d  by  a  private  person, 

Vol.  IL— 24 
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and  there  it  is  well  settled  that  i^  in  consequence  of  such  offer^  the 
offender  he  apprehended  and  secured  accoi*ding  to  the  terms  of  the 
offer,  and  within  a  reasonable  time,  the  person  doing  it  may,  in  an 
action  of  assumpsit,  recoyer  the  reward. 

This,  put  upon  the  ground  that  although  such  an  offer  is  a  mere 
proposal,  or  a  conditional  promise,  and  may  be  revoked  at  pleasure, 
yet  if  any  one  shall,  before  a  revocation,  perform  the  service,  relying 
upoa  such  offer,  it  becomes  a  legal  and  binding  contract  Symnies 
V,  Fraziery  6  Mass.  344 ;  and  the  same  doctrine  is  held  in  Morse  v. 
Bellows,  7  M.  H.  549,  where  the  authorities  were  carefully  consid- 
ered, and  it  WHs  laid  down  that  if  one,  relying  upon  a  promised 
reward  for  the  appi'ehension  of  a  culprit,  performs  the  service,  it  is  a 
good  consideration  for  the  previous  promise,  which  thereupon 
becomes  binding  upon  the  promisor.  So  is  Wentworth  v.  Day,  3 
Met  352. 

The  same  doctrine  is  applied  to  similar  offers  by  towns  or  cities. 
I&eenian  v.  City  of  Boston,  5  Met.  56 ;  Loring  et  oL  v.  City  of  Bos- 
ton, 7  id.  409 ;  Cranshaw  v.  City  of  Roxbury,  7  Gray,  374.  The 
f»4rae  doctrine  is  applied  in  the  case  of  bounties  offered  by  towns  or 
'J  ties  to  persons  who  may  enlist  into  the  military  service  of  tht 
United  States.     Crowell  v.  HopHnton,  45  N.  H.  9. 

It  is  urged  that  the  case  before  us  differs  from  those  in  Massa- 
chusetts, upon  the  ground  that  here  the  authority  was  conferred  by 
statute.  We  do  not,  however,  perceive  that  this  can  affect  the 
result  The  statute  clearly  confers  authority  to  offer  rewards  in 
such  cases,  and  we  can  perceive  no  ground  for  any  distinction 
between  a  power  acquired  by  express  enactment,  and  that  which  is 
incident  to  the  general  powers  conferred  by  law  upon  towns,  unless 
there  be  in  the  statute  some  limitation  or  qualification  of  that 
power. 

The  statute  here  (Comp.  Stats,  chap.  236)  authorizes  "  the  mayor 
and  city  council  of  any  city,  and  the  selectmen  of  any  town  or  place, 
whenever  in  their  opinion  the  public  good  may  require  it,  to  offer 
and  pay  from  the  treasury  of  such  city,  town  or  place,  a  suitable 
reward,  not  exceeding  1300  in  any  one  case,  to  any  person  who  shall, 
in  consequence  of  such  offer,  apprehend  and  secure  any  person  or 
persons  charged  with  having  committed  any  capital  or  other  high 
frime." 

Tn  England,  to  encourage  the  apprehension  and  conviction  of 
offer  derS;  rewards  were  allowed  to  the  amount  of  forty  pounds  bj 
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Bimdry  acts  of  parliament,  some  of  which  were  as  early,  at  least,  as 
the  fourth  of  William  and  Mary,  and  in  some  cases  a  portion  of 
Buch  reward  was  to  be  paid  by  the  hundred  indemnified  by  the 
Apprehension  of  the  offender.  4  Blk.  Com.  295 ;  2  Burn's  Justice, 
373.  The  same  general  policy  has  dictated  our  own  law,  and  the 
laws  of  most  of  the  American  states,  although  here  it  has  been 
thought  better  to  provide  for  offering  a  reward  suited  to  each  par- 
ticular case  as  it  arises  rather  than  to  fix  it  by  a  permanent  law  at  a 
uniform  amount  in  the  same  class  of  offenses. 

It  is  evident,  however,  that  the  policy  of  offering  rewards  by  the 
public  in  some  form,  either  by  the  state  or  a  municipality,  for  the 
arrest  and  conviction  of  offenders,  has  long  been  well  established ; 
and  it  has  ever  been  held  that  it  may  be  done  by  towns  and  cities 
without  being  specially  authorized  by  statute.  Oranshaw  v.  OUy 
of  Roxlntry,  7  Gray,  374,  before  cited* 

In  England,  in  addition  to  the  permanent  allowance  by  law,  it 
was  common  for  parties  interested  to  offer  rewards  in  particular 
cases,  and  the  authorities  are  numerous  where  such  offers  have  been 
enforced.  Ch.  on  Con.  (9th  Am.  ed.),  477,  note  a,  and  many  cases 
cited.  In  FalK  v.  Barber,  1  M.  &  S.  108,  the  policy  of  authorizing 
•  such  rewards  is  ably  vindicated. 

Of  course,  the  difficulties  suggested  by  defendant's  counsel  in 
determining  who  among  many  claimants  was  entitled  to  the  reward, 
must  have  been  encountered.  Among  other  cases  upon  that  subject 
is  that  of  Lancaster  v.  Walsh,  4  M.  &  W.  16,  where  a  reward  was 
offered  to  whoever  should  give  information  by  which  a  crime  cculd 
be  traced  and  the  offender  convicted ;  and  it  was  decided  that  he 
only  who  gave  the  first  information  was  entitled  to  the  reward;  the 
court  saying  that,  after  that,  a  person  could  not  be  said  to  be  in- 
formed by  another  telling  the  same  thing,  and  holding  only  one 
reward  was  offered.  Parke,  B.,  says,  that  if  two  jointly  give  the 
information,  both  must  join  in  a  suit  for  the  reward. 

It  is  obvious  that  the  difficulties  to  be  encountered  in  determin- 
ing who  is  entitled  to  the  reward  are  the  same  in  the  case  of  an 
offer  by  a  standing  law,  by  a  private  individual  and  by  a  municipal 
corporation ;  no  difference  has  been  suggested,  and  none  can  be  per- 
ceived ;  and,  as  the  policy  in  respect  to  rewards  offered  by  law  and 
private  persons  has  long  been  well  established,  we  think  the  author- 
ity conferred  upon  towns  and  cities  should  be  construed,  if  it  may 
be.  in  accordance  with  the  well-settled  policy  upon  that  subject,  and 
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we  are  unable  to  see  any  grounds  for  a  strict  construction  of  that 
authority,  or  for  making  municipal  corporations,  any  more  than 
indiyiduals,  their  own  judges  of  what,  and  to  whom,  they  should 
pay.  Indeed,  it  is  fair  to  presume  that,  in  authorizing  towns  to 
offer  rewards,  it  was  intended  to  put  them  upon  the  same  footing 
as  private  individuals. 

The  case  of  bounties,  as  before  suggested,  stands  upon  much  the 
same  ground.  By  the  statute,  towns  are  empowered  to  offer  and 
pay  them  to  encourage  enlistments ;  and  here  to  offer  rewards  to 
encourage  the  apprehension  and  conviction  of  offenders.  The  policy 
of  such  laws  is  equally  clear  and  well  established  in  the  two  cases, 
and  in  respect  to  the  former  it  is  settled  that  the  payment  of  the 
bounty  may  be  enforced  by  suit 

It  is  to  be  observed,  also,  that  courts  are  always  reluctant  to  give 
a  construction  to  a  contract  or  a  law  that  shall  constitute  a  person 
a  judge  in  his  own  case ;  and  this  reluctance  has  been  of  late  largely 
increased,  so  much  so,  indeed,  that  it  can  hardly  be  said  that  such 
power  of  deciding,  one's  own  cause  can  be  conferred  at  all.  Smith 
V.  B.  a  £  M.  Railroady  36  N.  H.  458. 

Unless,  then,  this  power  is  expressly  given  to  the  city  or  town 
authorities,  or  is  clearly  implied  from  the  language  of  the  statute,  it 
would  be  contrary  to  all  rules  of  construction,  and  to  precedent  also, 
to  give  that  effect  to  the  law  in  question. 

In  the  case  before  us,  a  reward  was  promised  for  the  apprehension 
and  conviction  of  the  offenders,  and  the  selectmen  had  authority  to 
do  it.  If  the  service  was  renderd,  relying  upon  this  promise,  the 
payment  of  the  reward  becomes  a  duty,  which,  as  in  the  case  of  a 
bounty  to  recruits,  may  properly  be  enforced  by  suit  The  promise 
is  in  behalf  of  the  town.  It  is  made  by  the  selectmen  in  their  offi- 
cial capacity,  and  substantially  in  the  form  adopted  by  the  mayor 
of  the  city  of  Roxbury,  as  set  out  in  Oranshaw  v.  Roadmryy  before 
cited,  and  i:  was  there  held,  that,  as  the  mayor  professed  to  act  for 
the  city,  having  signed  the  offer  officially,  and  his  authority  being 
afterward  confirmed,  the  city  was  bound  by  the  promise. 

Nor  is  there,  we  apprehend,  any  doubt  that  the  selectmen  had 
power  to  make  such  an  offer  in  behalf  of  the  town  of  Exeter.  The 
statute,  to  be  sure,  empowers  the  mayor  and  city  council,  or  select- 
mcE ,  to  offer  and  pay,  but  it  is  out  of  the  money  of  the  city  or  town, 
and  it  roust,  we  think,  be  regarded  as  an  authority  to  make  such 
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offer  in  their  ofiScial  capacity^  and  in  behalf  of  the  cities  or  towns, 
and  not  on  their  own  account. 

Ul)on  these  views  the  demurrer  must  be  overruled. 

Upon  the  other  point  informally  reserved,  we  are  of  the  opinicn 
that  all  the  parties  who  joined  in  performing  the  service  for  which 
the  suit  is  brought  must  join  as  plaintiffs  It  is  obvious  that  two 
or  more  persons  may  join  in  detecting  and  apprehending  an  offender, 
and  if  they  do  so,  they  are  jointly  entitled  to  the  reward,  and  should 
join  in  the  suit.  It  is  like  other  cases  of  joint  service,  and  is  gov- 
erned by  the  same  rule&  If,  indeed,  sundry  persons  separately 
undertake  to  secure  a  culprit,  and  one  without  concert  with  others 
succeeds  in  apprehending  him,  he  alone  is  entitled  to  the  reward,  and 
alone  should  sue.  There  may  be  cases  where  it  might  be  difficult 
to  determine  whether  certain  persons  did  act  in  concert  or  not,  but 
this  cannot  a£fect  the  rule  that  those  who  have  jointly  per- 
formed the  service  should  join  in  the  suit  If  it  were  otherwise  it 
would  be  an  exception  to  the  rules  of  pleading  for  which  we  find  no 
pieoedent  whatever,  and  the  case  of  Lancaster  v.  Walsh,  4  M.  ft  W. 

16,  before  dted,  is  in  point 

Exceptions  sustained. 


BowKBB  y.  Smith. 

(4B  N.  H.  UL) 

PmrtMrskip^  When  endUors  ef  individual  partner eannet 

to  hii  lands  by  partnership  creditors. 

Where  the  crediton  of  a  partnership  have  levied  their  execation  on  landi 
belonging  to  one  of  the  partners,  and  their  title  has  become  absolute  by 
lapse  of  the  time  prescribed  bj  statute,  a  creditor  of  the  individual  partner 
cannot  defeat  their  title  bj  levying  his  attachment  or  execution  on  the 
same  lands. 

This  was  an  action  in  the  form  of  a  writ  of  entry  to  recover 
possession  of  lands.    The  facts  are  sufficiently  stated  in  the  opinion. 

Yost  dk  Otishing,  for  plain  ti£ 
Wheeler  dk  Faulkner,  for  defendant 
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Peblet,  G.  J.  Tlie  Cheshire  Bank,  creditors  of  CTolmauft  Co., 
levied  their  ezecntion  on  land  of  Handy,  one  of  the  partners,  on  the 
14th  of  September,  1858.  The  plaintiff,  for  a  debt  due  from  Handy 
alone,  attached  the  same  land  in  mesne  process  on  the  12  th  of 
October,  1859,  after  the  title  of  the  bank  under  their  levy  had 
Itecome  absolute  as  against  Handy  by  the  lapse  of  a  year  from  the 
time  of  their  levy.  The  defendant  has  the  title  of  the  bank;  and 
the  main  question  would  seem  to  be  whether,  after  the  creditors  of  a 
partnership  haye  levied  their  execution  on  land  belonging  to  one  of 
the  partners,  and  their  title  as  to  him  has  become  complete  by  the 
lapse  of  a  year,  a  creditor  of  the  individual  partner  may  take  the 
same  land  for  his  debt  and  defeat  the  prior  title  derived  under  the 
levy  for  the  partnership  debt.  There  is  no  suggestion  of  any  fraud 
in  this  case.  If  this  may  be  done  after  one  year,  I  see  no  legal 
reason  why  it  may  not  be  done  at  any  time  short  of  twenty  years. 
Several  serious  inconveniences  would  follow  from  allowing  the 
preference  of  an  individual  creditor  to  the  application  of  his  debtor's 
property  to  be  asserted  after  the  same  property  had  been  finally 
and  absolutely  appropriated  to  the  payment  of  a  partnership  debt 
under  legal  process. 

The  levy  of  the  execution  is  by  law  made  the  public  evidence  of 
title.  It  is  required  to  be  returned  into  court,  and  also  to  be 
recorded  in  the  registry  of  deeds,  which  the  law  provides  for  giWng 
publicity  to  all  titles  in  land.  The  execution  creditor,  after  the 
lapse  of  one  year  from  the  time  of  the  levy,  would  appear  by  the 
record  to  have  a  complete  title  under  the  law  which  provides  for 
the  application  of  a  debtor's  property  to  the  payment  of  his  debts  * 
yet  he,  and  purchasers  under  him,  if  the  claim  here  set  up  were 
admitted,  would  be  liable  to  have  their  title  drawn  in  question  until 
the  claim  was  barred  by  the  general  statute  of  limitations. 

Then,  again,  if  the  claim  to  this  preference  over  the  property  of 
the  individual  partner  could  be  made  at  an  indefinite  time  after  it 
had  been  levied  on  for  a  debt  of  the  firm,  it  would  greatly  embarrass 
the  settlement  of  the  partnership  accounts;  for  the  partnership 
accounts  could  not  be  finally  adjusted  till  it  was  certainly  known 
that  there  was  no  outstanding  demand  against  the  partner,  that 
might  be  levied  on  the  same  land  which  had  been  taken  for  the 
partnership  debt  Until  the  title  under  the  levy  for  the  partner* 
ship  debt  was  defeated  by  a  levy  for  the  private  debt  of  the  partner, 
it  would  appear  that  he  had  paid  the  partnership  debt  by  the  levy 
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on  his  land  out  of  his  priyate  funds,  and  that  he  should  be  allowed 
for  it  in  settling  the  partnei-ship  account;  and  when  the  title  under 
the  levy  was  defeated  by  the  individual  creditor,  he  would  be  liable 
to  the  partnei-ship  for  the  amount  of  the  debt  levied  on  his  laud,  if 
it  had  been  allowed  him  in  settlement. 

If  the  preference  of  the  individual  creditor  to  the  property  of  his 
debtor  could  be  claimed  after  it  had  been  finally  appropriated  to 
the  payment  of  a  partnership  debt,  it  would  seriously  impair  the 
remedy  which  the  law  gives  to  the  ci*editors  of  a  pai'tnersliip  for 
the  satisfaction  of  their  debts.  The  preference  of  the  individual 
creditor  does  not  in  this  state,  though  it  is  otherwise  in  some 
jurisdictions,  depend  on  the  question  whether  the  property  of  the 
individual  is  such  that  enough  will  be  left  to  pay  the  individual 
debt  without  coming  on  the  property  taken  for  the  partnership  debt 
The  creditor  of  the  individual  partner  may  enforce  his  preference, 
if  seasonably  claimed,  though  the  party  of  the  paiiiner  was  abund- 
antly sufficient  to  pay  all  his  Individ uid  debts  and  all  debts  of  the 
partnership.  In  this  case,  for  instance,  it  does  not  appear,  and  it 
was  not  necessary  for  the  plaintiff  to  show,  that  Handy  had  not 
prox)erty  enough  to  pay  all  his  private  debts  and  also  this  partner- 
ship debt.  In  such  a  state  of  facts,  where  there  is  abundance  of  Ih 
partner's  property  liable  by  law  to  pay  the  individual  and  partuti • 
ship  debts,  if  the  individual  creditor  allows  the  partnership  creditor 
to  appropriate  nis  debtor's  property  to  the  payment  of  the  partner- 
ship debty  and  afterward,  when  the  partnership  debt  is  satisfied  by 
the  levy,  defeats  the  title  under  it  by  interposing  his  individual 
claim,  what  remedy  has  the  partnership  creditor  for  his  debt  ? 

His  judgment  is  satisfied,  and  his  debt  is  gone;  the  officer's  return 
of  the  levy  shows  this;  and  he  can  have  no  further  proceedings  for 
his  debt,  unless,  which  is  at  least  doubtful,  he  can  revive  his  judg- 
ment by  the  action  of  debt  which  the  law  gives  where  the  judgment 
was  satisfied  "  by  an  extent  or  levy  upon  estate  or  property  not  liable 
to  be  taken  on  the  execution."  Such  a  case  certainly  does  not  come 
within  the  terms  of  the  statute  which  gives  this  action  of  debt ;  foi 
the  property  of  the  partner  is  liable  to  be  taken,  and  is  rightfully  and 
legally  taken,  on  the  execution  against  the  partnership,  and  the 
title  under  the  levy  is  good  until  it  is  defeated  by  matter  ainsins 
subsequently  to  the  levy.  But  suppose,  after  the  lapse  of  a  year,  m 
ten  or  fifteen  years,  from  the  time  of  the  levy,  the  title  under  it  is 
defeated,  and  the  partnership  creditor  brings  his  action  of  ili'l>i 
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Against  the  partnership,  and  recoyers  a  new  judgment,  what  is  his 
chance  worth  of  then  finding  property  of  the  individual  partner  to 
answer  for  the  debt,  though  when  he  made  his  leyy  there  was 
a*)undanoe  of  other  property  that  might  have  been  taken  on  his 
siecution  ? 

This  equitable  preference  extends  to  personal  as  well  as  real  estate, 
if  no  claim  of  an  individual  creditor  is  interposed,  the  officer  who 
serves  an  execution  against  the  partnership  is  authorized  to  take, 
and,  if  necessary  to  satisfy  the  execution,  is  bound  to  take,  personal 
property  of  the  individual  partner,  and  sell  it  on  the  execution.  Cer- 
tainly no  claim  can  be  made  by  the  creditor  of  the  individual  part- 
ner against  the  officer  who  took  and  sold  the  property  on  the  execu- 
tion according  to  his  duty  and  his  precept ;  and  it  is  equally  clear 
that  no  such  claim  can  be  nudntained  against  the  purchaser  at  the 
sheriff's  sale.  It  would  seem  to  follow,  that  if  the  individual  credi- 
tor would  assert  his  preference-  over  the  personal  property  of  his 
debtor,  he  must  do  it  while  the  proceedings  are  in  fieri  and  the  prop- 
erty is  in  the  custody  of  the  law,  and  that  he  must  be  understood 
to  have  waived  his  right,  if  he  makes  no  claim  till  the  property  has 
been  finally  appropriated  to  the  satisfaction  of  the  partnership  debt 

These  are  some  of  the  reasons  which  lead  me  to  apprehend  that^ 
if  this  claim  to  defeat  the  title  derived  under  a  levy  for  a  partner- 
ship debt  at  an  indefinite  period  after  the  levy  was  complete  were 
admitted,  the  remedy  of  creditors  for  partnership  debts  would  be 
seriously  impaired,  and  the  affiurs  of  the  partners  and  of  all  who 
were  interested  in  the  settlement  of  their  accounts  be  left  for  a  long 
time  in  a  state  of  great  uncertainty  and  embarrassment. 

On  the  other  hand,  I  can  see  no  ground  that  the  creditor  of  the 
individual  partner  has  to  complain  if  he  is  required  to  bring  forward 
and  assert  his  rights  to  a  preference  in  the  application  of  his  debtor's 
property  before  the  partnership  creditors  have  made  a  final  and 
absolute  appropriation  of  the  same  property  to  the  payment  of  their 
debts  under  legal  process.  When  a  partnership  fails  and  the  prop- 
erty of  the  firm  and  of  an  individual  partner  is  taken  for  their 
debts,  the  legal  proceedings  are  of  a  public  character.  The  personal 
property  is  taken  into  the  custody  of  the  law ;  the  attachment  of 
land  is  filed  with  the  town  clerk  for  notice  to  all  who  are  interested 
in  the  title ;  the  levy  of  the  execution  is  returned  into  court,  and 
also  recorded  in  the  registry  of  deeds.  By  these  different  provisions 
the  law  has  taken  care  that  all  persons  interested  shall  have  the 
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meauB  of  knowing  with  ordinary  diligence  what  claim  is  made  to 
the  property;  and  it  is  the  evident  intention  of  the  law  to  charge 
all  those  who  have  any  conflicting  daims  to  the  property  with 
notice  of  these  l^gal  proceedings.  The  reason  of  the  role  which 
makes  a  pending  suit  relating  to  the  title  of  land  notice  to  all  the 
world,  applies  here  in  fall  force.  It  is  in  substance  and  effect  a  pro- 
ceeding in  r&niy  as  was  held  in  Benson  v.  EUa,  35  N.  H.  402.  In 
that  case,  as  in  this,  the  question  was  upon  the  claim  to  a  prefer- 
ence in  the  application  of  property  for  the  payment  of  partnership 
and  individual  debts;  and  it  was  held  that  the  creditor  of  the  part- 
nership, by  omitting  to  make  his  claim  in  due  time  and  proper  legal 
form,  was  held  to  be  waived,  and  lost  his  equitable  right  to  a  prefer- 
ence in  the  application  of  the  property  attached.  As  to  the  charac- 
ter and  effect  of  the  proceedings  by  which  under  our  statutes  prop- 
erty is  applied  to  the  payment  of  debts,  the  court  say  (page  418:) 
''In  the  institution  of  a  suit,  and  prosecuting  it  to  judgment,  the 
proceedings  are  attended  with  so  much  publicity  and  notoriety  that 
it  may  be  consistently  assumed,  that  all  persons  claiming  liens  which 
may  be  defeated  by  reason  of  the  priority  to  which  the  debt  declared 
on  in  the  suit  is  entitled  have  opportunity  to  make  themselves  i>ar- 
ties  to  the  proceedings.  In  proceedings  which  operate  in  r&m^ 
notice  to  all  interested  and  an  opportunity  to  appear  and  assert  their 
rights  are  always  presumed,  and  this  presumption  lies  at  the  foun- 
dation of  the  doctrine,  that  judgments  in  rem  are  conclusive  upon 
all  persons.  As  to  the  priority  to  which  the  judgment  is  entitled  by 
reason  of  the  character  of  the  debt  on  which  it  is  founded,  the  judg- 
ment may  be  considered  as  in  the  nature  of  one  in  rem.  The  debt 
when  it  is  passed  into  judgment  becomes  merged  in  it,  and  the 
priority  which  attaches  to  the  debt  follows  as  one  of  the  legal  con- 
sequences of  the  judgment,  binding  the  property,  in  the  applica- 
tion of  it  to  the  payment  of  debts,  to  the  preference  to  which  the 
debt  is  entitled.  In  this  view  the  judgment,  in  its  effect  and  opera- 
tion, is  strictly  in  the  nature  of  a  proceeding  in  rem,''  The  general 
•doctrine  here  asserted,  that  the  notoriety  of  the  proceedings  by 
which  the  law  applies  the  specific  property  of  a  debtor  to  the  pay- 
ment of  his  debts  gives  them  the  character  of  a  proceeding  in  rem, 
is  applicable  to  the  question  in  this  case  as  well  as  to  that  in  Bens(m 
v.  Eha.  The  general  principle  applied  in  this  case  I  take  to  be 
this :  when  all  the  steps  prescribed  by  law  have  been  followed  aLd 
the  property  of  a  debtor  has  been  applied  finally  under  the  law  *c 
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the  payment  and  satiflfiEustion  of  a  debt,  all  the  property  of  the 
debtor  in  the  thing  so  appropriated  has  passed  to  the  creditor 
against  all  the  world ;  any  other  conflicting  claim  to  the  application 
of  the  property  must  be  interposed  before  the  debt  has  been  satis- 
fied by  the  levy  and  the  lapse  of  a  year  afterward;  and  the  express 
provision  of  the  statute  would  seem  to  be  to  the  same  effect^  for  by 
section  12  of  chapter  218  general  statutes,  adopted  from  revised 
statutes,  chapter  195,  section  12,  ''all  the  debtor's  interest  in  such 
real  estate  shall  pass  by  the  levy  as  against  all  persons.''  But  if  the 
same  property  could  be  taken  for  another  debt  of  the  same  person, 
all  the  debtoi^s  property  would  not  have  passed  as  against  all  persona 
If  creditors  of  another  class  can  take  the  land  for  their  debts,  as 
to  them  the  debtor's  interest  did  not  pass  under  the  prior  levy.  I 
am  unable  to  see  why  this  provision  of  the  statute  is  not  decisive 
that  when  the  levy  is  regularly  made  and  pursued,  the  same  prop- 
erty cannot  be  taken  for  another  debt  of  the  former  owner. 

The  law  gives  the  creditor  of  the  individual  partner  all  reasonable 
opportunity  to  make  his  claim  to  a  preference  before  the  creditor  of 
the  partnership  can  complete  his  title  upon  a  levy  of  his  execution. 
The  individual  creditor  cannot  be  heard  to  say  that  he  has  wanted 
opportunity  to  assert  his  right  to  a  preference  over  his  debtor's  prop- 
erty while  the  proceedings  were  pending.  If  he  allows  the  partner- 
ship creditor  to  attach  the  land  of  the  partner,  and  levy  his  execu- 
tion on  it,  and  does  not,  within  a  year  afterward,  take  any  steps  to 
assert  his  equitable  preference,  it  is  quite  reasonable  to  infer  that  he 
has  other  security  with  which  he  is  content,  and  that  he  has  waived 
his  right  to  the  preference ;  and  I  think  the  creditors  of  the  firm 
have  the  right  to  make  that  inference. 

If  it  should  be  suggested  that  the  debt  due  from  the  individual 
partner  may  not  be  matured,  so  as  to  allow  a  suit  and  attachment 
for  his  debt  until  after  the  property  is  applied  to  satisfy  the  debt  of 
the  firm,  it  is  a  sufficient  answer  to  say  that  such  a  creditor  is  in  no 
different  situation  from  any  other  who  has  chosen  to  give  a  long 
credit,  and  thereby  loses  his  opportunity  to  secure  his  debt  on  the 
property  of  a  failing  debtor ;  and  besides,  if  equity  required  it, 
the  legal  proceedings  might  be  stayed  till  the  claim  on  the  individual 
property  could  be  enforced  at  law.  OrooJcer  v.  Crookery  46  M& 
250 ;  Morrison  v.  Blodgett,  8  N.  H.  238,  248.  It  is  very  material  to 
bear  in  mind  that  the  creditors  of  the  partnership,  in  taking  the 
property  of  the  partner  for  their  debt,  do  no  wrong  and  are  guilty 
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of  no  fraud,  for  the  property  of  the  indiyidual  partner,  so  fur  as  he 
is  concerned,  is  jnst  as  mudi  liable  for  the  partnership  debts  as  the 
partnership  property :  Devagnea  y.  Nobhy  1  Merr.  359  ;  Wiaham  r. 
lAppincoHy  1  Stock.  353 ;  WasKbum  y.  BeOaws  Falls  Bank,  19  Vt 
287 ;  and  till  the  individoal  creditor  interposes  his  claim  to  a  pref- 
erence, the  partnership  creditors  cannot  be  supposed  to  know  that 
the  property  will  be  needed  for  the  satisfaction  of  debts  against  the 
indiyidual  partner.  The  creditors  of  the  firm,  when  they  take 
the  property  of  a  partner  for  their  debt,  do  not  set  up  any  claim  in 
conflict  with  the  rights  of  his  creditors.  Their  claim  is  subject  to 
his  right  of  preference,  if  he  asserts  it  seasonably.  And  this  broadly 
distinguishes  the  present  case  from  that  of  a  conyeyance  of  partner- 
ship property  by  the  partners,  to  pay  the  indiyidual  debt  of  a  part- 
ner; for  in  that  case  the  appropriation  of  the  partnership  property 
to  pay  the  indiyidual  debt,  if  it  can  take  effect,  is  absolute  apd  final 
The  property  pledged  to  pay  the  partnership  debt  is,  by  the  yolun- 
tary  act  of  the  partners,  diyerted  from  that  object,  and  placed 
beyond  the  reach  of  the  partnership  creditor,  who  has  no  remedy 
but  by  a  direct  attack  upon  the  conyeyance ;  whereas,  when  the 
creditors  of  a  firm,  in  the  exercise  of  an  undoubted  legal  right, 
attach  the  property  of  a  partner  for  the  debt  of  a  failing  partner- 
ship, they  merely  put  the  property  in  the  custody  of  the  law,  to  be 
marshaled  and  appropriated  according  to  the  rights  of  the  respect- 
iye  parties  who  make  legal  claim  to  it.  The  cases  in  which  it  has 
been  held  that  a  conyeyance  of  partnership  property  to  pay  the  debt 
of  a  partner,  when  made  to  preyent  it  from  going  to  pay  partner- 
ship debts,  is  a  fi^ud  on  creditors  of  the  firm,  do  not  seem  to  haye 
any  bearing  on  the  present  case ;  for  certainly  there  can  be  no  fi^ud 
in  the  legal  and  rightful  attachment  of  the  property,  or  in  the  leyy 
of  the  execution  on  it  for  the  partnership  debt,  when  no  conflicting 
claim  of  another  creditor  is  asserted  or- notified. 

The  rule  which  giyes  the  creditors  of  a  partnership  a  preference 
oyer  the  property  of  the  firm  for  the  satisfaction  of  their  debts,  and 
the  creditors  of  an  indiyidual  partner  a  corresponding  preference  oyer 
his  priyate  property,  was  unknown  to  the  early  common  law.  It 
had  its  origin  in  the  administration  of  the  bankrupt  law,  and  is 
now,  as  I  understand,  adopted  in  England  as  a  general  doctrine  of 
equity  in  the  marshaling  of  assets  belonging  to  partnerships  and 
the  indiyidual  partners  in  cases  of  insolyency.  In  bankruptcy, 
when  this  rule  is  applied,  the  property  of  the  pariiership,  and  also 
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of  the  individual  partner,  is  all  brought  before  the  comniifisiony  and 
passes  to  the  assignee.  The  respective  claims  are  proved,  the  funds 
are  marshaled  and  distributed,  and  finally  applied  according  to  the 
equitable  rule  before  any  creditor  of  either  class  can  reach  them.  If 
there  is  a  surplus  of  the  private  fund,  it  is  transfen^ed  to  the  part- 
nership fund,  and  so,  vice  versuy  nothing  is  left  to  future  question 
or  inquiry.  The  appropriation  is  conclusive  and  final.  Ez  parte 
Elton,  3  Ves.  328  ;  Dution  v.  Morrison,  17  Ves.  207  (Lord  Lough- 
borough's order  of  March  8, 1794) ;  2  Cook's  Bankrupt  Laws,  375  ; 
Jarms  v.  Brooks,  23  N.  H.  136. 

When  the  question  arose  here  aff  to  this  equitable  doctrine,  we 
had  no  bankrupt  law  in  force,  nor  any  general  insolvent  law ;  and 
in  most  of  the  New  England  states  the  courts  had  no  general  juris- 
diction in  equity.  There  was  no  method  by  which  debtors  could  be 
decreed  bankrupt  or  insolvent,  and  their  effects  brought  directly 
within  the  power  of  the  court,  to  be  marshaled  and  appropriated 
according  to  this  equitable  rule.  The  justice  and  expediency  of  the 
rule  were,  however,  generally  admitted ;  and  though  there  was  no 
decree  or  judgment  which  declared  the  defendants  to  be  bankrupt 
4)T  insolvent,  yet,  where  partners,  as  such,  and  the  individual  part- 
ners were  sued  for  the  partnership  and  individual  debts,  and  the 
individual  and  partnership  property  taken  in  legal  process,  it  was 
apparent,  in  most  such  cases,  that  there  was  an  actual  insolvency 
which  called  for  the  application  of  the  equitable  doctrine.  The  prop- 
erly attached  being  held  in  the  custody  of  the  law,  the  courts 
undertook  to  administer  the  equitable  doctrine  as  far  as  they  were 
able,  by  appropriating  the  property  according  to  this  rule  without 
regard-  to  tlie  order  of  the  attachment  The  machinery  of  our 
courts  did  uot  allow  them  to  proceed  according  to  the  methods  used 
in  England,  but  they  adopted  the  doctrine  and  administered  it  as 
far  as  they  were  able,  by  marshaling  and  appropriating  the  assets 
under  our  laws  which  provide  for  the  satisfaction  of  debts  by  attach- 
•ment  and  levy,  and  relied  on  tlie  jurisdiction  in  equity  to  supply 
ihe  defects  of  their  method  as  well  as  it  might :  Morrison  v.  Biod- 
^elt,  8  N.  H.  248 ;  TiUinghast  v.  CIiapKn,  4  Ames  (E.  I.),  173  ,  in 
whicli  case  it  is  «aid  that  even  the  courts  of  law  administer  the 
ci[uitable  doctrine  in  New  England  under  our  attachment  laws  in 
cases  of  quasi  insolvency,  by  giving  to  the  creditor  of  the  finn, 
though  subsequently  attaching  the  firm's  property,  a  priority  of  lien 
A  nd  payment  ujwn  and  out  of  such  property.     Per  Ameb,  J. 
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I  flee  nothing  which  leads  to  the  oonclnaion  that  when  this  doo* 
trine  waa  adopted  here  there  was  any  intention  to  admit  it  in  prao> 
tice  farther  than  it  could  be  administered  and  finally  applied  by  tha 
courts  under  our  laws  for  the  satisfaction  of  debts  out  of  the  debt- 
or's  property,  in  analogy  to  the  course  of  the  courts  from  which  w» 
have  borrowed  the  doctrine.  In  England  the  preference  must  be 
claimed  while  the  property  is  in  the  custody  of  the  law,  and  the 
final  distribution  is  made  by  the  tribunal  that  has  charge  of  the 
property  and  administers  the  equitable  rule.  The  grounds  on  which 
the  doctrine  was  admitted  here  afford  no  reason  for  supposing  th$tk 
this  right  remains  to  be  asserted  after  the  property,  once  taken  for 
the  satisfaction  of  debts^  has  been  finally  appropriated  under  legal 
process  by  levy  on  the  property  of  the  individual  partner. 

If  we  look  to  the  decisions  in  other  states,  so  far  as  my  inquiries 
have  gone,  there  is  nothing  in  them  to  sustain  the  position  that  this 
preference  can  be  claimed  after  a  final  appropriation  of  the  property 
under  legal  process  to  debts  of  the  other  class.  Where  the  question 
has  been  considered  the  decisions  lead  in  the  other  direction.  Coover^s^ 
Appeal,  29  Penn.  1 ;  Wi8ha7n  v.  Lippincott,  1  Stock.  (N.  J.)  363 ; 
Baker  v.  Wimpee,  19  Geo.  87;  Glyharn  v.  Insurance  Company,  ^ 
id.  319 ;  Coffin  v.  Taylor,  21  Wend.  676. 

In  C leghorn  v.  The  Bank  of  CSlunibus,  9  Geo.  319,  it  was  held 
that  the  equity  in  favor  of  the  separate  creditors  will  not  be  allowed 
to  control  or  take  away  a  right  acquired  by  an  execution  at  law  on 
the  part  of  the  joint  creditors  against  the  separate  estate.  Lumpkin, 
J.,  delivering  the  opinion  of  the  court,  said :  "  The  equity  in  fayor  of 
the  separate  creditors  will  never  be  enforced  to  control  or  take  away 
a  right  acquired  by  legal  execution  on  the  part  of  joint  creditors 
against  the  separate  estate.**  And  Baker  v.  Wimpee,  19  Geo.  87,  is 
to  the  same  point 

So  in  Wisham  v.  Lippincott,  1  Stock.  353,  it  was  decided  that 
*'  a  joint  creditor  cannot  be  compelled  in  equity  to  proceed  against 
the  joint  estate  before  resorting  to  the  separate  property  of  an  indi- 
vidual member  of  the  firm,  by  the  partner  whose  separate  estate  it 
resorted  to;  that  this  would  be  inconsistent  with  the  well-established 
principle  that  the  partnership  contract  is  several  as  well  as  joint. 
The  principle  that  separate  creditors  of  each  partner  are  entitled 
to  be  first  paid  before  tiie  partnership  creditors  can  claim  any  thing, 
cannot  apply  to  creditors  who  have  secured  their  debts  by  judgment 
aid  execution  liens.'*    Williamson,  Chance^Jor,  says  in  that  case: 
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^  A  court  of  chancery  may  undoubtedly,  where  the  equitiea  between 
the  partners  are  to  be  adjusted  and  where  the  assets  are  before  the 
court,  and  the  court  called  upon  to  marshal  them,  apply  such  a 
rule.  I  have  no  hesitation  in  saying  that  when  a  joint  creditor  of 
a  firm  has  a  judgment  and  execution  levied  upon  the  separate  effects 
of  ono  of  the  partners,  this  court  ought  not,  in  mere  compliance 
with  any  such  rule  as  that  the  separate  creditors  of  each  partner  are 
entitled  to  be  first  paid  out  of  the  separate  effects  of  their  debtor 
before  the  partnership  creditors  can  claim  any  thing,  to  interfere  with 
such  execution  either  on  application  of  one  of  the  partners  or  any 
creditor  of  the  firm,  or  separate  creditor  of  any  of  its  members.^' 

In  Crooker  y.  OrooJcer^  46  Me.  250,  264,  the  question  was  as  to 
the  preference  claimed  by  creditors  of  the  fijrm  oyer  land  held  by  one 
of  the  partners  in  trust  for  the  firm,  and,  in  that  case,  though  the 
point  was  not  directly  decided,  it  was  eyidently  understood  that  the 
preference  must  be  claimed  before  a  judgment  and  leyy  by  the  other 
class  of  creditors.  May,  J.,  says;  ''Where  there  are  outstanding 
equities  or  trusts  which  a  court  of  equity  will  enforce,  the  attaching 
creditor  is  not  regarded  as  acquiring,  by  force  of  his  attachment 
merely,  any  right  which  is  in  its  nature  higher  than  the  equitable 
rights  which  exist.  These  will  be  regarded  as  existing  until  the 
attachment  is  perfected  by  a  jud^ent  and  leyy." 

In  some  of  the  states  it  seems  that  creditors  cannot  come  upon 
the  fund  which  the  equitable  rule  appropriates  to  the  other  class, 
until  it  appears  that  the  funds  of  their  own  class  are  insufiScient, 
and  also  that  the  other  funds  are  not  required  for  the  satisfaction 
of  their  own  class  of  debts.  Daniel  y.  Tawnsend,  21  Geo.  155; 
Morrison  y.  Kurtz,  15  IlL  193 ;  Gadsden  y.  Kasson,  9  Rich.  Eq.  252 ; 
Flemming  y.  Billings,  id.  518. 

These  authorities  from  decisions  in  other  states  are  very  strong  to 
show  that,  after  the  property  of  an  indiyidual  partner  has  been 
appropriated  under  legal  process  to  the  payment  of  a  partnership 
debt,  the  creditor  of  the  indiyidual  partner  cannot  defeat  the  title 
derived  under  the  levy  for  the  partnership  debt  by  taking  the  same 
property  on  his  execution  against  the  indiyidual  partner.  And  I 
have  found  no  authorities  at  all  in  conflict  with  those  to  which  I 
have  referred.  Everywhere,  so  far  as  my  inquiries  have  gone,  th« 
preference  must  be  claimed  while  the  property  is  in  the  control  of 
the  court,  and  may  be  marshaled  according  to  the  equitable  rule, 
ny  the  order  of  the  court  or  by  auxiliary  proceedings  at  law  or  in 
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•quitjy  and  cannot  be  set  np  after  the  property  has  been  applied  by 
feyy  or  sale  to  the  satLsfietction  of  the  partnership  debt. 

When  we  turn  to  the  law  of  this  state,  it  is  to  be  observed  that 
this  is  the  first  attempt,  so  far  as  I  am  informed,  that  has  been 
made  to  defeat  a  title  deriyed  under  a  levy  for  a  partnership  debt, 
on  the  ground  that  the  land  ought  to  go  in  payment  of  a  debt  due 
from  the  individual  owner  instead  of  being  applied  to  pay  a  debt 
which  he  owed  as  partner;  and  I  have  met  with  no  decision  or 
dictum  in  any  of  our  cases  tending  to  show  that  this  can  be  done. 
I  do  not  find  that  we  have  any  decision  directly  in  point,  but  in 
several  cases  the  equitable  right  to  this  preference  has  been 
explained  and  defined,  and  its  limitations  carefully  stated. 

In  Morrison  v.  Blodgett,  8  N.  H.  238,  248,  Pa&ker,  J.,  after 
tracing  the  equitable  doctrine  to  its  origin  in  England,  says :  ^^  If 
the  courts  of  law  are  unable  to  carry  out  the  principles  of  equity 
by  distributing  the  joint  and  separate  effects  among  the  joint  and 
separate  creditors  respectively,  it  may  be  well  that  they  have  been 
disposed  to  follow  the  principles  established  in  chancery,  so  far  as 
the  nature  of  their  proceedings  will  admit,  leaving  the  equity  juris- 
diction to  supply,  as  well  as  it  may,  the  deficiency.''  In  England 
the  assets  in  bankruptcy  are  all  in  the  control  of  the  court,  and 
before  they  can  be  reached  by  any  creditor  are  distributed  accord- 
ing to  the  equitable  rule,  by  the  orders  of  the  court 

The  property,  in  our  practice,  is  attached  in  a  suit  by  the  creditors 
of  the  firm  and  of  the  individual  partners ;  and  the  court  have  not 
the  same  control  over  the  funds  by  direct  decree  as  in  bankruptcy. 
But  what  they  undertake  to  do  is  to  distribute  the  joint  and  separ- 
ate effects  among  the  joint  and  separate  creditors  respectively  as  well 
as  they  may,  and  leave  the  rest  to  the  jurisdiction  in  equity.  They 
marshal  the  effects  and  distribute  them  according  to  the  equitable 
rule  as  well  as  they  may,  and  leave  the  rest  to  equity.  This  is 
Judge  Pabkeb's  view  of  the  way  in  which  the  right  to  this  prefer- 
ence is  administered  under  our  laws  for  the  satisfaction  of  debts. 
The  effects  taken  for  that  purpose  are  to  be  distributed  according 
to  the  equitable  rule  by  the  courts  of  law  as  far  as  they  can ;  and 
equity  may  interpose  to  supply  the  defects  of  the  proceedings  at 
law.  We  have  adopted  the  Engksh  doctrine,  and  we  administer  it 
as  well  as  we  can  at  law.  But  in  England  the  effects  are  marshaled 
and  finally  distributed  by  the  court  that  holds  them  in  control ;  and 
errtainly  it  could  not  have  been  understood  by  Judge  Pabkeb, 
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that,  after  the  land  of  a  partner  had  been  applied  to  pay  a  partner- 
ship debt  under  our  laws  for  the  attachment  and  levy  of  land,  the 
title  under  it  could  be  attached  in  a  suit  at  law,  claiming  the  land 
by  yirtuo  of  a  levy  begun  under  proceedings  instituted  after  the 
former  levy  was  complete. 

In  Orocket  v.  Grain,  33  N.  H.  650,  Eastkan,  J.,  says:  « The  fact 
that  a  lien  has  been  created  by  attachment  in  favor  of  a  partnership 
creditor  does  not  give  him  any  advantage  over  the  separate  creditor; 
for  the  latter  may,  notwithstanding  the  previous  attachment,  attach 
and  hold  the  property  for  his  debt  Until  the  property  is  actually  and 
legally  applied  to  the  payment  of  the  partnership  debt,  the  separate 
creditor  may  interfere  to  prevent  such  application  and  cause  his  own 
debt  to  be  first  satisfied." 

In  Benson  v.  Ela,  35  N.  H.  4X8,  it  was  held,  as  has  been  before 
maintained,  that  the  proceedings,  by  which  under  our  laws  the 
property  of  debtors  is  applied  to  different  classes,  are  in  retn,  and 
of  course  the  rights  of  all  parties  finally  determined  by  the  proceed- 
ings. This  was  not  the  main  point  decided  in  the  case,  but  it  was 
one  of  the  steps  necessary  to  reach  the  decision,  and  cannot  there- 
fore be  regarded  as  the  mere  individual  opinion  of  the  learned  judge 
who  delivered  the  judgment  of  the  court,  though  his  individual 
opinion  on  a  question  of  this  sort  would  be  entitled  to  the  highest 
respect.  In  the  same  case  the  process  is  laid  down  (page  411),  by 
which  the  respective  claims  of  different  creditors  are  to  be  deter- 
mined in  our  practice.  The  decision  and  all  the  reasoning  of  thai 
case  go  on  the  assumption  that  the  rights  of  all  claimants  to 
the  property,  so  far  as  the  debtor^s  interest  in  it  are  concerned, 
are  to  be  conclusively  determined  before  there  is  a  final  application 
of  it  under  process  of  law,  and  that  when  it  is  so  applied,  the 
debtor's  interest  in  it  passes  under  the  levy  to  the  execution  end* 
itor.  If  it  has  been  misapplied,  the  remedy  is  not  by  attaching  the 
title  to  the  property  derived  under  the  levy,  but  by  action  agaijist 
the  party  who  has  misapplied  it 

So  in  Holton  v.  ffoUon,  40  K  H.  78,  it  is  said  by  Fowlbb,  J.,  that 
*^  it  may  be  considered  as  well  settled  that  the  separate  creditors  of 
a  partner  have  a  preference  over  the  separate  estate  of  their  debtor 
for  the  satisfaction  of  their  debts,  until  it  shall  have  been  actually 
and  legally  applied  and  appropnated."  I  think  it  very  clearly 
appears  by  reference  to  the  cases  in  this  state,  that  it  has  all  along 
been  understood  and  conceded  that  this  equitable  preference  mast 
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be  claimed  before  the  property  is  finally  applied  on  execution  to  the 
payment  of  a  partnership  debt ;  that  a  completed  levy  for  a  part- 
nership debt  paBMS  the  title  of  the  debtor  to  the  execution  creditor, 
and  after  that  the  preference  cannot  be  claimed. 

It  is  not  necessary  here  to  inquire  whether  the  preference  might 
be  claimed  after  the  levy  was  made  and  before  the  expiration  of  the 
year  allowed  for  redemption,  as  the  plaintiff's  attachment  was  made 
after  the  lapse  of  Aat  time. 

It  is,  as  I  think,  against  the  policy  and  plain  intent  of  our  laws 
for  the  satisfaction  of  debts,  that  after  a  suit  has  been  instituted, 
land  attached  for  a  debt,  judgment  rendered,  the  land  of  the  debtor 
set  off  on  execution  in  satisfaction  of  the  debt,  the  levy  returned 
and  recorded  in  the  registry  provided  for  giving  publicity  to  all 
titles  in  land,  the  same  land  may  be  taken  for  a  debt  against  the 
same  debtor,  and  the  prior  title  under  the  bgal  proceedings 
defeated;  and  such  a  claim  also  appears  to  me  in  direct  conflict 
with  the  express  provision  of  the  statute,  before  cited,  that  after 
such  proceedings  and  levy  "  all  the  debtor's  ijiterest  in  such  real 
estate  shall  pass  by  the  levy  as  against  all  persons,"  eta  General 
Statutes,  chap.  208,  §  12.  In  this  case  all  the  steps  required  by 
the  statute  were  taken  and  the  levy  legally  made ;  why,  then,  in  the 
absence  of  fraud,  should  not  all  the  interest  of  the  debtor,  as  against 
aU  persons,  pass  to  the  creditor,  as  the  statute  expressly  provides. 

I  find  nothing  in  the  practice  of  the  English  courts  from  which 
we  have  borrowed  this  equitable  doctrine,  nor  in  the  law  of  other 
states,  which  gives  any  countenance  to  the  position  that  after  land 
of  a  partner  has  been  applied  in  satisfaction  of  a  partnership  debt 
by  the  completed  levy  of  an  execution,  the  title  derived  under  the 
levy  can  be  defeated  by  a  creditor  of  the  individual  partner,  who  first 
asserts  his  claim  after  the  title  under  the  former  levy  is  complete. 
In  all  other  jurisdictions,  so  far  as  I  am  informed,  the  claim  to  the 
preference  must  be  made  before  the  appropriation  of  the  land  to  the 
payment  of  the  other  class  of  debts  is  complete  under  legal  process. 
In  this  state,  though  we  have  not  an  authoritative  decision  directly 
in  point,  we  have  a  great  weight  of  judicial  opinion  clearly  and  care- 
fdlly  expressed  against  the  claim  made  by  this  plaintiff. 

After  the  creditors  of  a  partnership  have  levied  their  execution 
on  land  belonging  to  one  of  the  partners,  and  their  title  under  the 
levy  has  become  absolute  by  the  lapse  of  a  year,  I  think  that  a  cred- 
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itor  of  the  indiyidual  partner  cannot  take  the  same  land,  and  by  the 
levy  of  hifl  execution  defeat  the  title  derived  onder  the  previons  leyy 
for  the  partnership  debt,  and  that  on  the  case  stated  the  defendani 
is  entitled  to  judgment 


YouKG,  executor,  v.  Stbybkbt 
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h^f  having  a  life  estate  in  certain  lands  and  owning  stock  thereon,  oonrejed 
the  same  to  defendant  on  condition  that  he  should  sapport  her  for  life,  which 
he  did.  After  her  death  her  executor  brought  action  to  recover  for  use  and 
occupation  of  the  lands  and  for  value  of  the  property,  alleging  that  the  con 
Tejance  was  void,  A.  being  mentallj  imbecile  at  the  time  it  was  made. 
HMfibAi  the  plaintiff  could  not  recover  in  the  absence  of  bad  faith  or  fraud 
on  the  part  of  the  defendant. 

The  plaintiff's  testatrix,  having  a  life  estate  in  a  £Euin  and  own- 
ing the  stock  and  grain  thereon,  entered  into  a  contract  with  the 
defendant,  whereby  she  leased  or  surrendered  to  him  her  interest  in 
the  farm  and  conveyed  to  him  absolutely  the  stock  thereon,  in  oon« 
sideration  that  the  defendant  should  support  the  said  testatrix  dur- 
ing her  life.  The  defendant  took  possession  of  the  Seuiu  and  stock 
under  this  agreement,  and  did  support  said  testatrix  until  her  death. 
The  plaintiff  brought  this  action  to  recover  the  value  of  the  stock 
and  of  the  use  and  occupation  of  the  farm,  alleging  and  offering  to 
prove  that  the  testatrix  was  mentally  imbecile  at  the  time  the  oon* 
tract  was  made.    He  was  nonsuited  on  the  opening. 

Wheeler^  for  plaintiff. 
Gushing,  for  defendant. 

Nesmith,  J.  The  plaintiff,  under  his  first  count,  seeks  to  recover 
for  two  weeks'  board  in  1864,  as  furnished  by  his  testatrix  to  the 
defendant,  for  which  the  sum  of  17.00  is  charged,  and  also  for  sundry 
articles  of  personal  property,  such  as  provisions,  etc.  Probably 
some  of  these  may  be  due,  and  may  be  recovered  under  plaintiff's 
first  count,  as  having  been  deliveied  to  the  defendant  under  an 
exprcss  or  implied  contract,  binding  the  defendant  to  pay  for  them. 
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The  main  dispute  iDYolyed  in  the  case  arises  out  of  the  special 
contract  of  the  testatrix,  as  made  with  the  defendant  on  the  4th 
day  of  Majy  1865.  It  is  understood  that,  under  this  contract,  the 
defendant  agreed  to  take  the  lands  in  which  the  said  Eliza  Young 
had  a  life  estate,  also  the  stock  on  her  farm,  and  to  support  the  said 
Eliza  during  her  natural  life ;  and,  according  to  the  requirements  of 
said  contract,  the  defendant  now  claims  the  full  performance,  the 
said  Eliza  haying  deceased.  On  the  other  hand,  the  plaintiff  clainia 
that  no  title  passed  under  this  contract  to  defendant,  by  reason  of 
the  incapacity  of  said  Eliza,  she  at  the  time  laboring  under  mental 
imbecility.  Wherefore,  the  plaintiff  claims  that  the  defendant 
should  pay  for  the  use  of  the  premises  enjoyed  by  him,  and  for  the 
Talue  of  tbe  stock  taken  under  the  written  contract,  and  for  the 
board  of  self  and  family  during  ita  existence;  in  short,  that  the  whole 
of  said  written  contract  should  be  regarded  as  rescinded.  It  will  be 
seen  that  the  ruling  of  the  court  stands  upon  the  plaintiff's  own 
statement  of  his  case,  and  it  will  be  presumed  to  be  stated  as  strong 
in  his  fayor  as  the  facts  will  justify. 

The  rules,  definitions  and  limitations,  as  laid  down  by  Judge 
BsLL,  in  Dwinett  y.  Dennett,  44  N.  H.  531,  are  to  be  regarded  as  safe 
for  our  guidance,  as  applicable  to  the  subject  of  mental  imbecility 
or  insanity,  when  existing  in  either  party  to  executory  or  executed 
contracts.  Eyeiy  person  may  be  deemed  of  unsound  mind  who  has 
lost  his  memory  and  understanding  by  reason  of  old  age,  sickness, 
or  other  accident,  so  as  to  render  him  incapable  of  transacting  his 
business  and  of  managing  his  property. 

As  a  commentary  upon  this  comprehensiye  general  rule,  we  may 
remark  that  the  common  law  seems  not  to  haye  drawn  any  nice 
discriminating  line  by  which  to  determine  how  great  must  be  the 
imbecility  of  mind  to  render  a  contract  yoid,  or  how  much  intellect 
must  remain  to  uphold  it.  Jackson  y.  King,  4  Cow.  216.  When  it 
appears  that  a  grantor  had  not  strength  of  mind  and  reason  suffi- 
cient to  understand  the  nature  and  consequences  of  his  act  in 
making  a  deed,  it  may  be  ayoided  on  the  ground  of  insanity.  In 
other  words,  a  man,  by  the  bare  execution  of  a  written  instrument, 
does  not  make  it  his  deed,  if  at  the  time  he  was  so  weak  in  mind  as 
to  be  incapable  of  understanding  it,  if  explained  to  him,  or  the 
effect  of  the  act  he  is  about  to  perform.  The  question  then,  in 
where  incapacity  to  contract  from  defect  of  mind  is  alleged,  is 
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not  whether  a  person's  mind  is  impaired^  nor  whether  he  is  afflicted 
by  any  particular  form  of  insanity,  but  whether  the  powers  of  hi» 
mind  have  been  so  far  affected  by  his  disease  as  to  render  him 
incapable  of  transacting  business  like  that  in  question.  Weakness 
of  understanding  is  not  of  itself  any  objection  to  the  validity  of  a 
contract,  if  the  capacity  remains  to  see  things  in  their  true  relations, 
and  ro  form  correct  conclusions.  The  doubtful  and  uncertain  point 
at  which  the  disposing  mind  disappears,  and  where  incapacity 
begins,  can  be  ascertained  only  by  an  examination  of  all  the  circum- 
stances of  each  particular  case,  to  be  duly  wdghed  and  considered 
by  the  court  and  jury ;  and,  in  determining  the  question,  Ihe  com- 
mon sense  and  good  judgment  of  this  tribunal  must  be  mainly 
relied  on. 

The  familiar  rule  of  evidence  is  adopted  here  that  every  man  is 
presumed  to  be  sane  until  the  contrary  appears,  and  ine  burden  of 
proof  is  on  the  party  who  asserts  the  want  of  capacity.  Pettes  v. 
Bingha^n,  10  N.  H.  514.  Nor  is  there  any  doubt  as  to  the  rale  of 
practice  here,  which  is  that  insanity  may  be  either  pleaded  or  given 
in  evidence,  as  a  bar  to  an  action  founded  either  upon  an 
executory  or  executed  contract  Burke  v.  Allen,  29  N.  H.  106; 
Leaver  v.  Phelps,  11  Pick.  304;  Rice  v.  Peet,  13  Johns.  543; 
Thompson  v.  Leach,  3  Mod.  310.  In  England,  we  have  the 
recent  case  of  Molton  £  Wife,  AdmMx,  v.  Oamroux,  2  Exch. 
500,  wherein  Chief  B.  Pollock  has  ably  investigated  the  question, 
when  and  how  far  insanity  or  lunacy  may  be  an  answer  to  a  com- 
plete or  executed  contract,  and  under  what  circumstances  sucn  u 
contract  may  not  be  rescinded.  Pollock  says :  "  We  are  not  dis- 
posed to  lay  down  so  general  a  proposition  as  that  all  executed 
contracts,  bona  fide  entered  into,  must  be  taken  as  valid,  though 
one  of  the  parties  be  of  unsound  mind.  We  think,  however,  we 
may  safely  conclude  that  when  a  person,  apparently  of  sound  mind, 
and  not  known  to  be  otherwise,  enters  into  a  contract  for  the  pur- 
chase of  property  which  is  fair  and  bona  fide,  and  which  is  executed 
and  completed,  and  the  subject-matter  of  the  contract  has  been  paid 
for  and  fully  enjoyed,  and  cannot  be  restored,  so  as  to  put  the 
parties  in  statu  quo,  such  contract  cannot  be  afterward  set  aside, 
either  by  the  alleged  lunatic  or  those  who  represent  him."  The 
case  where  this  doctrine  was  held  was  assumpsit,  brought  by  the 
representatives  of  the  deceased  person,  Thomas  Lee,  to  recover  back 
certain  annuities  which  had  been  purchased  by  said  Lee  in  his  life- 


JUNE  TERM,  1868.  205 


timey  without  the  knowledge  on  thd  paort  of  the  officers  of  the 
annuity  society  of  any  unsoandness  of  mind  in  Lee,  the  trade  heing 
in  the  ordinary  course  of  the  affairs  of  humau  life^  and  fair  and 
iojia  fide  on  the  part  of  the  society.  It  was  held  that,  after  the 
death  of  the  lunatic,  his  personal  representatiTes  could  not  raooTer 
back  the  premiums  paid  for  the  annuities. 

Justice  Stoby  remarks  that  courts  of  equity  will  watch  with  the 
most  jealous  care  every  attempt  to  deal  with  persons  non  compotes 
mentiSy  and  asserts  that  where  a  contract  is  entered  into  with  good 
faith,  and  is  for  the  benefit  of  such  person,  as  for  necessaries,  courts 
of  equity  as  well  as  courts  of  law  will  uphold  it.  And  so,  if  a  pur- 
chase is  made  in  good  faith,  without  any  knowledge  of  the  incapa- 
city, and  no  advantage  has  been  taken  of  the  party,  courts  of  equity 
will  not  interfere  to  set  the  contract  aside,  if  injustice  will  thereby 
be  done  to  the  other  side,  and  the  parties  cannot  be  placed  in  statu 
quOy  as  before  the  purchase.  In  this  way,  as  in  the  case  of  infants, 
this  class  of  persons  are  protected.  But  the  rule  of  law  is  used,  as 
it  was  designed,  for  a  shield.  It  is  not  allowed  to  work  a  fraud  and 
injustice  to  others.  1  Story's  Equity,  §  228,  and  cases  in  note; 
NeiU  V.  Morleyy  9  Ves.  478 ;  2  Kent's  Com.  240 ;  Sprague  v.  DueUy 
11  Paige  Ch.  480;  Loomis  v.  Speficery  2  id.  153 ;  Baxter  v.  Earl  of 
Portsmouthy  6  B.  &  0.  170. 

Upon  the  grounds  and  reasons  suggested  in  the  aforesaid  cases, 
the  plaintiff  will  not  be  permitted  to  rescind  the  contract  of  his  tes- 
tatrix without  showing  fraud,  undue  advantage,  or  imposition  in  the 
defendant ;  for  the  labor  and  services  of  the  defendant  have  now 
largely  entered  into  the  contract,  and  they  cannot  be  restored  to 
him,  or  compensation  as  an  equivalent  be  easily  made  therefor.  The 
doctrine  is  well  established,  that  no  contract  can  be  rescinded  unless 
both  can  be  restored  to  the  condition  in  which  they  were  before  the 
contract  was  made.  If,  therefore,  one  of  the  parties  has  derived  an 
advantage  from  the  performance  of  the  contract,  he  cannot  hold 
this,  and  consider  the  contract  as  rescinded,  but  must  do  all  that  the 
contract  obliges  him  to  do,  and,  in  such  cases,  seek  his  remedy  in 
damages.  2  Parsons  on  Con.  192 ;  Hunt  v.  Silk,  5  East,  449 ;  Hill, 
on  Sales,  308, 377 ;  Foor  v.  Woodman,  25  Vt  445 ;  Minsr  v.  Bradley, 
22  Pick.  458 ;  Stevens  v.  Oushing,  1  N.  H.  17 ;  Weeks  v.  RoMe,  42 
rd.  316,  and  cases  cited. 

But  even  assuming  the  contract  to  be  void  in  the  case  before  us 
4>y  reason  of  the  mental  imbecility  of  the  testatrix  to  the  extent  as 
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alleged  by  plaiBtiff's  oounsel,  then  what  will  be  the  Iq^al  reBoltP 
In  Buch  case  Oreenleaf  says:  ^'The  executed  oontract  of  a  peraoOf 
alleged  to  be  non  compos,  is  to  be  regarded  very  much  like  that  of 
an  infant,  and  that,  therefore^  where  goods  have  been  supplied  to  a 
paiiy,  which  were  necessaries,  or  were  suitable  to  his  or  her  station 
or  employment  in  life,  and  which  were  furnished  under  circum- 
stances eyincing  that  no  advantage  of  his  or  her  mental  infirmity 
was  attempted  to  be  taken,  and  which  have  been  enjoyed  by  such 
party,  then  he  or  she  is  liable  in  law  as  well  as  in  equity  for  the 
value  of  the  goods."  2  OreenL  Ey.  369,  and  cases  in  notes;  3  Carr. 
&  Payne,  30;  2  id.  178;  Ohitty  on  Con.  108 ;  Story  on  Con.  §§  23, 
24 ;  Kendall  y.  May,  10  AUen,  62.  The  latter  case  in  Massachu- 
setts shows  what  may  be  regarded  as  necessaries  for  a  wealthy 
insane  person,  and  is  interesting  in  some  of  its  illustrations.  In 
McCriUis  v.  BartUtt,  8  N.  H.  569,  it  has  been  settled,  that,  although 
the  statute  may  avoid  the  contracts  of  spendthrifts  for  their  pro- 
tection, yet,  at  the  same  time,  it  does  not  avoid  their  implied  con- 
tracts or  liabilities  for  necessaries.  In  this  case,  the  defendant  had 
furnished  his  own  personal  services  and  pecuniary  aid  to  the  spend- 
thrift to  resist  the  appointment  of  a  guardian  over  him,  upon  prob- 
able grounds  of  success.  The  court  held  that  spch  money  and  aid 
might  be  considered  as  necessaries,  as  the  spendthrift  might  resist 
the  appointment  of  a  guardian. 

From  the  aforesaid  legal  authorities  there  is  no  doubt  that  the 
defendant  is  entitled  to  claim  under  his  written  contract  compensa- 
tion for  any  and  all  actual  benefits  rendered  to  the  testatrix  or  her 
estate,  using  the  term  necessaries  in  its  liberal  sense.  And  on  a  fair 
construction  of  the  case  before  us,  and  a  review  of  the  authorities 
bearing  on  this  subject,  we  come  to  the  conclusion  that  there  is 
'  nothing  stated  in  plaintiff's  case  indicative  of  any  want  of  good  faith 
on  the  part  of  the  defendant ;  nothing  tending  to  show  that  he  has 
practiced  any  fraud,  artifice,  or  imposition  upon  plaintifi*6  testatrix, 
in  procuring  the  contract.  There  is  nothing  to  show  that  defend- 
ant  had  knowledge  of  any  mental  imbeciliiy  of  the  testatrix,  pro- 
vided she  actually  had  such  infirmity,  and  it  therefore  seems  to  us, 
that,  so  far  as  relates  to  the  inception  of  the  written  contract  and 
the  things  done  under  it,  the  plaintiff  cannot  sustain  this  action, 
and  that  the  nonsuit  must  stand.  As  to  any  claim  outside  of  the 
written  contract,  including  board  and  provisions,  the  plaintiff  can 
proceed  for  whatever  may  be  due. 
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CmlrtMto  tending  to  HokUe  law»  of  foreign  eountrg — Proqf  of  fotM/gfn  l&m^ 

Plaintifr  and  defendant,  in  poTBoanoe  of  an  agreement  to  that  efTeci,  went  to 
Canada  in  1864  for  the  purpose  of  procoring  men  to  be  enlisted  in  the  United 
States  army,  and  before  going,  and  also  while  there,  plaintiff  loaned  Uy 
defendant  money  to  pay  his  expenses.  In  an  action  to  recorer  such  money. 
AsM,  that  the  contract,  having  for  its  object  the  violation  of  a  law  of  Canada^ 
was  void,  and  that  the  plaintiff  could  not  recover. 

In  proof  of  the  laws  of  a  foreign  country,  the  testimony  of  any  person,  whether 
a  professed  lawyer  or  not,  who  appears  to  the  court  to  be  well  Informed  on 
this  point,  is  competent. 

Thib  was  an  action  of  assumpsit  to  recoyer  money  had  and 
nodred. 

The  plaintiff  and  defendant,  both  residents  of  New  Hampshire, 
made  an  agreement  in  1864  whereby  they  were  to  go,  and  did  go,  to 
Canada  for  the  purpose  of  procuring  men  for  enlistment  into  the 
United  States  army.  The  profits  of  the  enterprise  were  to  be  divided 
between  them.  Before  leaving  New  Hampshire,  and  also  while  in  Can- 
ada engaged  in  the  business,  the  plaintiff  loaned  the  amount  inyolyed 
to  defendant  toward  paying  his  expenses.  Both  parties  returned 
home  without  bringing  any  men,  and  plaintiff  brings  this  action  to 
lecoyer  the  money  loaned.  It  appeared  that  they  knew  at  the  time 
that  procuring  men  in  Canada  to  enlist  in  the  United  States  was  a 
yiolation  of  the  laws  of  Canada. 

To  prove  the  statutes  and  laws  of  Canada  prohibiting  enlisting 
men  for  the  United  States  army,  two  respectable  attorneys  of  New 
Hampshire  were  sworn,  who  testified  that,  haying  occasion  thereto- 
fore to  examine  the  said  laws  on  the  subject,  they  had  applied  to 
prominent  lawyers  of  the  dominion  who  were  familiar  with  the  law,, 
and  that  they  showed  them  and  explained  to  them  the  laws  on  the 
subject,  and  gaye  them  the  copies  produced  as  eyidenoe.  The  oas» 
was  reseryed  for  this  oourL 

WkiAiUn  d  Hetftoood,  for  plaintiff. 

Bingham,  Burns  d  Fletcher,  for  defendant 
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Nesmith,  J.  The  facts  found  in  this  case  clearly  evince  that  a 
contract  was  made  by  the  parties  in  this  state,  to  be  performed  in 
Canada.  The  general  rnle  is,  that  the  contract,  in  respect  to  its 
construction  and  force,  is  to  be  governed  by  the  kw  of  the  country 
or  state  in  which  it  is  to  be  executed.  Lord  Mansfield,  in  Robinson 
V.  Blandy  2  Burr.  1077;  Story  on  Con.  of  L.  233,  234;  2  Kenfs 
Com.  459;  Blanchard  v.  Russell,  13  Mass.  4;  2  Met.  398;  Mailier 
V.  Bttsh,  16  Johns.  233.  It  is  also  a  general  rule,  applicable  to  con- 
tracts, that  no  people  are  bound  to  enforce,  or  hold  valid  in  their 
courts  of  justice,  any  contract  which  is  injurious  to  their  public 
rights  or  offends  their  morals,  contravenes  their  general  policy  or 
violates  a  public  law.  Story  on  Con.  of  L.  203,  215.  Whatever 
Donstitutee  a  good  defense  by  the  law  of  the  place  where  the  contract 
is  made,  or  is  to  be  performed,  is  equally  good  in  every  other  place 
where  th^ question  is  litigated.    2  Kent,  459. 

The  plaintiff  advanced  his  money  to  the  defendant  in  this  state, 
as  well  as  in  Canada,  for  the  manifest  purpose  of  carrying  into  effect 
a  contract,  the  direct  tendency  of  which  was  to  violate  a  public  law 
<jf  that  country.  The  contract  must  be,  therefore,  treated  as  void, 
and  the  money  paid  under  it  cannot  be  recovered  baok.  In  Smith 
V.  Bromley y  Dunlop,  695,  note.  Lord  Mansfield  says:  "If  the  act 
is  itself  immoral,  or  a  violation  of  the  general  laws  of  public  policy, 
then  the  party  paying  shall  not  have  this  action  to  recover  back  the 
money,  for  where  both  parties  are  equally  criminal  against  such 
general  laws,  the  rule  is,  ^^  potior  est  conditio  defendentis,^^  1  Story's 
Eq.,  §§  296,  298.  In  note  to  section  298  the  authorities  at  law  and 
in  equity  are  collected.  Cutler  y.  Welch,  43  N.  H.  498;  Lewis  y, 
Welch,  14  id.  294;  White  v.  Hunter,  23  id.  128;  Brackett  v.  Bfoyt, 
29  id.  264 ;  De  Grout  v.  Van  Deuzen,  20  Wend.  390. 

The  plaintiff  objects  to  the  mode  in  which  the  foreign  law  of 
Canada  was  proved  in  this  case.  In  proof  of  the  laws  of  a  foreign 
ccuntry,  the  testimony  of  any  person,  whether  a  professed  lawyer  or 
not,  who  appears  to  the  court  to  be  well  informed  on  the  subject,  is 
c rmpetent.    Pichard  v.  Bailey,  26  N.  H.  152,  and  authorities  cited.* 

*  In  the  earlier  cases  it  was  held  that  written  foreign  laws  could  only  be  pror^d 
by  copies  thereof  properly  authenticated.  Church  ▼.  JhOjIbard^  S  Cranch,  187; 
Packard  v.  Hitt,  2  Wend.  2L1;  ChaiwiM  v.  FowUr^  8  id.  178.  In  Kvan%  v.  Smith,  14 
How.  (U.  S.)  400,  statute  books  containing  foreign  laws,  proTed  to  have  been  published 
by  the  authority  of  the  government  which  made  the  law,  were  admitted.  In  Ktnny 
V.  Clarkson^  1  Johns.  dSS,  and  in  lAncoLn  v.  BatteUe^  6  Wend.  476,  it  was  held  that  foreign 
Aws  could  not  be  proved  by  parol.    In  Jones  v.  MojfflU  6  Seig.  and  Rawle,  flSS,  a  oopy  of 
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Foreign  laws  are  to  be  prored  as  facts  by  evidence  addressed  to  tiiie 
court,  and  not  to  the  jury.  Id. ;  1  P.  Wm&  431 ;  2  Oranoh,  236 ; 
Thompson  t.  Eeichum^  8  Johns. ;  Francis  v.  Ocean  Ins.  Co,y  6  Cow. 
i29,  and  note ;  JAneoln  y.  BatteUSy  6  Wend.  475  \  Dollfus  y.  Frosoh, 
1  Den.  367;  Munroe  y.  DouglaSy  1  Seld.  (5  N.  Y.)  447;  Story  on 
L'On.  of  L.  528.  The  general  principle,  that  the  best  testimony  or 
proof  shall  be  required  which  the  nature  of  the  thing  admits  of, 
applies  to  the  proof  of  foreign  laws  as  well  as  to  other  facts.  Story, 
528,  529. 

In  this  case  the  testimony  of  i*especta);)le  attorneys  in  this  state 
was  received,  who  had  a  direct  interest  to  investigate  this  precise 
question  in  Canada,  and  who  had  their  information  from  authentic 
and  well-informed  sources.  The  foreign  statute  law,  prohibiting  the 
enlistment  of  soldiers  in  Canada,  or  within  the  jurisdiction  of  Great 
Britain,  to  be  employed  in  such  service  here,  and  imposing  high 
penalties  upon  such  as  might  offend  against  the  same,  was  pointed 
out,  or  furnished  to  the  witnesses,  by  those  who  were  practicing 
daily  under  the  law,  and  had  the  best  means  of  becoming  fully 
acquainted  with  its  provisions  and  all  the  law  applicable  to  this 
cliss  of  offenses,  and  had  no  occasion  to  misrepresent.  Hence  we 
are  inclined  to  believe  that  the  law  prohibiting  the  contract  of  tha 
parties  in  this  instance  was  properly  proved  and  authenticated  by 
competent  testimony,  and  that  the  plaintiff  cannot  maintain  this 
act  ion  to  recover  any  part  of  his  advancements. 

ITie  counsel  for  plaintijBT  abandons  the  payment  made  to  defend- 
ant  in  Canada.  As  to  the  other  sum,  advanced  here,  the  true  test 
to  be  applied,  in  order  to  determine  whether  plaintiff  can  collect  it, 
is,  whether  the  plaintiff  requires  any  aid  from  the  illegal  transaction 
to  establish  his  case.  Simpson  v.  Bhss,  7  Taunt.  246 ;  Callagher 
y.  UaUety  1  Caines,  104.  Wft  do  not  feel  called  upon  to  decide 
whether  the  plaintiff's  or  defendant's  statement  of  the  contract  was 
in  every  respect  the  most  correct  in  point  of  fact,  but,  under  all  the 
circumstances,  it  appears  to  us  impossible  so  to  separate  and  apply 
the  testimony  in  the  case  as  to  leave  the  plaintiff  an  innocent  party. 
Under  the  agreement  he  was  to  profit  by  the  defendant's  services. 

«D  Irish  stati  te,  sworn  to  by  an  Irish  barrister  as  correct,  and  as  haying  been  recelTed 
by  him  irom  the  king's  printer,  was  admitted.  In  the  following  cases  parol  evidence 
of  foreign  written  laws  has  been  held  admissible.  Swuex  Peerage  Cate^  U  dark  and 
Fin.  85;  Bode'a  €^ue,  8  Ad.  and  El.  (N.  S.)  206;  Vanderdonck  t.  TheOuuon^  8  Man. 
Orang.  and  Scott,  812  (in  this  case  the  witness  was  not  a  lawyer) ;  Burrowt  t.  DownSt 
#up.  Ct.  of  R.  T.  to  appear  in  next  volume  of  R.  I.  reports.— Bbp. 

Vol.  II.— 27. 
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The  joumey  to  Canada  was  madoy  and  the  money  waa  adyanoed, 
with  a  ylew  of  procuring  to  himself  farther  prospective  illegal  gain 
through  the  enlistment  of  men  to  be  obtained  in  Canada^  and  to  bi 
aided  throughout  by  the  influence  and  experience  of  the  defimdant 
There  must  be  judgment  for  defendant 


Oauli  t.  Bbowk. 

Oontraet — IBnHreiy — 2foi  to  be  performed  wUMn  a  yeatr — SMuJU  of  fnmi^ 

On  the  let  of  January  plaintiff  made  a  parol  contract  with  defendant  to  seU 
him  all  the  wood  upon  a  certain  lot,  at  five  dollars  a  cord,  and  to  deliver  aa 
much  thereof  as  he  could  that  winter,  and  the  balance  the  winter  and  year 
following,  the  defendant  te  paj  on  demand  for  amount  delivered  at  the 
dose  of  each  winter's  delivery.  Plaintiff  delivered  a  portion  of  the  wood  thai 
winter,  which  was  accepted  and  paid  for ;  the  remainder  he  delivered  the 
winter  and  spring  following,  but  defendant  refused  to  accept  or  pay  for  it. 
HMi  that  the  contract  was  entire ;  that  the  delivery  and  acceptance  of  tlM 
first  part  took  the  case  out  of  the  statute  of  frauds ;  and  that  it  was  nut  a 
contract  which  was  not  to  be  performed  within  one  year  from  the  making 
>f  it,  within  the  meaning  of  the  statute. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered. 

The  plaintiffs,  on  the  first  day  of  January,  1865,  made  a  parol 
contract  with  the  defendant  to  sell  him,  at  fire  dollars  a  cord,  all 
the  wood  that  was  then  cut  and  being  upon  a  certain  lot  of  land,  con- 
taining somewhat  over  seven  hundred  cords  by  estimation,  and  to 
deliver  at  a  certain  place  designated,  as  much  thereof  as  they  could 
during  the  then  present  winter,  ,ind  the  balance  thereof  during  the 
next  following  winter  and  year.  The  defendant  agreed  to  pay,  as 
often  as  every  one  hundred  cords  were  deliyered,  money  enough  to 
pay  for  drawing ;  and  that  when  plaintiffs  had  delivered  all  that  thcj 
could  during  that  winter,  defendant  was  to  pay  on  demand  the 
balance  due  for  the  part  delirered;  and  when  the  whole  was  ddir- 
ered,  he  was  to  pay  on  demand  the  amount  dua 

The  plaintiffs  delivered  that  winter  three  hundred  and  seyenty-foui 
cords,  which  was  accepted  and  paid  for.  The  remainder  was  delir- 
ered during  the  winter  and  spring  of  1865  and  1866,  but  was  not 
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accepted  nor  paid  for  by  defendant  This  action  was  brought  to 
recorer  price.  On  the  plaintiffB  stating  these  facts  in  opening,  the 
defendant  objected  that  the  agreement  w^  within  the  statute  of 
frauds.  The  case  was  taken  firom  the  jury  and  reserved  for  full 
court 

Marshall  A  Jhase^  for  plaintiffs. 
Foster  dk  Sanborn,  for  defendant 

Bellows^  J.  The  defense  set  up  is  that  the  contract  was  within 
the  statute  of  frauds,  and  therefore  invalid,  both  because  it  was  for 
the  sale  of  goods  of  the  value  of  $33.00  and  upward,  and  was  not  to 
be  performed  in  one  year. 

In  answer  to  the  plaintiffs'  position  that  here  was  an  acceptance 
of  part  of  the  goods  sold,  the  defendant  replies  that  the  case  shows  sev- 
eral and  distinct  contracts  for  the  sale  of  the  lots  delivered  the  nrst 
and  second  winters ;  and  that  no  part  of  the  second  winter's  lot  was 
accepted. 

The  contract,  however,  was  for  the  sale  of  the  entire  lot  of  wood 
upon  a  certain  lot  of  land,  estimated  to  be  rising  seven  hundred 
cords,  to  be  delivered  that  winter  by  the  plaintiffs,  at  another  place, 
BO  far  as  they  could,  and  the  balance  the  next  winter  and  year ;  and 
this,  we  think,  must  be  regarded  as  one  entire  contract  It  was 
made  all  at  one  time,  and  embraced  the  entire  quantity  of  wood,  and 
the  plaintiffs  were  bound  to  deliver  it  all  that  winter  if  they  could, 
but  if  they  could  not,  then  to  deliver  it  the  next  winter  and  year ; 
the  quantity  delivered  each  winter  to  be  paid  for  at  the  close  of  the 
winter's  delivery,  on  demand. 

There  is  nothing  here,  we  think,  to  show  separate  and  distinct 
contracts  originally  for  the  sale  of  different  portions  of  this  wood 
It  is  nothing  more,  certainly,  than  a  contract  for  the  sale  of  goods, 
ten  thousand  bushels  of  wheat,  for  example,  with  a  stipulation  that 
it  shall  be  delivered  and  paid  for  at  different  times ;  and  in  such  a 
case  there  could  be  no  pretense  for  claiming  that  the  contract  was 
not  entire.  In  the  case  before  us,  it  was  not  stipulated  absolutely 
that  any  part  of  the  wood  should  be  delivered  the  second  winter  and 
year,  but  it  was  upon  the  condition,  depending,  perhaps,  upon  the 
sledding,  that  plaintiffs  were  unable  to  deliver  it  all  that  first 
winter. 

lu  the  case  of  sundry  articles  purchased  at  the  same  time,  though 
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Ganlt  T.  Bxown. 

The  joumey  to  Canada  was  made,  and  the  money  waa  adyanoed, 
with  a  yiew  of  proonring  to  himself  farther  prospectiye  illegal  gain 
through  the  enlistment  of  men  to  be  obtained  in  Canada^  and  to  bt 
aided  throughout  by  the  influence  and  experience  of  the  defimdant 
There  must  be  judgment  for  defendant 


Oault  v.  Bbowk. 

Oontraet — IBnHreiy — Noi  to  be  performed  within  a  yeatr — SMuJU  of  fntmi^ 

On  the  Ist  of  January  pUdntifT  made  a  parol  contract  with  defendant  to  sell 
him  all  the  wood  upon  a  certain  lot,  at  five  dollars  a  cord,  and  to  delirer  aa 
much  thereof  as  he  could  that  winter,  and  the  balance  the  winter  and  year 
following,  the  defendant  te  pay  on  demand  for  amount  delivered  at  the 
close  of  each  winter's  deliyery.  Plaintiff  delivered  a  portion  of  the  wood  that 
winter,  which  was  accepted  and  paid  for ;  the  remainder  he  delivered  the 
winter  and  spring  following,  but  defendant  refused  to  accept  or  pay  for  iL 
HMi  that  the  contract  was  entire ;  that  the  delivery  and  acceptance  of  tlM 
first  part  took  the  case  out  of  the  statute  of  frauds ;  and  that  it  was  nut  a 
contract  which  was  not  to  be  performed  within  one  year  from  the  making 
>f  it,  within  the  meaning  of  the  statute. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered. 

The  plaintiffs,  on  the  first  day  of  January,  1865,  made  a  parol 
contract  with  the  defendant  to  sell  him,  at  five  dollars  a  cord,  all 
the  wood  that  was  then  cut  and  being  upon  a  certain  lot  of  land,  con- 
taining somewhat  over  seven  hundred  cords  by  estimation,  and  to 
deliver  at  a  certain  place  designated,  as  much  thereof  as  they  could 
during  the  then  present  winter,  .md  the  balance  thereof  during  the 
next  following  winter  and  year.  The  defendant  agreed  to  pay,  as 
ofben  as  every  one  hundred  cords  were  delivered,  money  enough  to 
pay  for  drawing ;  and  that  when  plaintiffs  had  delivered  all  that  thcj 
could  during  that  winter,  defendant  was  to  pay  on  demand  the 
balance  due  for  the  part  delivered;  and  when  the  whole  was  delir- 
ered,  he  was  to  pay  on  demand  the  amount  dua 

The  plaintiffs  delirered  that  winter  three  hundred  and  seventy- foui 
cords,  which  was  accepted  and  paid  for.  The  remainder  was  doIlT- 
ered  during  the  winter  and  spring  of  1865   and  1866,  but  was  not 
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accepted  nor  paid  for  by  defendant  This  action  was  brought  to 
recorer  price.  On  the  plaintiffa  stating  these  facts  in  opening,  the 
defendant  objected  that  the  agreement  n^  within  the  statute  of 
frauds.  The  case  was  taken  from  the  jury  and  reserved  for  full 
court 

Marshall  A  Jhase,  for  plaintiffs. 
Foster  dk  Sanborn,  for  defendant 

Bellows,  J.  The  defense  set  up  is  that  the  contract  was  within 
the  statute  of  frauds,  and  therefore  invalid,  both  because  it  vas  for 
the  sale  of  goods  of  the  value  of  $33.00  and  upward,  and  was  not  to 
be  performed  in  one  year. 

In  answer  to  the  plaintiffs'  position  that  here  was  an  acceptance 
of  part  of  the  goods  sold,  the  defendant  replies  that  the  case  shows  sev- 
eml  and  distinct  contracts  for  the  sale  of  the  lots  delivered  the  nrst 
and  second  winters ;  and  that  no  part  of  the  second  winter's  lot  was 
accepted. 

The  contract,  however,  was  for  the  sale  of  the  entire  lot  of  wood 
upon  a  certain  lot  of  land,  estimated  to  be  rising  seven  hundred 
cords,  to  be  delivered  that  winter  by  the  plaintiffs,  at  another  place, 
so  far  as  they  could,  and  the  balance  the  next  winter  and  year ;  and 
this,  we  think,  must  be  regarded  as  one  entire  contract  It  was 
made  all  at  one  time,  and  embraced  the  entire  quantity  of  wood,  and 
the  plaintifGs  were  bound  to  deliver  it  all  that  winter  if  they  could, 
but  if  they  could  not,  then  to  deliver  it  the  next  winter  and  year ; 
the  quantity  delivered  each  winter  to  be  paid  for  at  the  close  of  the 
winter's  delivery,  on  demand. 

There  is  nothing  here,  we  think,  to  show  separate  and  distinct 
contracts  originally  for  the  sale  of  different  portions  of  this  wood 
It  is  nothing  more,  certainly,  than  a  contract  for  the  sale  of  goods, 
ten  thousand  bushels  of  wheat,  for  example,  with  a  stipulation  that 
it  shall  be  delivered  and  paid  for  at  different  times ;  and  in  such  a 
case  there  could  be  no  pretense  for  claiming  that  the  contract  was 
not  entire.  In  the  case  before  us,  it  was  not  stipulated  absolutely 
that  any  part  of  the  wood  should  be  delivered  the  second  winter  and 
year,  but  it  was  upon  the  condition,  depending,  perhaps,  upon  the 
sledding,  that  plaintiffs  were  unable  to  deliver  it  all  that  tfrst 
winter. 

Ir.  the  case  of  sundry  articles  purchased  at  the  same  time,  though 
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The  journey  to  Canada  was  made,  and  the  money  waa  adyanoed, 
with  a  ylew  of  procuring  to  himself  further  prospective  illegal  gain 
through  the  enlistment  of  men  to  be  obtained  in  Canada,  and  to  bi 
aided  throughout  by  the  influence  and  experience  of  the  defimdant 
There  must  be  judgment  for  defendant 


Oault  t.  Bbowk. 

(tfN.H.ll&) 

OMroMf — JMire^— if0<  to  he  performed  fjoU/Un  a  ^ear^SUOute  of  fnmdk 

On  the  let  of  Janoary  pUdntifT  made  a  parol  contract  with  defendant  to  sell 
him  all  the  wood  upon  a  certain  lot,  at  five  dollars  a  cord,  and  to  delirer  aa 
much  thereof  as  he  could  that  winter,  and  the  balance  the  winter  and  year 
following,  the  defendant  te  paj  on  demand  for  amount  delivered  at  the 
cloee  of  each  winter's  deliyery.  Plaintiff  delivered  a  portion  of  the  wood  that 
winter,  which  was  accepted  and  paid  for ;  the  remainder  he  delivered  the 
winter  and  spring  f oUowing,  but  defendant  refused  to  accept  or  paj  for  iL 
HMi  that  the  contract  was  entire ;  that  the  delivery  and  acceptance  of  the 
first  part  took  the  case  out  of  the  statute  of  frauds ;  and  that  it  was  ncit  a 
contract  which  was  not  to  be  performed  within  one  year  from  the  making 
A  it,  within  the  meaning  of  the  statute. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered. 

The  plaintifs,  on  the  first  day  of  January,  1865,  made  a  parol 
Contract  with  the  defendant  to  sell  him,  at  five  dollars  a  cord,  all 
the  wood  that  was  then  cut  and  being  upon  a  certain  lot  of  land,  con- 
taining somewhat  over  seven  hundred  cords  by  estimation,  and  to 
deliver  at  a  certain  place  designated,  as  much  thereof  as  they  could 
during  the  then  present  winter,  ,ind  the  balance  thereof  during  the 
next  following  winter  and  year.  The  defendant  agreed  to  pay,  as 
often  as  every  one  hundred  cords  were  delivered,  money  enough  to 
pay  for  drawing;  and  that  when  plaintitfs  had  delivered  all  that  thcj 
could  during  that  winter,  defendant  was  to  pay  on  demand  the 
balance  due  for  the  part  delivered;  and  when  the  whole  was  deliv- 
ered, he  was  to  pay  on  demand  the  amount  dua 

The  plaintiffs  delivered  that  winter  three  hundred  and  seventy- foui 
oords,  which  was  accepted  and  paid  for.  The  remainder  was  dotiv- 
ered  during  the  winter  and  spring  of  1865  and  1866,  but  was  not 
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accepted  nor  paid  for  by  defendant  This  action  was  brought  to 
recorer  price.  On  the  plaintiffs  stating  these  facts  in  opening,  the 
defendant  objected  that  the  agreement  n^  within  the  statute  of 
frauds.  The  case  was  taken  firom  the  jury  and  reserved  for  full 
court 

Marshall  A  Jhase,  for  plaintiffs. 
Foster  &  Sanborn,  for  defendant 

BELLOWSy  J.  The  defense  set  up  is  that  the  contract  was  within 
the  statute  of  frauds,  and  therefore  invalid,  both  because  it  was  for 
the  sale  of  goods  of  ihe  value  of  $33.00  and  upward,  and  was  not  to 
be  performed  in  one  year. 

In  answer  to  the  plaintifb'  position  that  here  was  an  acceptance 
of  part  of  the  goods  sold,  the  defendant  replies  that  the  case  shows  sev- 
eral and  distinct  contracts  for  the  sale  of  the  lots  delivered  the  nrst 
and  second  winters ;  and  that  no  part  of  the  second  winter's  lot  was 
accepted. 

The  contract,  however,  was  for  the  sale  of  the  entire  lot  of  wood 
upon  a  certain  lot  of  land,  estimated  to  be  rising  seven  hundred 
cords,  to  be  delivered  that  winter  by  the  plaintiffs,  at  another  place, 
so  far  as  they  could,  and  the  balance  the  next  winter  and  year ;  and 
this,  we  think,  must  be  regarded  as  one  entire  contract.  It  was 
made  all  at  one  time,  and  embraced  the  entire  quantity  of  wood,  and 
the  plaintiffs  were  bound  to  deliver  it  all  that  winter  if  they  could, 
but  if  they  could  not,  then  to  deliver  it  the  next  winter  and  year ; 
the  quantity  delivered  each  winter  to  be  paid  for  at  the  close  of  the 
winter's  delivery,  on  demand. 

There  is  nothing  here,  we  think,  to  show  separate  and  distinct 
contracts  originally  for  the  sale  of  different  portions  of  this  wood 
It  is  nothing  more,  certainly,  than  a  contract  for  the  sale  of  goods, 
ten  thousand  bushels  of  wheat,  for  example,  with  a  stipulation  that 
it  shall  be  delivered  and  paid  for  at  different  times ;  and  in  such  a 
case  there  could  be  no  pretense  for  claiming  that  the  contract  was 
not  entire.  In  the  case  before  us,  it  was  not  stipulated  absolutely 
that  any  part  of  the  wood  should  be  delivered  the  second  winter  and 
year,  but  it  was  upon  the  condition,  depending,  perhaps,  upon  the 
sledding,  that  plaintiff^  were  unable  to  deliver  it  all  that  first 
winter. 

lu  the  case  of  sundry  articles  purchased  at  the  same  time,  though 


JJ12  ^^W  HAMPSHIEE, 


Qault  V.  Brown. 


for  a  separate  price  for  each  article,  it  is  held  vnat  the  sale  is  to  be 
regarded  aa  one  entire  contract  for  all,  and  not  a  several  contract 
for  each. article.  Browne  on  Frauds,  §  335,  and  cases;  Baldy  et  dL 
Y.  Parkery  2  B.  &  C.  37 ;  Elliott  v.  ThotnaSy  3  M.  &  W.  170.  So  is 
Gilman  et  ah  v.  Hill,  36  X.  H.  311.  The  same  doctrine  was  applied 
"yhere  the  parties  made  bargains  for  the  purchase  and  sale  of  several 
lots  of  timber  at  different  places  some  miles  apart,  the  bargains  being 
made  at  the  different  places  and  at  separate  prices,  but  all  on  the 
same  day.  Browne  on  Frauds,  §  335,  citing  Biggs  v.  WJiisking,  25 
Eng.  Law  &  Eq.  257. 

In  Scoit  V.  Eastern  Counties  Railway  Co.y  12  M.  &  W.  33,  where 
goods  were  ordered  at  one  time,  some  of  which  were  manufactured, 
and  others  not,  it  was  held  that  the  contract  was  entire  for  all  the 
goods,  and  that  the  delivery  and  acceptance  of  the  manufactured 
articles  took  the  case  out  of  the  statute  as  to  all 

In  the  cases  cited  of  purchases  of  various  articles  of  goods  at  one 
time,  but  at  separate  prices,  some  stress  was  placed  upon  the  fact 
that  they  were  all  included  in  one  bill,  tending  to  show  that  there 
was  but  one  contract,  which  is  the  turning  point  in  the  inquiry. 

In  the  case  before  us,  we  think  the  original  contract  was  an  entire 
one  for  the  sale  of  the  whole  seven  hundred  cords  of  wood,  with 
stipulations  as  to  the  time  of  delivery  and  payment,  which  in  one 
event  would  defer  the  delivery  and  payment  of  part  of  the  wood  to 
the  next  winter. 

In  the  last  count  and  also  in  the  opening  of  the  cause,  it  is  alleged 
that  after  plaintiffs  had  delivered  nearly  all  of  the  three  hundred 
and  seventy-four  and  three-quarter  cords,  the  defendant  requested 
them  not  to  deliver  any  more  that  winter ;  but  to  deliver  the  bal- 
.ance  the  next  winter,  and  promised  to  accept  the  same  then,  accord- 
ing to  his  aforesaid  contract ;  and  thereupon  the  plaintiffs  relaxed 
their  efforts,  and  finally  desisted  after  delivering  said  three  hundred 
and  seventy-four  and  three-quarter  cords. 

It  was  undoubtedly  competent  for  the  parties  to  have  made  at 
this  time  a  new  and  independent  contract  in  respect  to  the  remain- 
der of  the  wood,  entirely  superseding  the  old  one.  Whether  they 
have  done  so  or  not  must  depend  upon  the  evidence  that  may  here- 
after be  offered.  Upon  the  declaration  and  the  opening  of  the  cause 
we  think  it  cannot  be  held  that  a  new  contract  was  then  made 
superseding  the  old  one,  but  rather  an  agreement  modifying  the 
original  one  as  to  the  time  of  delivery  of  the  remainder  of  the  wood. 
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The  promise  alleged  was  to  accept  the  balance  the  nert  winter* 
according  to  their  aforesaid  agreement,  which  wonld  seem  to  recog- 
nize the  continuance  of  the  original  contract.  The  case  of  Cuff  ei 
ah  Y,  Penn,  1  M.  &  S.  21,  was  mnch  like  this  in  this  respect  It 
was  a  written  contract  to  deliver  a  quantity  of  bacon  at  different 
times,  and  after  the  delivery  of  several  parcels,  the  parties,  by  parol 
agreed  upon  other  times  for  the  delivery  of  the  rest.  This  was  held 
good,  and  that  the  original  contract  still  remained  in  foroe.  See  1 
Phillips'  Ev.  661. 

It  may  be  remarked,  however,  that  if  the  original  contract  had 
been  taken  out  of  the  statute  of  frauds  by  a  partial  delivery  and 
acceptance,  or  payment,  and  so  had  become  valid  and  binding,  it 
could  hardly  be  superseded  by  an  agreement  which  was  invalid 
under  that  statute. 

As  the  case  now  stands,  we  are  of  the  opinion  that  the  original 
contract  of  sale  was  an  entire  one  fbr  the  whole  quantity  of  wood, 
and  that  we  cannot  hold  that  it  has  been  superseded  by  a  new  agree- 
ment as  to  a  part.  We  are  aware  that  in  Seymour  v.  Davis,  2  Sandf. 
Sup.  Ct  239,  a  different  doctrine  was  held.  The  contract  there 
was  for  the  delivery  to  the  defendant  of  from  five  hundred  to  eight 
hundred  barrels  of  cider  during  the  fail  and  winter  following,  at 
such  times  and  in  such  quantities  as  the  plaintiffs  could  make,  it 
convenient  to  send ;  for  which  defendant  was  to  pay  $4.00  per  bai'rel 
by  his  indorsed  note  at  sixty  days.  Several  parcels  were  delivered 
and  such  notes  given  for  all  but  the  last  parcel  of  one  hundred  bar- 
rels for  which  the  suit  was  brought,  the  whole  amount  delivered 
being  about  two  hundred  and  eighty  barrels.  The  court  decided, 
m  an  action  to  recover  the  price  of  the  one  hundred  barrels,  that 
the  delive^  and  acceptance  of  the  several  shipments  of  cider 
under  this  ageement  made  so  many  distinct  contracts  of  sale,  upoii 
each  of  which  the  parties  had  distinct  remedies;  and  the  delivery  and 
acceptance  of  one  or  more  parcels  did  not  take  the  whole  original 
agreement  out  of  the  statute ;  and  in  fact,  also  held,  that  a  subse- 
quent receipt  and  acceptance  of  part  of  the  goods  would  not  take 
out  of  the  statute  a  contract  fbr  the  sale  and  delivery  of  goods  at 
a  future  period;  that  the  original  agreement  being  void  could  never 
be  made  valid,  though  subsequent  acts  might  establish  a  new  con- 
tract of  sale  embodying  more  or  less  of  the  original  arrangement. 

In  respect  to  the  doctrine  that  a  subsequent  receipt  and  accept- 
ance will  not  take  the  contract  of  sale  out  of  the  statute,  this  oase 
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18  distinctly  OTermled  in  McKnight  v.  Duhlcp,  1  Seld.  537,  in  the 
court  of  appeals ;  and  the  case  of  BoutweU  y.  O'Keefe  et  al,  32  Barb. 
S.  C.  434,  is  in  direct  conflict  with  Seymour  y.  Davis,  In  BoutweU 
y.  iyKeefey  there  was  a  contract  to  famish  the  defendants  with  all 
the  meal  they  wanted  at  stipulated  prices,  to  be  paid  for  monthly, 
half  in  cash  and  half  in  stocks,  and  a  deliyery  of  meal  at  yarious 
times.  The  court  say  that  it  can  no  longer,  since  the  case  of 
McKnight  y.  Dunlop,  be  contended  that  the  agreement  could  not  be 
made  yalid  by  subsequent  part  performance,  or  that  subsequent 
deliyery  of  articles  from  time  to  time  in  execution  of  the  contract 
are  to  be  regarded  as  separate  and  distinct  transactions,  or  as  so 
many  separate  and  independent  contracts. 

The  case  of  Seymour  y.  Davis  goes  upon  the  ground  that  a  sale 
of  goods  which  is  inyalid  by  the  statute  of  frauds  cannot  be  made 
yalid  by  a  subsequent  deliyery  and  acceptance  of  part;  and  there- 
fore that  when  part  are  so  deliyered  and  accepted  a  new  contract 
arises  in  respect  to  them;  but  it  being  settled  that  a  subsequent 
deliyery  will  be  ayailable,  the  foundation  for  the  doctrine  that  a 
new  contract  is  made  by  accepting  part  of  the  goods  is  taken  away. 

The  cases  cited  by  the  court  in  Seymour  y.  Davis  for  the  doctrine 
announced  do  not,  we  think,  sustain  it.  In  one  of  those  cases 
{Mavor  y.  Pyne^  3  Bing.  285),  the  defendant  agreed  to  take  twenty- 
four  numbers  of  a  periodical  work  to  be  deliyered  monthly,  at  a 
guinea  a  number,  and  he  took  eight  of  them  and  omitted  to  take 
the  rest,  though  ready  for  him.  In  a  suit  to  recoyer  the  price  of 
those  receiyed  by  him  the  plaintiff  was  allowed  to  recoyer,  upon  the 
ground  that  defendant  had  put  an  end  to  the  contract 

In  Bowher  y.  Hoyt  et  al,  18  Pick.  555,  another  case  cited,  plaintiff 
bargained  a  quantity  of  com  to  defendants  and  deliyered  a  part  of 
it,  but  refused  to  deliyer  the  whole.  In  a  suit  for  what  he  did 
deliyer,  it  was  held,  that,  as  defendant  retained  the  com  delivered, 
he  was  bound  to  pay  for  it,  deducting  the  damages  caused  by 
plaintiff's  failure  to  deliyer  the  rest  A  similar  doctrine  is  held  in 
Oxendale  y.  WeiJierell,  9  B.  &  C.  386. 

If  part  of  an  entire  quantity  bai'gained  for  is  deliyered  and  abso- 
lutely accepted,  the  buyer  will  be  holden  to  pay  for  what  he  has  so 
receiyed,  although  the  seller  refuses  to  deliver  the  rest  In  such 
case  the  buyer  may  refuse  to  accept  part  without  the  whole,  but  if 
he  choose  to  retain  it  after  the  seller  has  declined  to  deliyer  the  rest, 
he  must  pay  for  it,  although  he  would  be  allowed  to  deduct  the 
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ilamagee  for  the  fulure  to  deliyer  the  whole.  Champion  y.  Shorty 
1  Camp.  53 ;  Baker  y.  Sutton,  id.  55^  in  note. 

Onr  conclusion  .8,  then^  that  if  the  contract  be  originally  enfcire> 
and  it  provides  for  the  delivery  of  the  goods  at  different  times,  and 
some  are  delivered  and  accepted  under  and  in  pursuance  of  that 
contract,  it  is  no  severance  of  it.  If  the  vendee  receive  a  part  and 
tiien  refuse  to  receive  the  rest»  the  vendor  may  maintain  an  action 
io  recover  the  price  of  what  is  received. 

The  next  question,  then,  is  whether  this  agreement  has  been  taken 
out  of  the  statute  by  the  delivery  and  acceptance  of  a  part  of  the 
wood.  The  case  stated  is  that  the  three  hundred  and  seventy-four 
and  three-fourths  cords  were  delivered  and  accepted  by  the  defend- 
ants and  paid  for  by  them  according  to  their  promise,  and  the  only 
question  is  whether  an  acceptance  of  a  part  of  the  property  sold  at 
a  time  subsequent  to  the  making  of  the  contract  is  sufficient  to  take 
the  case  out  of  the  statute. 

By  that  statute  no  contract  for  the  sale  of  goods,  wares  or  mer- 
chandise for  the  price  of  133  or  upwards,  shall  be  valid  "  unless  the 
buyer  shall  accept  part  of  the^  property  so  sold  and  actually  receive 
tiie  same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in 
pai  t  payment,^'  or  there  be  some  note  or  memorandum,  etc. 

As  will  be  perceived,  the  acceptance  of  part  of  the  property  at  a 
period  subsequent  to  the  making  of  the  contract  is  within  the  terms 
of  the  statute ;  and  the  question  arises  whether  there  is  in  the  nature 
and  object  of  this  provision  any  thing  to  limit  the  acceptance  to  the 
time  the  contract  is  made.  The  object  of  the  statute  is  to  prevent 
the  setting  up  of  pretended  contracts  of  sale  to  be  provided  by  oral 
testimony  alone,  which,  in  the  experience  of  mankind,  often  leads 
io  perjury;  but  the  danger  is  supposed  to  be  much  diminished  by 
the  actual  delivery  and  acceptance  of  a  part  of  the  property  sold,  ox 
the  payment  of  part  of  the  price.  These  acts  have  ordinarily  some- 
thing substantial  about  them  to  attract  attention,  and  therefore 
cannot  be  so  easily  proved  by  fiftlse  testimony  as  a  mere  oral  agree- 
ment may  be. 

The  value  of  these  provisions  as  a  safeguard  against  perjury  ia 
not  at  all  diminished,  as  we  can  perceive,  by  a  construction  which 
Bhall  give  the  same  effect  to  an  acceptance  or  part  payment  subse- 
quent to  the  making  of  the  contract 

A  subsequent  delivery  and  acceptance,  provided  it  is  shown  to  be 
auder,  and  in  pursuance  of,  the  previous  agreement  (as  it  must  be, 
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Dams  y.  JSastman,  1  Allen,  422),  affords  the  same  recognition  of 
that  agreement,  and  the  same  security  against  fraud  and  false 
swearing,  as  if  they  were  contemporaneous  with  the  making  of  the 
contract 

Besides,  in  view  of  the  great  variety  of  cases  of  delivery  differing 
as  to  time  and  circumstances,  including  deliveries  by  carriers,  it 
would  be  exceedingly  difficult  to  lay  down  a  rule  by  which  to 
determine  whether  such  delivery  and  acceptance  were  at  the  time 
of  the  contract  or  not;  and  the  fact  that  no  such  rule  has  been  laid 
down  is  a  strong  argument  against  the  existence  of  any  such  dis* 
tinction. 

In  England  a  delivery  and  acceptance  subsequent  to  the  contract 
is  held  to  be  sufficient.  In  CJiaplin  v.  Rogers,  1  East,  192,  there 
was  a  sale  of  a  stack  of  hay,  and  about  two  months  after  the  vendee 
sold  a  part  to  another,  who  took  it  away,  and  it  was  held  that  here 
was  an  acceptance  which  took  the  case  out  of  the  statute ;  and  this 
case  is  recognized  by  Bell,  J.,  in  Shepherd  v.  Fressey,  32  N.  H.  56. 

In  Walker  v.  Nassey,  16  M,  &  W.  302,  it  is  said  by  Parke,  B., 
that  the  "part  payment"  mentioned  in  the  statute  must  take 
nlace  either  at,  or  subsequent  to,  the  time  when  the  bargain  was 
made.    See,  also,  Carter  et  ah  v.  Touissaint,  5  B.  &  A.  855. 

In  Browne  on  Frauds,  §  337,  it  is  said  to  be  well  established  that 
an  acceptance  and  receipt  subsequent  to  the  making  of  the  bargain 
will  take  the  case  out  of  the  statute.  Such  is  the  doctrine  of  Marsh 
et  al  V.  ffyde,  3  Gray,  331,  after  full  consideration. 

In  Thompson  v.  Alger,  12  Met  428,  it  was  decided  that  a  payment 
of  part  of  the  price  of  goods  after  the  time  when  the  contract  was 
made  would  take  a  case  out  of  the  New  York  statute  of  frauds, 
although  the  provision  of  that  statute  was  that  there  should  be 
payment  "  at  the  time;"  the  court  saying  that  it  was  held,  both  in 
England  and  America,  that  a  subsequent  delivery  and  acceptance 
was  sufficient  This  is  also  the  established  law  in  New  York. 
Vincent  v.  Oermand,  11  Johns.  283 ;  Sprague  v.  Blake,  20  Wend.  61 ; 
and  McKnight  v.  DuiHop,  1  Seld.  342.  In  the  latter  case  some 
stress  is  put  upon  the  fact  that  the  legislature  struck  out  of  the  law 
as  reported  the  words  "  at  the  time,*'  which  would  have  required 
the  acceptance  to  be  when  the  contract  was  made ;  but  independently 
of  this,  the  rule  in  New  York  is  well  established  upon  grounds 
applicable  to  the  statute  of  29  Gar.  II.  and  also  to  our  own  statute, 
which  is  substantially  the  same. 
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In  Davis  v.  Moore,  13  Me.  424,  the  plaintiff  sold  to  defendant  a 
quantity  of  mill  logs  at  a  price  agreed.  The  bargain  was  in  the 
forenoon,  about  one  mile  fh)m  the  logs,  and  the  buyer  at  the  time 
employed  the  plaintiff's  agent  to  haul  a  portion  of  the  logs  to 
defendant's  mill,  wliich  he  did  in  the  afternoon  of  that  day ;  Jield^ 
that)  haying  thus  taken  a  part,  the  oontract  which  was  entire  was 
good  under  the  statute. 

We  think,  then,  that  the  contract,  as  the  case  now  stands,  must 
be  regarded  as  entire,  and  that  the  deliyery  and  acceptance  is 
sufScient  to  take  the  contract  out  of  the  statute,  so  far  as  respects 
the  provision  in  question. 

The  remaining  question  is,  whether  this  contract  falls  within  that 
class  of  contracts  which  are  not  to  be  performed  within  a  year;  and 
it  becomes  necessary  to  consider  the  construction  given  to  the 
statute.  By  the  revised  statutes  no  action  can  be  brought  to  charge 
any  person  upon  an  agreement  that  is  not  to  be  performed  within 
one  year  from  the  time  of  making  it,  unless  the  agreement  be  in 
ifriting ;  and  this  is  substantially  like  the  statute  of  29  Car.  II,  ch.  3. 

In  Blandin  v.  Sargent,  33  N.  H.  239,  it  is  said  by  Bell,  J.,  that 
the  authorities  cited  for  the  plaintiff  have  established  elsewhere  the 
rule  that  the  statut^e  does  not  apply  to  any  contract  unless,  by  iti? 
express  terms  or  by  reasonable  construction,  it  is  not  to  be  performed, 
fliat  is,  is  incapable  in  any  event  of  being  performed,  within  one 
year  from  the  time  it  is  made ;  and  then  he  goes  on  to  add :  "  If  by 
its  terms,  or  by  reasonable  construction,  the  contract  can  be  fully 
performed  within  a  year,  although  it  can  only  be  done  by  the 
oconrrence  of  some  contingency  by  no  means  likely  to  happen,  such 
as  the  death  of  some  party  or  person  referred  to  in  the  contract,  the 
statute  has  no  application,  and  no  writing  is  necessary ;"  and  it  was 
accordingly  decided  that  a  promise  by  the  defendant  to  do  no  more 
business  at  F.,  as  a  physician,  was  not  within  the  statute,  because 
the  defendant  might  have  died  within  the  year,  and  then  the  promise 
might  have  been  fully  performed. 

The  principles  laid  down  in  this  case  are  fully  sustained  by  the 

authorities,  and' we  think  they  are  decisive  of  the  question  before  us. 

Here  the  plaintiffs  agreed  to  deliver  as  much  of  the  lot  of  wood  sold, 

supposed  to  be  about  seven  hundred  cordB,  as  they  could,  that 

winter,  and  the  residue,  the  next  winter  and  year ;  and  the  defend- 

snts  agreed  to  take  the  wood  so  delivered  and  pay  for  it  at  a  certain 

prioe  per  cord,  on  demand,  after  each  winter's  delivery. 

Vol.  II.— 28. 
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The  plaintifffl,  then,  were  bound  to  deliver  it  all,  if  they  conld, 
that  winter,  and  the  defendants  to  take  and  pay  for  it;  and  we 
think  it  cannot  be  said  as  a  matter  of  law  that  the  wood  could  not 
all  have  been .  delivered  that  winter.  On  the  contrary,  it  is  clear 
that  it  might  be;  and,  if  so,  the  agreement  was  capable  of  being 
{)erformed  within  the  year.  The  most  that  can  be  said  is  that  there 
was  reason  to  expect  there  would  be  a  balance  to  be  delivered  the 
next  winter;  but  that  is  not  enough  to  bring  it  within  the  statute 
as  an  agreement  not  to  be  performed  in  a  year. 

It  is  urged  for  the  defendants  that  a  reasonable  construction  of 
the  agreement  shows  that  the  parties  contemplated  a  longer  period 
than  one  year  for  its  performance.  If  by  the  term  ^'  contemplated," 
it  is  meant  merely  that  the  parties  expected  that  the  plaintifb 
would  be  unable  to  deliver  all  the  wood  within  the  year,  we  think 
the  defendants'  position  is  not  sustained  by  the  authorities. 

The  cases,  indeed,  are  very  numerous  where  the  parties  must 
have  expected  that  the  agreement  would  not  be  ftdly  performed 
within  a  year,  and  yet,  because  by  the  terms  of  the  contract  it  might 
•be,  it  is  held  not  to  be  within  the  statute. 

Such  is  the  doctrine  of  Blandtn  v.  Sargent,  where  the  parties 
muBt  have  expected  that  the  contract  would  not  have  been  performed 
within  a  year.  Among  the  numerous  cases  that  maintain  the 
«ame  doctrine,  are  Fmton  v.  Bmblers,  3  Burr.  1278;  1  Salk.  280^ 
Anon. ;  Peters  v.  Compian,  Skin.  353 ;  1  Com.  on  Con.  86 ;  Souch  t. 
JStrawbridge,  2  M.  O.  &  S.  808;  Hinckley  v.  Southgaie,  11  Vi  430; 
Aricher  v.  JZe&,5  Hill,  200. 

Oaee  dueharged. 


PiTKiK  V.  Notes. 

(48  N.  H.  2M.) 

{kniraei  hff  pord^SUUute  of  fra/ud—SdU  of  erop  U  1$ 

ConMeraHon. 

Plaintiff  made  a  parol  contract  with  defendant,  whereby  the  latter  was  la 
raise  three  acres  of  potatoes  and  deliver  them  to  plaintiff  at  a  stipulated 
price  per  bushel.  In  an  action  for  non-delivery,  ?ield,  that  it  was  a  questloa 
for  the  jury  to  determine,  whether,  under  the  contract,  the  defendant  was 
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bound  to  laiae  the  potatoes  himself,  in  which  cmo  it  would  be  a  oontnct  for 
work,  labor  and  materials,  and  not  within  'iLe  statute  of  frauds ;  or  whether 
he  might  procure  them  by  purchase  or  otherwise,  which  would  render  it  a 
contract  of  sale,  and  therefore  void. 
The  compromise  of  a  doubtful  and  conflicting  daim  is  a  good  consideration 
for  a  new  agreement. 

Action  of  assnmpait. 

In  the  spring  of  1863  plaintiff  and  defendant  made  a  yerbal  agree- 
rnent^  whereby  the  defendant  was  to  raise,  that  year,  three  acres  of 
potatoes^  and  deliver  tlieiu  to  the  plaintiff  at  twenty  cents  per 
bushel ;  and  there  was  some  evidence,  which  was  disputed,  that  the 
contract  was  to  include  the  year  1864.  The  defendant  raised  and 
deUvered  the  three  acres  in  1863,  when  the  plaintiff  refused  to  pay 
over  eighteen  cents  per  bushel,  claiming  that  the  contract  was  not 
legal,  not  being  in  writing.  The  plaintiff  finally  agreed  to  pay  the 
twenty  cents  per  bushel,  provided  the  defendant  would  agree  to  raise 
and  deliver  three  acres  of  potatoes  at  the  same  price  in  1864.  This 
bargain  was  concluded  in  January,  1864.  This  action  was  brought 
for  a  non-delivery  of  the  potatoes  of  1864. 

The  jury  disagreed,  and  the  case  was  reserved  for  the  purpose  of 
having  the  questions  of  law  settled* 

LatUU  for  plamtifll 
Bay,  for  defendant 

Bellows,  J.  If  the  baigain  in  the  spring  of  1863  was  for  the 
potatoes  of  that  year,  and  also  for  the  year  1864,  it  would  be  within 
the  statute  of  frauds,  as  to  the  potatoes  of  the  last  year,  at  least,  as 
an  agreement  not  to  be  performed  in  one  year.  Bmery  v.  Smith,  40 
X.  H.  151.  The  question,  then,  is,  whether  a  valid  agreement  for 
the  crop  of  1864  was  made  in  January  of  that  year ;  and  we  pro- 
pose to  inquire,  in  the  first  place,  whether  such  a  contract  as  is  stated 
in  the  testimony  of  the  plaintiff  is  to  be  regarded  as  a  contract  for 
work,  labor  and  materials,  or  a  contract  of  sale  of  the  crop  of  pota- 
toes. K  the  former,  it  is  not  within  the  statute  of  frauds,  but  if  the 
hitter,  it  is. 

It  is  manifest,  from  the  nature  of  the  case,  that  it  must  be  very 
difficult  to  draw  a  line  of  distinction  between  these  two  classes  of 
oontracts.    In  some  instances  the  distinctions  must  be  very  nice,  and 
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it  is  to  be  expected  that  we  Bhould  find  the  authorities  not  altogether 
harmonious. 

It  is  now  settled^  however,  that  a  contract  for  the  sale  of  goods  is 
not  without  the  statute  because  it  is  executory,  and  it  is  well  settled' 
that  a  contract  for  work  and  labor  and  materials  found  is  not  within 
the  statute. 

In  the  early  English  cases  it  was  held,  that  a  contract  for  the  sale 
of  articles  to  be  afterward  manuftictured  and  deUvered  Avas  not 
within  the  statute;  as  in  Towns  v.  Osborne,  1  Str.  500,  where 
defendant  bespoke  a  chariot;  and  so  of  a  contract  to  deliver  wheat- 
not  then  threshed,  as  in  Clayton  v.  Andrews,  4  Burr.  2101.  In  both 
of  these  cases  the  decision  went  upon  the  ground  that  the  contract 
was  executory.  But  these  cases  were  soon  after  qualified  by  decisions 
holding  that  contracts  of  sale,  though  executory,  were  within  the 
statute  (Rondeau  v.  Wyatt,  %  H.  Blk.  63,  and  Cooper  v.  Elston,  7 
T.  R  14) ;  and  yet  the  results  reached  in  Towns  v.  Osborne  and  Clay* 
ton  V.  Andrews  have  been  in  some  cases  recognized  as  correct, 
although  upon  a  different  ground,  namely,  that  the  articles  were  not 
existing  at  the  time  of  the  bargain,  and  so  incapable  of  delivery  and 
acceptance;  as  in  Graves  v.  Buck,  3  M.  &  L.  178;  2  Starkie  Ev. 
608,  and  cases  cited  in  note  C. 

But  in  Oarbut  v.  Watson,  5  B.  &  Aid.  613,  it  was  held  that  a  con- 
tract to  sell  one  hundred  sacks  of  flour  at  a  price  fixed,,  to  be  ready 
in  three  weeks,  was  within  the  statute,  though  the  flour  was  not 
then  ground. 

Of  the  same  character  is  Smith  v.  Surnam,  9  B.  &  0.  561,  where 
it  was  decided  that  a  bargain  for  certain  timber  trees  growing  on  the 
owner's  land,  at  a  fixed  price  per  foot,  was  a  contract  for  the  sale  of 
goods,  and  within  the  statute,  although  to  be  cut  afterward  by  the 
seller ;  holding  that  when  cutting  them  he  was  doing  work  for  him- 
self and  not  for  the  buyer.  Littledale,  J.,  holds  that  where  the 
contracting  parties  contemplate  a  sale  of  goods,  although  at  the 
time  of  making  the  contract  the  subject-matter  does  not  exist  as 
goods,  but  is  to  be  converted  into  that  state  by  the  seller's  bestowing 
work  and  labor  on  his  own  raw  materials,  that  is  a  case  within  the 
statute ;  and  he  says  further  that  it  is  sufficient  if,  at  the  comple- 
tion of  the  contract,  the  subject-matter  be  goods,  wares  and  mer- 
chandise ;  and  Parker,  J.,  says,  the  true  question  in  such  cases  it 
whether  the  contract  be  substantially  a  contract  for  the  sale  of  goodv- 
or  for  work  and  labor  and  materials  found. 
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These  two  last  cases  modify  materiallj  the  dootiine  of  Grows  t. 
Buch,  and  the  earlier  oases  of  Towns  t.  Osbartie  and  Clayton  r. 
Andrews,  and  hold  that  it  is  not  essential  that  the  goods  bo  capable 
of  delivery  at  the  making  of  the  contract  to  bring  it  within  i3xe^ 
fltatnte.  So  the  fact  that  the  goods  are  to  be  transported  to  unothei 
place,  and  there  delivered,  does  not  take  the  case  out  of  the  statute. 
Kent  V.  Hutchinsouy  3  B.  &.  P.  233,  and  Astry  v,  Emery,  4  M.  & 
S.  262. 

The  weight  of  American  authority  is  in  accordance  with  the  doc- 
trine of  Oarbut  v.  Watson,  5  B.  &  Aid.  613,  and  Smith  v.  Surnam, 
9  B.  &  C.  561,  that  the  mere  fact  that  the  goods  are  not,  at  the 
making  of  the  contract,  in  the  condition  in  which  they  are  to  be 
when  delivered  does  not  take  case  out  of  the  statute. 

li^  however,  a  person  contract  to  manufacture  and  deliver  at  a 
future  time  certain  goods,  at  prices  then  fixed,  or  at  reasonable 
prices,  the  essence  of  the  agreement  being  that  he  will  bestow  his 
own  labor  and  skill  upon  the  manufacture,  it  is  held  not  to  be 
within  the  statute.  If,  on  the  other  hasid,  the  bargain  be  to  deliver 
goods  of  a  certain  description  at  a  future  time,  and  they  are  not 
existing  at  the  time  of  the  contract,  but  the  seller  does  not  stipulate 
to  manufacture  them  himself  or  procure  a  particular  person  to  do 
80,  the  contract  is  within  the  statute.  The  distinction  is,  that  in 
the  one  case  the  party  stipulates  that  he  will  himself  manufacture 
the  article,  and  the  buyer  has  the  right  to  require  him  to  do  it,  and 
cannot  be  compelled  to  take  one  as  good,  or  even  better,  if  made  by 
another ;  while,  in  the  other  case,  the  seller  only  agrees  to  sell  and 
deliver  the  article,  and  is  under  no  obligation  to  make  it  himself, 
but  may  purchase  it  of  anoiher. 

This  is  the  doctrine  laid  down  by  Shbpley,  J.,  in  HigJU  v.  Ripley 
et  ah,  19  Me.  137,  where  the  distinction  between  the  cases  is  well 
explained,  and  the  doctrine  has  since  been  followed  by  the  Maine 
courts.  Abbott  v.  GKlchrist  et  at,  38  Me.  260 ;  PecJcet  v.  Swift,  41 
id.  68 ;  and  Edwards  v.  Orand  Trunk  Railway,  48  id.  379.  This 
doctrine  of  Eight  v.  Ripley  is  recognized  as  Sound  by  Professor 
Parsons  in  his  work  on  contracts,  vol.  2,  334,  where,  in  a  note,  the 
authorities  are  collected. 

This  distinction  is  also  recognized  in  Massachusetts.  In  Oard^ 
ner  et  oL  v.  Joy,  9  Met  179,  Shaw,  C.  J.,  lays  it  down  thus:  ^^If 
it  is  a  contract  to  sell  and  deliver  goods,  whether  they  are  then  com- 
pleted or  not,  it  is  within  the  statute.    But  if  it  is  a  contract  to 


222  NEW  HAMPSHmi^ 

Pitkin  T.  Nqjrei. 

Diake  and  detiyer  an  article  or  quantity  of  goods,  it  is  not  within 
the  Btatate.''  Here  the  contract  was  for  one  hundred  boxes  of  can- 
dles by  a  mannfActarer,  and,  although  the  candles  were  not  then 
made,  it  was  held  that  the  contract  was  within  the  statute,  there 
being  no  stipulation  by  the  manu£EK)turer  to  make  them. 

In  Mixer  v.  Ebtoarth,  21  Pick.  205,  it  was  held  that  an  agreement 
by  defendant  to  build  a  carriage  for  the  plaintiff,  or  to  finish  one  for 
him  from  materials  partiy  wrought,  was  not  within  the  statute,  it 
being  held  by  Shaw,  G.  J.,  that  a  contract  to  sell  an  article  then 
existing,  or  which  the  vendor  usually  has  for  sale  in  the  course  of 
his  business,  is  within  the  statute;  but  it  is  otherwise  if  the  agree- 
ment by  a  workman  be  to  put  materials  together  and  construct  an 
article  for  the  employer,  whether  at  an  agreed  price  or  not. 

The  same  general  doctrine  is  recognized  in  Spencer  t.  Cone  et  al, 
I  Met  283,  holding  that  an  agreement  to  make  certain  machines  for 
another  at  a  specified  price  is  not  within  the  statute,  but  an  agree- 
ment for  labor  and  materials.  The  distinction  is  also  recognized  in 
Waterman  v.  Meigs  ei  aly4^  Gush.  499,  and  in  Lamb  v.  CrafiSj  12 
Met  356. 

In  New  York  the  distinction  is  ftilly  recognized  between  an  agree- 
ment  for  the  sale  and  delivery  at  a  future  day  of  articles  then  existing, 
and  an  agreement  to  sell  and  deliver  articles  not  thus  manufactured, 
but  to  be  made  afterward,  holding  that  the  latter  are  contracts  for 
work  and  labor  and  materials  found,  and  not  within  the  statute ; 
but  the  New  York  cases  do  not  appear  to  mark  the  difference 
between  the  contract  of  a  party  to  manufacture  and  deliver  an  arti- 
cle and  his  contract  to  deliver  it  merely,  whether  made  by  himself 
or  another.  A  contract  of  sale,  though  executory,  is  held  to  be 
within  the  statute.  Bennett  v.  ffdll,  10  Johns.  363 ;  Jackson  v. 
Covert,  5  Wend.  141. 

The  cases  that  hold  that  a  contract  to  make  an  article  is  not 
within  the  statute  are  Groohshank  v.  BurriUy  18  Johns.  57,  which 
was  an  agreement  to  make  the  wood-work  of  a  wagon ;  Setvatt  v. 
Fk'fchy  8  Cow,  215,  which  was  a  contract  for  nails  of  a  particular 
manufacture,  but  not  then  made;  Robertson  v.  Vaughn,  5  Sanf.  1, 
which  was  a  contract  to  make  and  deliver  one  thousand  molassei 
shocks  at  a  fixed  price,  which  was  decided  not  to  be  within  the 
statute  upon  the  authority  of  SetoaU  v.  Fitch.  Diteb,  J.,  who  gave 
the  opinion,  thought  the  case  to  be  within  the  mischiefs  of  the 
statute,  and  was  disx)osed  to  question  the  earlier  cases. 
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So  is  Brown  y.  Winan,  10  Barb.  406,  where  it  was  held  that  a 
contract  for  flour  to  be  ground  from  wheats  bargained  for,  but  noi 
then  receiYed,  is  not  within  the  statute. 

So  in  Donovan  y.  Wilson,  26  Barb.  138,  there  was  a  contract  t^ 
doliYer  at  a  future  day  an  article  to  be  manu&otured  by  defendant^ 
and  it  was  held  not  to  be  within  the  statute. 

So  is  Parker  y.  Schenck,  28  Barb.  30,  and  Mead  y.  Oasef  33  idi. 
202,  where  the  agreement  was  to  flnidi  a  monument,  with  th» 
inscription,  and  deliyer  it  to  the  other  party. 

In  most  of  the  cases  the  party  himself  agreed  to  manufacture  the 
goods,  and  that  would  bring  them  within  the  doctrine  of  Sight  y. 
Bipletfy  19  Mass.  137,  before  cited,  although  the  distinction  does  not 
seem  to  be  adyerted  to. 

In  Downs  y.  Ross,  23  Wend.  270,  a  contract  for  the  sale  of  seveo 
hundred  bushels  of  wheat,  part  of  which  was  yet  to  be  threshed  and 
the  rest  to  be  cleaned  more  thoroughly,  and  all  to  be  deliyered  in 
six  days,  at  a  price  fixed,  was  held  to  be  a  contract  for  the  sale  of 
goodfi^  and  within  the  statute;  Cowen,  J.,  dissenting,  upon  the 
groimd  that  the  question  was  settled  by  the  early  English  and  New 
York  cases,  but  saying  that  were  it  an  open  question  he  would  not 
deny  that  a  contract  to  manufacture  and  sell  would  more  correctly 
be  considered  a  sale  within  the  statute.  This  case  falls  within  tlM 
principle  of  Oarhut  y.  W(Usony  5  B.  &  Aid.  613,  and  Smith  y.  Swmamy 
9  B.  &  G.  561,  before  cited,  where  something  was  to  be  done  by  the 
seller  to  perfect  the  goods  before  deUyery. 

In  Connecticut  it  was  held  that  an  agreement  to  deliyer  to  a  party 
one  hundred  sewing  machines  of  a  certain  description,  at  a  time  and 
place  designated,  on  condition  that  a  part  of  them  not  then  com- 
pleted were  finished  in  season  by  a  third  person  who  worked  in 
seller's  shop,  and  with  his  materials,  was  a  contract  of  sale,  and  not 
for  the  manu&cture  of  the  machines;  but  eyen  if  it  were  otherwise 
as  to  the  part  not  completed,  sixty-four  in  number,  still,  as  the 
contract  was  entire,  and  as  it  was  clear  that  in  respect  to  the  thirty* 
six  it  was  a  sale,  the  whole,  it  was  said,  must  be  regarded  as  within 
the  statute.    Atwater  y.  Hotighy  29  Conn.  508. 

In  Phips  y.  McFarlane,  3  Minn.  109,  there  was  an  agreement  to 
furnish  materials  and  fit  them  for  a  steam  mill,  which  was  portable^ 
and  it  was  held  that  it  was  not  a  contract  of  sale;  but  it  blende 
together  the  price  of  the  thing,  and  compensation  for  work  and 
laboi  and  materials,  and  is  not  within  the  statute. 
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In  our  own  courts,  in  Oilman  ei  al.  t.  iTiK,  36  N.  H.  311,  where 
there  was  a  contract  made  in  August  to  sell  to  the  plaintiff  all  the 
sheep  pelts  taken  off  by  the  seller,  who  was  a  butcher,  between  tho 
Ist  of  July  and  the  1st  of  October,  it  was  held  that  in  respect  to  all, 
as  well  those  not  then  taken  off  as  those  that  were  ready  for  deliveiy, 
it  was  a  contract  of  sale  of  goods,  and  not  for  work  and  labor,  and 
was  within  the  statute. 

In  %  Eenf  s  Commentaries,  504,  511,  note  i,  the  earlier  English 
doctrine  is  recognized,  that  if  the  article  sold  existed  at  the  time  in 
iolido,  and  was  capable  of  delivery,  the  contract  was  within  the  stat- 
ute; but  otherwise  if  it  was  to  be  afterward  manufactured  or  pre- 
pared for  delivery  by  work  and  labor. 

And  much  the  same  is  Story  on  Contracts,  section  787  and  note.  In 
Browne  on  Frauds,  this  subject  is  well  considered,  and  the  con- 
clusion reached  is  expressed  in  section  308,  that,  if  the  contract  be 
essentially  a  contract  for  the  article  manufactured  or  to  be  manu- 
factured, the  statute  applies  to  it;  but,  if  it  is  for  the  manufacture 
for  the  work,  labor  and  skill  to  be  bestowed  in  producing  the  article, 
the  statute  does  not  apply. 

Upon  the  whole,  we  are  satisfied  that  if  the  contract  be  substan- 
tially for  the  goods,  it  is  within  the  statute  whether  they  are  then 
manufactured  or  not ;  but  it  is  otherwise  if  the  contract  be  to  manu- 
facture and  deliver  the  goods,  that  is,  if  the  labor  and  skill  of  the 
seller  are  stipulated  for,  and  make  part  of  the  contract 

It  is  quite  obvious  that  the  labor  and  skill  of  a  workman  may  be 
bargained  for  in  this  way  as  well  as  in  any  other,  his  compensation 
b^ng  in  the  price  of  the  article  he  makes ;  and  the  only  question  in 
the  particular  case  is  whether  the  skill  and  labor  of  that  workman 
were  especially  contracted  for,  so  that  the  employer  was  entitled  to 
that,  and  could  be  obliged  to  take  no  other. 

In  many  cases,  then,  there  could  be  no  difficulty  in  determining 
whether  the  labor  and  skill  of  the  particular  person  were  of  the 
essence  of  the  contract,  or  whether  they  were,  in  the  contemplation 
of  the  parties,  substantially  a  sale. 

If  an  artist  contract  to  paint  the  portrait  of  another,  although  he 
is  to  find  the  canvas  and  paints,  it  would  readily  be  conceded  that 
th*:  substance  of  the  contract  was  for  the  skill  and  labor  of  the  par 
ticular  artist  So,  if  a  printer  contract  to  print  a  book  for  an 
author,  though  he  is  to  furnish  the  paper  and  ink,  as  held  in  Clay 
V.  Oates,  1  H.  &  N.  73.     So,  if  a  carpenter  agree  to  erect  a  building 
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for  another  upon  hie  land,  and  find  all  the  materials,  it  is  a  contract 
for  work  and  labor  and  materials.  Courtrigkt  v.  Stewart^  19  Barb. 
455.  So  it  would  be  if  a  person  carry  cloth  to  a  tailor  who  agrees 
to  make  a  coat  for  him,  even  if  the  tailor  is  to  find  the  trimmings. 

The  contract  may  be  for  work  and  labor  simply,  for  work  and 
labor  and  materials,  or  for  the  sale  and  delivery  of  goods,  wares 
and  merchandise.  In  respect  to  the  two  last,  the  line  of  separation 
must  often  be  indistinct  and  difficult  to  trace;  and  we  are  not  able 
to  discover  any  established  rule  or  criterion  by  which  to  distinguish 
them  readily. 

The  rule  established  in  New  York,  namely,  that  if  the  goods  con- 
tracted for  are  not  then  in  existence,  but  are  still  to  be  manufac- 
turedy  it  is  to  be  considered  as  a  contract  for  work  and  labor, 
originated  at  an  early  period,  in  a  disposition  of  the  English  courts 
to  limit  the  operation  of  the  statute  of  frauds,  and  must  obviously 
exclude  from  the  operation  of  that  statute  a  large  class  of  cases  that 
are  within  its  mischiefs,  and  at  the  same  time  are,  in  substance, 
contracts  of  sale. 

On  the  other  hand,  the  doctrine  of  LrrxLEDALE,  J.,in  Smith  v.  /SW- 
namj  9  B.  &  C.  561,  is,  that  if  the  parties  contemplate  a  sale  of  goods, 
although  the  subject-matter  at  the  time  of  making  the  contract 
does  not  exist  in  goods,  but  is  to  be  converted  into  that  state  by  the 
seller  bestowing  work  and  labor  on  his  own  raw  materials,  it  is  a 
case  within  the  statute — holding  that  it  is  sufficient,  if,  at  the  time  of 
the  completion  of  the  contract,  the  subject-matter  be  goods, 
wares  and  merchandise  ;  and  this  general  doctrine  seems  to  be 
recognized  in  Watts  v.  Friend^lO  B.  &  C.446,per  Lobd  Tentebden. 
So  in  Elli8,  Best  &  Smith,  Excheq.  Rep.,  272  (23  U.  S.  Dig.  277),  it 
was  held  that  a  contract  to  make  a  eet  of  artificial  teeth,  and  fit 
them  to  the  mouth  of  the  other  party,  who  died  before  they  were 
completed,  was  a  contract  for  the  sale  of  goods,  and  within  the 
statute. 

This  doctrine  of  LnrLEDALE,  J.,  brings  us  round  to  the  question 
whether,  in  the  contemplation  of  the  parties,  the  contract  was  sub- 
stantially a  contract  for  the  sale  of  goods,  or  for  work  and  labor. 

In  Massachusetts  a  distinction  is  made  bet\C^een  a  contract  for  the 
•ale  and  delivery  of  articles  which  the  seller  is  habitually  making, 
and  a  contract  to  make  an  article  pursuant  to  the  agreement,  the 
former  being  regarded  as  a  contract  of  sale,  but  the  latter  not. 
Lamb  v.  OraftSj  12  Met.  363.  This  must  be  because  it  was  suppposed 
Vol.  n.— 29. 
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to  bear  on  the  question  whether  the  stipulation  that  the  party  him- 
self should  make  the  goods  was  of  the  essence  of  the  contract,  and 
so  a  contract  for  work  and  labor. 

As  a  rule  of  law,  however,  it  does  not  strike  us  as  affording  a  very 
satisfactory  distinction  between  a  contract  of  sale  and  a  contract  for 
work,  labor  and  materials.  If  it  be  of  the  substance  of  the  contract 
that  the  manufacturer  shall  himself  apply  his  own  labor  and  skill 
to  the  manufacture  of  the  goods  for  the  buyer,  who  is  not  bound  to 
receive  any  other,  it  can  make  no  difference  whether  the  goods 
are  habitually  made  by  such  manufacturer  or  not.  K  he  does 
habitually  make  such  goods  for  sale,  he  may  nevertheless  conti-act 
to  bestow  his  own  labor  and  skill  in  making  them  for  a  particular 
person^  and  the  real  inquiry  is  whether,  in  a  given  instance,  be  has 
done  so  or  not. 

In  the  absence  of  explicit  and  distinct  terms,  the  circumstances 
may  be  such  as  to  indicate  clearly  that  the  labor  and  skill  of  the 
particular  artist  were  especially  stipulated  for,  as  in  the  case  of  an 
agreement  to  paint  a  portrait,  to  execute  a  marble  statue  or  any 
other  work  of  high  art  In  such  cases,  and  especially  where  the 
materials  used  in  the  work  are  of  slight  importance  compared  with 
the  labor  and  skill  of  the  artist,  it  might  well  be  supposed  that  the 
skill  and  labor  were  of  the  essence  of  the  contract,  and  such  seems 
to  have  been  the  opinion  of  Pollock,  G.  B.,  in  Clay  y.  Gates,  1  H.  & 
N.  73,  before  cited. 

On  the  other  hand,  if  the  contract  be  for  goods  which  are  usually 
m  the  market,  and  there  is  nothing  in  the  terms  used  or  in  the 
nature  of  the  case  to  indicate  that  the  labor  and  skill  of  the  con- 
tractor were  stipulated  for  especially,  it  must  be  deemed  a  contract 
of  sale,  and  within  the  statute. 

If  the  article  to  be  manufactured  or  the  crop  to  be  raised  is  not  a 
marketable  commodity,  but  of  value  chiefly  to  the  one  who  con- 
tracts for  it,  that  circumstance  has  been  supposed  to  indicate  that  the 
labor  and  skill  of  the  other  were  bargained  for.  Browne  on  Statute 
of  Frauds,  §  308,  citing  Oason  v.  Chedy,  6  Geo.  554,  which 
is  based  upon  such  a  distinction.  Whether  such  a  distinction,  as  a 
rule  of  law,  is  well  founded  or  not,  it  certainly  presents  a  strong 
equity  in  favor  of  holding  such  cases  as  not  to  be  within  the  statuteu 

In  the  case  before  us  the  question  is  whether  the  essence  of  the 
contract  was  a  sale  of  the  expected  crop  of  potatoes  at  twenty  cents 
a  bushel,  or  a  stipulation  for  defendant's  work  and  labor  and  mate- 
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rials  in  producing  them.  The  proof  is  of  an  agreement  by  defend- 
ant to  raise  three  acres  of  potatoes  in  186^  and  deliver  them  at  the 
plaintifiTs  mill  at  twenty  cents  the  bushel ;  was  it,  then,  au  essential 
part  of  the  contract  that  the  defendant  should  himself  raise  the 
potatoes?  If  it  was,  it  would  seem  from  the  principles  stated  thai 
the  contract  cannot  be  regarded  as  a  sale. 

In  the  case  of  Gardner  et  ah  v.  Joy^  9  Met  177,  the  plaintiffs 
inquired  of  the  defendant  what  he  would  take  for  sperm  candles,  and, 
upon  being  told,  said  they  would  take  one  hundred  boxes,  which 
was  assented  to ;  defendant  who  was  a  manufacturer  then  said  they 
were  not  then  manufactured,  but  he  should  or  would  manufacture 
and  deliver  them  in  the  course. of  the  summer.  The  court  held  this 
to  be  a  contract  for  the  sale  of  goods  within  the  statute ;  and  that 
what  was  said  as  to  the  subsequent  manufacture  had  reference  only 
to  the  time  of  delivery,  and  that  the  delivery  of  good  merchantable 
candles  of  another  person's  manufacture  would  have  been  a  com- 
pliance with  the  contract. 

In  the  case  before  us  was  the  defendant  bound  himself  to  raise 
three  acres  of  potatoes,  or  only  to  deliver  good  merchantable  pota- 
toes in  quantity  equal  to  the  ordinary  product  of  three  acres  ?  Or, 
in  other  words,  was  the  stipulation  in  respect  to  the  thret^  acres 
introduced  only  to  determine  the  quantity  to  be  delivered,  and  not 
to  oblige  the  defendant  to  raise  them  ? 

It  is  obvious  that  the  plaintiffs  might  have  an  interest  in  stipulat- 
ing that  defendant  should  himself  raise  the  potatoes,  and  as  the 
terms  of  the  contract  are  explicit  that  he  should  do  so,  we  cannot  be 
justified,  as  the  evidence  now  stands,  in  holding  that  this  is  not  an 
essential  part  of  the  agreement 

We  are  aware  of  the  case  of  Waits  v.  Friend,  10  B.  &  C.  446, 
before  cited.  There  A.  agreed  to  supply  B.  with  a  quantity  of  turnip 
seed,  and  B.  agreed  to  sow  it  upon  his  own  land  and  sell  the  crop  to 
A.  at  £1,  Is.  per  bushel,  and  it  was  held,  that  in  good  common  sense 
this  must  be  considered  as  substantially  a  contract  for  goods  and 
chattels,  for  the  thing  agreed  to  be  delivered  would  at  the  time  of 
delivery  be  a  personal  chattel. 

The  reason  assigned  here  for  this  decision  would  apply  to  all  cases 
where  the  labor  and  materials  employed  were  to  result  in  goods  and 
chattels,  the  price  of  which  was  to  be  the  measure  of  compensation, 
and,  without  regard  to  the  question  whether  in  the  contemplation  ol 
tlie  parties  labor  and  skill  were  especially  oor.tnvctpd  for  or  pnt.  and 
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for  the  reasons  already  suggested,  we  are  not  prepared  to  assent  to 
lliat  view. 

Upon  the  whole  our  conclusion  on  this  }x>int  is,  that,  as  the  ques- 
tion is  a  mixed  one  of  law  and  fact,  it  will  he  proper  to  leave  it  to 
the  jury,  in  view  of  all  the  circumstances  of  the  case,  to  find  whether 
the  contmct  was  essentially  for  the  work  and  labor  and  materials  of 
the  defendant  in  raising  the  potatoes,  so  that  he  was  bound  himself 
to  raise  them ;  or  whether  it  was  substantially  a  sale  of  potatoes, 
which  he  might  raise  himself,  or  procure  by  purchase  or  otherwise. 
If  it  was  the  former,  it  would  not  be  within  the  statute  of  frauds ; 
but  if  the  latter,  it  would  be. 

Another  question  raised  is  in  regard  to  the  consideration  for 
defendant's  agreement  If  the  plaintiffs  agreed  to  take  and  pay  for 
the  crop  of  potatoes  at  the  price  fixed,  that  of  course  would  be  a 
sufficient  consideration.  We  are  of  the  opinion,  also,  that  the  com- 
promise of  doubtful  and  conflicting  claims  is  a  good  and  sufficient 
consideration  to  uphold  an  agreement.  1  Parsons  on  Con.  364; 
Chitty  on  Con.  §  42,  and  note  1  and  cases ;  Longridge  v.  Dowille,  6 
B.  &  Aid.  117;  Crowther  et  al  v.  Farrer,  15  A.  &  E.  (N.  S.),  Q.  R 
€77;  Barlow  v.  Ocean  Lis.  Co.,  4  Met.  270;  Tuttle  v.  TuUle,  12  id. 
551;  Crans  v.  Himter,  28  N.  Y.  389;  Gates  v.  SJiaits,  7  Mich.  127; 
Ufiion  Bank  of  Georgetoion  v.  Geary,  6  Pet  99 ;  Fleming  v.  Rainsay, 
46  Penn.  St  252 ;  Parker  v.  Way,  15  N.  H.  45 ;  Burnham  v.  Dunn, 
35  id.  560. 

The  law  indeed  highly  favors  the  compromise  of  doubtful  claims; 
but  the  surrender  or  discharge  of  a  claim,  which  is  utterly  without 
foundation  and  known  to  be  so,  is  not  a  good  consideration  for  a 
promise  {Kidder  v.  Blake,  45  N.  H.  330,  and  cases  cited) ;  but  is  other- 
wise if  the  claims  are  doubtful  and  so  understood  by  the  parties,  and 
in  such  a  case  the  consideration  will  not  be  defeated  by  showing 
that  in  fact  no  valid  claim  really  existed. 

In  the  case  before  us  it  does  not  appear  that  there  was  any  doubt 

about  the  contract  for  the  first  year,  and  if  not,  an  agreement  to 

perform  it  would  be  no  valid  consideration  for  a  new  promise.  What 

the  evidence  on  that  point  was,  however,  we  do  not  know,  and  tlie 

only  question  here  is  as  to  the  law  in  guch  cases. 

C^e  discharged. 
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Taylob  V.  Gbaxd  Tbukk  Railway  CoMPAirr,  appellaniaL 

(48  N.  H.  aou 

Oarrieri  of  p€t9senger$ — Degree  of  care — Exemplary  damages, 

Garxieni  of  paasengera  by  railroad  are  boond  to  exercise  the  highest  degree- 
of  care  and  diligence  in  the  conduct  of  their  bosiness,  and  are  reaponsible 
for  the  smallest  negligence. 

In  an  action  against  a  railroad  company  to  recover  for  injuries  sustained  by 
an  accident,  the  court  charged  the  jury  that  "defendants  must  use  such 
degree  of  care  as  is  practicable  short  of  incurring  an  expense  which  would 
render  it  altogether  impossible  to  conduct  the  business."  Held,  to  be  erron- 
eous, as  making  the  ability  of  the  corporation  the  measure  of  the  care  and 
diligence  required.  While,  as  a  rule,  railroad  corporations  are  not  bound 
to  exercise  such  a  degree  of  care  as  would  render  it  practically  impossible 
to  continue  this  mode  of  transportation,  yet  tho  standard  of  care  and  dili- 
gence for  a  particular  railroad  cannot  bo  nuide  to  depend  upon  its  pecuniary 
condition.  It  is  bound  to  provide  all  the  agencies  suited  to  the  nature  and 
extent  of  the  business  it  purposes  to  do,  irrespective  of  any  fluctuation  in 
ita  revenue.  Held,  further,  that  a  charge  to  the  jury,  that  if  they  found 
that  the  accident  was  caused  by  the  gross  negligence  of  defendants,  they 
might  in  their  discretion  give  exemplary  damages,  was  correct. 

This  was  an  action  brought  to  recover  damages  sustained  by  rea- 
Bon  of  an  accident  on  defendants'  road.  The  accident  was  caused 
by  the  breaking  of  a  rail,  and  evidence  was  introduced  by  the 
plaintiff  to  show  that  the  track  was  very  much  curved  at  the  point 
of  the  accident;  that  the  rail  which  broke  was  very  much  woi-n  and 
battered,  and  not  suitable  for  use.  The  defendants'  evidence  tended 
to  show  that  the  breaking  was  caused  by  a  hidden  defect  in  the  rail, 
which  it  lay  beyond  their  power  to  detect. 

The  court  charged  the  jury  in  substance,  that  the  burden  of 
proving  defendants'  negligence  was  on  the  plaintiff;  that  the 
defendants  were  not  insurers,  but  were  liable  for  the  smallest  negli- 
gence; that  they  were  bound  to  use  the  highest  degree  of  care  and 
diligence,  or  such  a  degree  as  is  practicable  short  of  incurring  an 
expense  which  would  render  it  altogether  impossible  to  continue 
the  business ;  and  that  if  they  found  that  the  accident  was  caused 
by  the  gross  negligence  of  defendants,  the  jury  might  if  they  chose 
fp'-e  exemplary  damages,  but  that  they  were  not  bound  to  do  sc. 

The  jury  were  requested  in  case  they  gave  exemplary  damages, 
to  assess  the  compensatory  and    exemplary  damage's  separately. 
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The  jury  found  for  plaintiff,  and  assessed  the  compensatory  damage! 
at  1500,  and  the  exemplary  damages  at  1858.50.  Defendants  ap- 
pealed. 

Ray  d  Ladd,  Widden  d  H&ywood,  for  plaintifEl 

Fleiclier  <£  Bingham^  for  defendants. 

Bellows,  J.,  (after  deciding  some  questions  of  practice). 

The  great  question  in  the  case  is  upon  the  instructions  to  the 
jury  in  respect  to  the  duty  of  the  defendants;  the  coui*t  having 
apparently  answered  that  the  carriers  of  passengers  by  railroad  are 
bound  to  exercise  the  highest  degree  of  care  and  diligence  in  the 
conduct  of  their  business,  and  that  they  are  responsible  for  the 
smallest  negligence. 

Upon  a  careful  examination  of  the  authorities  we  think  this 
general  view  of  the  duties  of  such  carriers,  taken  in  the  charge,  is 
correct  It  is  applicable,  indeed,  to  the  carriers  of  passengers  by 
stage  coaches,  where  the  rate  of  speed  is  not  much  above  six  miles 
the  hour,  and  it  is  very  obvious  that  a  higher  degree  of  cai'e  and 
skill  is  demanded  in  the  transportation  of  passengers  by  steam 
upon  a  railroad,  where  the  speed  is  so  much  greater. 

In  the  English  courts  the  proprietors  of  stage  coaches  are  held  to 
a  high  degree  of  care  and  skill.  In  Aston  v.  Heaven  et  oL,  2  Esp. 
533,  it  was  said,  per  Eybe,  C.  J.,  that  the  driver  was  answerable  for 
the  smallest  negligence.  In  Christie  v.  Oreggs,  2  Camp.  79,  it  was  held 
that  the  undertaking  of  the  carrier  of  passengers  went  no  further 
than  this,  that,  as  far  as  human  care  and  foresight  could  go,  he 
would  provide  for  their  safe  conveyance. 

In  Orofts  V.  Waterhouse,  3  Bing.  319,  Best,  0.  J.,  lays  it  down 
that  the  coachmen  must  have  competent  skill,  and  must  use  that 
skill  with  diligence,  must  know  the  road,  have  steady  horses,  and  a 
sufficient  coach  and  harnesses ;  and  if  there  be  the  least  fkilure  in 
any  one  of  these  things  the  duty  of  the  coach  proprietor  is  not  fulfilled, 
and  he  is  answerable  for  any  injury  or  damage  that  may  happen. 

In  SJiarp  v.  Gray,  9  Bing.  457,  the  case  was  that  the  axle-tree 
broke  in  consequence  of  a  defect  in  the  iron,  and  it  was  left  to  the 
jury  to  determine  whether  there  had  been  the  vigilance  in  examin- 
ing  the  axle-tree,  which  was  required  by  the  engagement  to  carry 
the  plaintiff  safely,  although  from  the  language  of  the  judges  it 
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ieenis  to  have  been  understood  that  the  carrier  was  bound  absolutelj 
to  see  that  his  coach  was  road-worthy. 

In  Brenner  y.  Williams,  1  C.  &  P.  414^  it  was  held  by  Bbst^  0.  J., 
that  every  coach  proprietor  warrants  to  the  public  that  his  stage 
coach  is  equal  to  the  journey  it  undertakes,  and  that  it  is  his  duty 
to  examine  it  previous  to  the  commencement  of  every  journey.  See 
also  Israel  v.  Clark  et  al^  4  Esp.  259,  and  1  Starkie,  423. 

The  doctrine  of  the  American  courts  is  still  more  strict  and 
explicit ;  and  the  general  current  of  the  authorities  is,  that  the  car- 
rier  of  passengers  is  bound  to  the  utmost  care  and  diligence  of  very 
cautious  persons,  and  is  responsible  for  any,  even  the  smallest, 
neglect,  holding  their  undertaking  to  be  to  carry  their  passengers 
with  safety,  as  far  as  human  care  and  foresight  can  go.  This  is  dis- 
tinctly laid  down  in  Story  on  Bail.  §  601, 601  a,  and  also  in  2  Greenl. 
Ev.  §  221,  and  in  2  Kenf  s  Com.  *601,  *602,  and  Eedfield  on  Eail. 
chap.  17. 

This,  it  will  be  perceived,  accords  substantially  with  the  definition 
of  the  highest  degree  of  care  required  of  bailees  of  goods,  namely, 
that  care  and  diligence  which  very  prudent  persons  take  of  their 
own  concerns.  Story  on  Bail.  §  16 ;  Jones  on  Bail.  166,  where  it  is 
said  that  slight  neglect  is  the  omission  of  that  diligence  which  very 
circumspect  and  thoughtful  persons  use  in  securing  their  own  goods 
and  chattels. 

It  is  true  that  doubts  have  often  been  expressed  as  to  the  utility 
of  the  theory  which  undertakes  to  define  the  degrees  of  negligence 
as  slight,  oidinary  and  gross,  as  in  Steamboat  New  World  v.  Kingy 
16  How.  (U.  S.)  474,  and  cases  cited,  where  Curtis,  J.,  expresses  the 
opinion  that  the  attempt  thus  to  define  the  degrees  of  negligence 
had  better  be  abandoned.    So  it  is  in  Briggs  v.  Taylor,  28  Vt  184. 

But  however  this  may  be,  some  light  may  be  gained  in  respect  to 
the  duty  of  carriers  of  passengers  by  steam,  by  considering  some  of 
the  rules  which  have  governed  the  courts  in  relation  to  bailments. 

When  the  contract  of  bailment  is  mutually  beneficial  to  both 
parties,  as  in  the  case  of  bailments  for  hire,  pledges  and  the  like, 
tlie  bailee  has  been  held  for  ordinary  care,  which  is  defined  to  be 
that  caro  which  every  person  of  common  prudence  and  capable  of 
governing  a  &mily  takes  of  his  own  concerns  (Jones  on  Bail,  g  11 ; 
Story  on  Bail.  §  11) ;  while  a  bailee  who  alone  receives  a  benefit,  aa 
m  the  case  of  the  borrower,  is  bound  to  use  extraordinary  care. 

In  the  case  of  the  bailee  of  goods,  the  obligation  of  care  and  dili- 
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genoe  rises  iu  proportion  to  the  demand  for  it,  although  it  still  is 
only  ordinary  diligence  that  is  required ;  but  it  is  obvious  that  m  uaX 
wiD  constitute  ordinary  cai'e  will  be  affected  by  the  nature,  bulk  and 
value  of  the  goods  bailed,  for  no  one  would  expect  the  same  care  to 
be  taken  of  a  bale  of  cotton  as  of  a  box  of  jewelry  or  other  thing 
peculiarly  liable  to  be  stolen  or  injured. 

The  case  of  common  carriers  of  goods  is  an  exception  to  the  gen 
eral  rules  applicable  to  bailments,  and  they  are  now  regarded  as 
insurers,  and  liable  for  all  losses  except  such  as  are  caused  by  the  act 
of  God  or  by  the  public  enemies ;  and  this  is  put  upon  the  ground 
of  public  policy  to  guard  against  both  negligence  and  collusion 
Moses  V.  Boston  <&  Maine  Railroady  24  N.  H.  84. 

Upon  grounds  of  public  policy,  also,  the  carrier  of  passengers  is 
bound  to  exercise  the  highest  degree  of  care  and  diligence.  To  his 
diligence  and  fidelity  are  intrusted  the  lives  and  safety  of  large  num- 
bers of  human  beings.  He  assumes  the  trust  voluntarily,  and  for 
it  receives  a  suflBcient  compensation ;  and  we  think  it  very  apparent 
that  in  no  case  of  the  bailment  of  goods  is  there  so  great  and  impera- 
tive a  demand  for  the  utmost  skill  and  diligence  as  from  the  carrier 
of  passengers.  Especially  is  this  true  when  the  passengers  are  car- 
ried upon  railroads  by  steam,  for  then,  in  consequence  of  the  greater 
speed,  the  hazards  to  life  and  limb  are  largely  increased. 

In  The  Philadelphia  &  Reading  Railway  Co,  v.  Derby,  14  Howl 
(U.  S.)  486,  the  court  says :  "  When  carriers  undertake  to  convey  per- 
sons by  the  powerful,  but  dangerous,  agency  of  steam,  public  policy 
and  safety  require  that  they  should  be  held  to  the  greatest  possible 
care  and  diligence ;  and  whether  the  consideration  be  pecuniary  or 
otherwise,  the  personal  safety  of  passengers  should  not  be  left  to  the 
sport  of  chance  or  the  negligence  of  careless  agents.  Any  negli 
gence  in  such  cases  may  well  deserve  the  epithet  of  gross."  And 
this  statement  is  emphatically  indorsed  in  the  case  of  the  Steamboat 
.Vew  World  v.  Kiriff,  16  How.  (XJ.  S.)  474,  as  resting  not  only  on 
public  policy,  but  on  sound  principles  of  law. 

In  Redfield  on  Rail.,  §  149,  note  5,  the  author  says :  "  If  the  degre« 
of  care  and  watchfulness  is  to  be  in  proportion  to  the  importance 
of  the  business  and  the  degree  of  peril  incurred,  it  is  scarcely  pos- 
sible to  express  the  extreme  severity  of  care  and  diligence  which 
should  be  required  in  the  conduct  of  passenger  trains  upon  rail- 
ways." 

So  in  liegeman  v.  Western  R.  R.  Co.,  3  Kem.  9,  it  is  held  that  the 
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Bame  precantiong  required  in  nmning  a  stage  coach  at  the  rate  of 
six  niles  the  hour  would  not  be  the  test  for  a  railroad  car  running 
thirty  or  forty  miles  the  hour;  and  a  similar  view  is  adopted  iu 
1  Smith's  Lead.  Cas.  (5th  Am.  ed.)  328 ;  note  to  Coggs  y.  Bernard. 

The  measure  of  the  care  and  diligence  required  of  carriers  of 
passengers,  as  laid  down  in  Story  on  Bailments,  Greenleaf 's  Evi- 
dence, Kenfs  Commentaries,  and  Bedfield  on  Railways,  as  before 
eited,  is  fully  sustained  by  the  American  cases. 

In  Stokes  y.  SaUonsiall,  13  Pet  (U.  S.)  181,  the  instructions  to 
the  jury  were,  that  it  was  incumbent  on  the  defendant  to  prove 
that,  in  managing  the  coach,  the  driver  acted  with  reasonable  skill 
and  with  the  utmost  prudence  and  caution,  and  that,  if  the  injury 
was  occasioned  by  the  least  negligence  or  want  of  skill  or  prudence 
on  his  part,  the  defendant  was  liable ;  and  on  error  these  instruc- 
tions were  held  to  be  correct,  the  court  saying  that  the  undertaking 
is  that,  as  far  as  human  care  and  foresight  can  go,  the  carrier  will 
transport  the  passengers  safely. 

In  Massachusetts  it  is  held  that  carriers  of  passengers  are  bound 
to  use  the  utmost  care  and  diligence  to  prevent  the  injury  which 
human  foresight  can  guard  against  {Ingalls  y.  Bills,  9  Met  1) ;  where 
it  is  said  that  the  carrier  is  responsible  for  defects  that  might  have 
been  discoyered  upon  the  most  careful  and  thorough  examination. 
In  McElroy  and  wife  y.  Nashua  &  Lowell  R.  R,,  4  Cush.  400,  it  was 
held  that  the  defendants  were  bound  to  the  utmost  exact  care  and 
diligence,  not  only  in  the  management  of  the  trains  and  cars  but 
also  in  the  structure  and  care  of  the  track,  and  in  all  the  subsidiary 
arrangements  necessary  to  the  safety  of  the  passengers.  In  Maine 
the  carrier  is  held  for  such  care  as  is  used  by  yery  cautious  persons. 
Edwards  v.  Lordy  49  Me.  279. 

In  Connecticut  the  carrier  is  held  for  the  highest  degree  of  care  of 
a  reasonable  man.  Hall  y.  Conn.  River  Steamboat  Oo,y  13  Conn, 
320;  Derwent  and  wife  y.  Loomery  21  id.  253;  Fuller  y.  Nauga- 
tuck  R,  R.y  id.  557,  576.  In  HadUy  atid  wife  v.  Oross,  34  Vt 
586,  the  doctrine  of  Ingalls  y.  Bills  was  applied  to  a  liyory  stable 
keeper  letting  a  defectiye  carriage,  namely,  that  he  ivas  liable 
if  the  defect  could  haye  been  discovered  upon  the  most  careful  and 
thorough  examination.  So  in  New  York  (in  liegeman  y.  Western  R. 
R.y  16  Barb.  353),  it  is  held  that  the  carrier  is  bound  to  conduct  his 
business  with  all  the  care  which  human  prudence  and  skill  could 
luggest;  and  the  defendants  were  held  liable  for  injuries  caused  by 

Vol.  IL— 30 


234  NEW  HAMPSHIRE, 


Taylor  ▼.  Grand  Trunk  Railway  Company. 


a  defect  in  a  car  made  by  a  competent  manufacturer,  which  defect 
was  not  discoverable  upon  a  thorough  examination  after  the  car  was 
finished,  but  might  have  been  before,  by  bending  the  axle  in  which 
the  defect  was,  and  thus  holding  the  carriers  liable  for  the  neglect 
of  the  manufacturer,  and  this  decision  was  affirmed  in  3  Kern.  9. 
In  Caldwell  t.  Murphy,  1  Duer,  241,  the  charge  of  the  judge  that 
the  law  exacted  of  the  carriers  of  passengers  extraordinary  care  and 
diligence,  and  that  they  were  liable  for  any  injury  unless  it  happened 
from  pure  accident,  was  held  to  be  entirely  correct,  and  that  extreme 
care  was  required.  In  Camden  <£  Aniboy  B~  R.  v.  Burke,  13  Wend. 
626,  the  court  recognize  the  rule  that  the  carrier  is  bound  for  the 
utmost  care  of  very,cautious  persons. 

In  Railroad  Co.  y.  AspeU,  23  Penn.  147,  it  was  held,  that  a  railroad 
was  bound  to  exercise  the  strictest  vigilance,  and  must  carry  their 
passengers  safely,  if  human  care  and  foresight  can  do  it,  and  they 
are  liable  for  any  defect  in  the  road,  the  cars  or  the  engines,  or  any 
other  species  of  negligence  whatever  of  which  they  or  their  agents 
may  be  guilty.    So  is  N,  J.  Railroad  Co.  v.  Kennard,  21  Penn.  203. 

In  Galena  <6  Chicago  R,  R,  v.  Yartoood,  15  IlL  468,  it  is  said  that 
the  current  of  authorities  both  in  England  and  America  is  uniform 
in  liolding  these  carriers  to  the  utmost  prudence  and  caution ;  hold* 
ing  them  liable  for  the  slightest  negligence,  and  that  the  diligeuoo 
of  cautious  persons  is  not  enough. 

In  Oalena  £  Chicago  R,  R.  v.  Fay,  16  111.  568,  it  is  held,  that  the 
highest  degree  of  care,  vigilance  and  skill  are  required,  and  that  the 
carrier  is  responsible  for  the  least  neglect  known  to  the  law,  short 
of  insurance.  In  Frink  v.  Potter,  17  111.  406,  it  was  held  that  car- 
riers of  passengers  are  liable  for  slight  neglect,  and  that  the  law 
imposes  upon  them  the  duty  of  carrying  their  passengers  safely,  so 
far  as  is  reasonably  practicable,  and  that  they  would  be  liable  for 
injury  by  the  breaking  of  an  axle  by  reason  of  frost,  if  by  extraordi- 
nary care  and  attention  the  danger  might  have  been  avoided.  Simi- 
lar views  are  also  maintained  in  Frink  v.  Coe,  4  Greene  (Iowa),  565, 
and  in  Fairchild  v.  Cdtifornia  Stage  Co,,  13  Cal.  599. 

In  Kenny  v.  Neil,  1  McL.  540,  it  was  held,  that  a  passenger  car- 
rier was  not  liable  for  casualties  which  human  sagacity  could  not 
foresee,  and  against  which  the  utmost  prudence  cannot  guard ;  that 
the  driver  is  bound  to  exercise  the  utmost  care  and  must  be  skillful, 
and  that  the  employer  is  responsible  for  the  least  degree  of  impru- 
dence and  waiit  of  care  in  the  dnver;  and  much  the  same  is  Marcy 


JANTTASY  TEBM,  1869.  £36 

Taylor  ▼.  Qnnd  Trunk  Bailway  Company. 

?.  Tallfnage,  2  McL.  157>  holding  that  the  carrier  is  bound  to  carry 
his  passengers  safely,  as  &r  as  human  skill  can  accomplish  that 
object,  and  is  chargeable  for  the  least  negligence  or  want  of  skill  or 
prudance. 

In  our  own  state  it  is  said,  per  Eastman,  J.,  that  railroads  as  car- 
liers  of  passengers  are  liable  for  all  damages  that  may  arise  to  tnem 
firom  even  the  smallest  negligence  on  their  part,  or  that  of  their 
servants.  Cornwall  y.  The  Sullivan  R.  S.,  28  N.  H.  159.  A  similar 
statement  is  made  in  Clark  y.  Barrington^  41  id.  51. 

The  authorities  cited  fully  sustain  the  general  yiew  taken  by  the 
judge  in  his  instructions  to  the  jury,  and  the  question  is  whether 
in  the  illustrations  giyen  there  was  any  thing  calculated  to  mislead 
them.  The  objection  most  urged  is  the  statement  that  defendants 
must  use  such  a  degree  of  care  as  is  practicable,  short  of  incurring 
an  expense  which  would  render  it  altogether  impossible  to  continue 
the  business. 

This  is  substantially  the  language  of  Judge  Bedfield  in  2  Bailways 
(3d  ed.),  137,  and  is  apparently  based  upon  the  idea  that  the  rule 
calling  for  the  utmost  degree  of  care,  vigilance  and  precaution  must 
be  understood,  not  to  require  such  a  degree  of  vigilance  as  will  be 
wholly  inconsistent  with  the  mode  of  conveyance  adopted,  and  render 
n  imT>racticable.  This  is  the  doctrine  of  TuUer  v.  Talbot j  23  IlL  357. 
where  it  is  also  said  that  this  rule  does  not  require  the  utmost  degree 
of  care  which  the  human  mind  is  capable  of  inventing,  as  such  a 
nile  would  involve  the  expenditure  of  money,  and  the  employment 
of  hands  so  as  to  render  it  perfectly  safe,  and  would  prevent  all 
perpons  of  ordinary  prudence  firom  engaging  in  that  kind  of  busi- 
ness. But  the  rule  dms  require  that  the  highest  degree  of  practi- 
cable care  and  diligence  should  be  used  that  is  consistent  with  the 
mode  of  transportation  adopted. 

To  the  general  views  thus  expressed  we  perceive  no  objection. 
Indeed,  it  is  quite  manifest,  we  think,  that  in  fixing  upon  a  measure 
of  the  obligation  of  common  carriers  by  railway  to  the  traveling 
public,  it  is  proper  to  consider  how  far  it  is  reasonably  practicable 
for  them  to  go  in  view  of  the  expenditures  that  might  be  required; 
and,  looking  at  the  subject  as  a  whole,  we  think  it  could  never  haye 
been  intended  to  fix  upon  a  measure  of  care  that  would  render  it 
practically  impossible  to  continue  this  mode  of  transportation. 

At  the  same  time  the  standard  of  care  and  diligence  for  a  p.  rtio- 
alar  railroad  cannot  be  made  to  depend  upon  its  pecuniary  ccodi- 
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tion,  or  the  amount  of  its  earnings;  but  having  undertaken  to  carrj 
passengers  in  that  mode,  its  duty  is  to  provide  a  track,  rolling  stock 
iind  all  other  agencies  suited  to  the  nature  and  extent  of  the  busi- 
ness it  proposes  to  do ;  and  the  measure  of  its  care  and  diligence  is 
xj%  to  fluctuate  with  the  changes  in  its  revenues.  A  direction  to 
the  jury,  therefore,  that  should  make  the  degree  of  care  required 
turn  upon  the  pecuniary  means  of  this  particular  road  would  be 
erroneous. 

The  part  of  the  charge  particularly  objected  to  is  the  direction 
that  ''  defendants  must  use  such  degree  of  care  as  is  practicable, 
short  of  incurring  an  expense  which  would  render  it  altogether 
impossible  to  continue  the  business.*' 

This  might,  and  probably  would,  be  understood  to  require  of  the 
defendants  all  practicable  care  to  the  extent  of  their  means,  which 
would  make  the  ability  of  the  corporation  the  measure  of  the  care 
and  diligence  required,  and  that  obviously  is  not  the  true  test — ^and 
judging  from  other  parts  of  the  instructions  it  was  not  so  intended 
— still  the  terms  used  are  so  explicit  that  there  is  reason  to  fear  that 
the  jury  may  have  been  misled,  and  induced  to  require  as  a  standard 
a  higher  degree  of  care  and  diligence  than  the  law  actually  demand;^ 
It  would  be  quite  likely  to  be  so,  if  it  appeared  that  the  corporation 
was  receiving  a  large  income  from  this  business  beyond  the  expenses. 
If,  on  the  other  hand,  it  appeared  that  the  receipts  did  not  equal 
the  running  expenses,  the  jury  might  feel  at  liberty  to  exact  a  lower 
degree  of  care  and  diligence. 

In  respect  to  common  highways  it  has  been  decided  in  this  state 
hat  the  standard  by  which  their  sufficiency  is  to  be  tested  is  not  to 
be  expanded  or  contracted  by  the  wealth  or  poverty  of  the  town 
(  Winship  v.  Eniield,  42  N.  H.  197,  208) ;  and  we  think  the  same  rule 
is  applicable  to  the  proprietors  of  railroads.  They  are  bound  to 
keep  them  in  suitable  repair,  and  to  operate  them  with  suitable  care 
and  diligence,  considering  the  character  and  extent  of  the  use  to 
which  they  are  applied. 

As  before  remarked,  the  passage  under  consideration  is  in  iermi 
much  like  the  passage  in  2  Redfield  on  Railways,  187;  but  upon  a  close 
examination  of  his  statement  it  will  not  be  found  that  the  author 
intended  to  announce  the  doctrine  that  the  degree  of  diligence  was 
to  be  measured  by  the  revenues  of  the  particular  railroad,  but  that 
in  fixing  a  general  standard  of  care  and  diligence  there  should  not 
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be  80  muoh  required  as  to  render  this  mode  of  conveyance  imprac- 
ticable. 

The  objection  to  the  passage  in  questioa  now  before  us  is,  the 
danger  that  the  jury  may  have  understood  tha:  the  defendants  were 
bound  to  use  all  practicable  care  and  skill  to  the  extent  of  theii 
means ;  and  as  we  do  not  know  that  their  means  were  not  under- 
stood to  be  ample,  we  cannot  be  sure  that  the  jury  were  not  misled. 

The  jury  in  this  case  have  found  that  there  was  gross  negligence, 
and  it  might,  perhaps,  be  urged  that  this  finding  shows  that  no 
harm  was  done  by  the  instructions  in  question.  We  think,  how- 
ever, that,  in  determining  what  was  gross  negligence,  the  jury  would 
naturally  and  properly  be  influenced  by  the  degree  of  care  and  dili- 
gence which  they  supposed  the  law  required ;  and  if  that  standard 
was  earned  too  high  they  might  also  come  to  a  wrong  conclusion 
as  to  what  was  gross  negligence.  We,  therefore,  are  constrained  to 
hold  that  in  respect  to  the  particular  direction  under  consideration, 
the  charge  was  erroneous. 

It  is  urged,  also,  that  there  was  error  in  the  direction  that  defend- 
ants were  bound  to  the  utmost  care  and  prudence  of  a  very  cautious 
person ;  but  we  think  there  was  no  error  in  this.  It  is  not  only  is 
accoixiance  with  tho  doctrine  of  the  elementary  books,  but  is  sus* 
tained,  as  we  have  s^  jn,  by  the  general  current  of  adjudged  cases. 

It  is  true  that  the  terms  used  do  not  furnish  an  exact  measure 
of  the  care  required,  but  that  difficulty  is  inherent  in  the  nature  of 
the  subject.  It  has,  however,  this  advantage,  that  it  conforms  sub- 
stantially to  the  ordinary  definition  of  the  highest  degree  of  care 
required  of  bailees  of  goods,  and  has  therefore  the  sanction  of  long  use. 

In  respect  to  exemplary  damages,  we  consider  the  law  to  be  well 
settled  in  New  Hampshire  in  accordance  with  the  instructions  given 
to  the  jury,  namely,  that  if  they  found  that  the  accident  was  caused 
by  the  gross  negligence  of  the  defendants,  they  might,  if  they  chose, 
give  exemplary  damages. 

The  same  question  was  fully  considered  in  Hopkins  v.  Atlantic  df 
SL  L,  Railroad,  36  N.  H.  9,  and  the  conclusion  reached  that  exem- 
plary damages  might  be  awarded  in  a  case  like  this.  This  decision 
was  in  1857,  and,  after  a  careful  examination  of  the  authorities  on 
the  point,  we  are  fully  satisfied  with  it. 

In  Whipple  V.  WalpoU,  10  N.  H.  130,  the  same  question  was  con- 
sidered, and  the  court  held  that  if  there  was  gross  negligence  the 
jury  might  award  exemplary  damages. 
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In  Knight  y.  Foster^  39  N.  H.  576,  which  was  an  action  for  slan- 
der,  it  was  held  that  where  actual  malice  is  shown  the  jnry  may 
award  exemplary  damages,  what  the  defendant  ought  to  pay  and 
the  plaintiff  ought  to  receiye;  and,  in  Symonds  y.  Carter ^  32  N.  H« 
466,  it  was  held  that  in  an  action  for  slander,  increased  damages 
may  be  awarded  for  the  increased  malice  and  malignity  of  heart 
attending  the  uttering  of  the  words ;  and  this  is  a  recognition  of 
the  doctrine  that  the  jury  are  not  confined  to  the  idea  of  mere  com- 
pensation for  the  injury,  but  may  award  damages  by  way  of  punish- 
ment and  example. 

In  Perhins  y.  TowlSy  43  N.  H.  220,  it  was  held  that  in  trespass 
quare  clausum  fregity  exemplary  damages  may  be  recoyered  when 
there  are  such  circumstances  of  aggrayation,  of  insult,  and  of  malice, 
as  would  warrant  such  recoyery  in  other  cases. 

Upon  this  reyiew  of  the  adjudged  cases  in  our  own  state,  we 
might  be  amply  justified  in  saying  that  the  question  was  no  longer 
an  open  one  here ;  but  as  the  point  has  been  made  at  the  bar,  we 
haye  examined  the  decisions  elsewhere,  and  are  satisfied  that  there  is 
a  great  preponderance  of  authorities  in  fayor  of  the  doctrine  adopted 
in  this  state. 

This  doctrine  is  denied  by  an  eminent  jurist.  Professor  Oreenleaf, 
in  his  work  on  Eyidence,  yolume  2,  section  203,  iii  an  elaborate  note, 
ill  which  he  reyiews  the  authorities,  and  urge?  with  great  force  and 
ability  that,  ux)on  principle,  damages  should  be  a  just  compensation 
for  the  injury  actually  sustained,  and  neither  more  nor  less ;  and 
that  to  allow  a  jury  to  award  damages  by  way  of  example,  and  as  a 
punishment  for  a  wrong  committed,  beyond  a  just  compensation  for 
the  injury  done  to  the  plaintiff,  would  be  a  departure  from  the  true 
principles  upon  which  damages  are  awarded,  that  is  not  counte- 
nanced by  the  authorities  when  fairly  considered. 

The  position  is  that  for  the  legal  wrong  done  to  the  plaintiff  the 
defendant  is  bound  to  make  full  compensation ;  but  for  tlie  moral 
wrong,  whether  it  rises  to  the  character  of  an  offense  punishable  by 
law  or  not,  he  is  answerable  to  society  alone ;  that  it  is  especially 
unjust  to  allow  the  plaintiff  to  recoyer  damages  beyond  a  fair  com- 
pensation for  the  injury  by  way  of  punishment  for  an  offense  for 
which  the  defendant  is  liable  to  be  punished  by  a  public  prosecu* 
tion,  inasmuch  as  in  that  way  he  is  liable  to  be  punished  twice  fo^ 
ike  same  offense. 

The  yiews  of  Professor  Greenleaf  are  also  expressed  in  an  article  in 
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the  Law  Beporter  of  April,  1847.  There  is  also  an  able  article  on 
the  same  side  in  3  Am.  Jurist,  287,  by  Hon.  Thomas  Metcalf,  which 
seems  to  have  taken  the  lead  in  opposition  to  the  doctrine  in  qaes- 
tion.  On  the  other  hand  the  subject  is  very  fully  discussed  and  the 
authorities  reviewed  by  Mr.  Sedgwick  in  his  work  on  damages  (4tb 
ed.)  chapter  18,  page  454.  In  chapter  1,  page  38,  he  lays  it  down  that 
when  fraud,  malice,  gross  negligence  or  oppression  mingles  with  the 
controversy,  the  law,  instead  of  adhering  to  the  system  or  the  lan- 
guage of  compensation,  adopts  a  wholly  different  rule.  It  permits 
the  jury  to  give  what  are  called  punitory,  vindictiye  or  exemplary 
damages ;  in  other  words,  blends  together  the  interests  of  society  and 
of  the  aggrieved  individual,  and  gives  damages  not  only  to  recom- 
pense the  sufferer  but  to  punish  the  offender.  See  also  Mr.  Sedg- 
wick's article  on  the  same  subject  in  Law  Beporter  of  June,  1847, 
in  reply  to  Professor  Oreenleaf.  The  general  doctrine  of  Mr  Sedg- 
wick is  supported  by  a  great  weight  of  authority.  Chancellor  Eeki 
in  1  ConL  (9th  ed.)  627,  siqrs  that  it  appears  to  him  that  the  conclu- 
flions  in  Mr.  Sedgwick's  treatise  are  well  warranted  by  the  decisions, 
and  that  the  attempt  to  exclude  all  consideration  of  the  malice  and 
wickedness  and  wantonness  of  the  tort,  in  estimating  a  proper  com- 
pensation to  the  victim,  is  impracticable,  visionary  and  repugnant 
to  the  just  feelings  of  social  sympathy. 

Mr.  Parsons,  in  his  work  on  contracts,  volume  2,  page  449,  ex- 
presses an  opinion  that  the  couri»  of  this  country  generally  permit  a 
jury  in  certain  cases  to  give  damages  which  exceed  the  measure  of 
legal  compensation,  and  are  justified  by  the  principle  that  one  found 
guilty  of  so  great  an  offense  should  be  made  an  example  of,  in  order 
to  deter  others  from  the  like  wrong  doing. 

In  the  United  States  courts  the  doctrine  of  Mr.  Sedgwick  is 
recognized.  In  Day  v.  Wentworth,  13  How.  363,  Grier,  J.,  in 
delivering  the  opinion  of  the  court,  said :  '^  It  is  a  well-established 
principle  of  the  common  law  that  in  actions  of  trespass  and  all 
actions  on  the  case  for  torts,  a  jury  may  inflict  what  are  called 
exemplary,  punitive  or  vindictive  damages  upon  a  defendant,  having 
in  view  tne  enormity  of  his  offense  rather  than  the  measure  of  com- 
pensation to  the  plaintiff.  We  are  aware,"  he  says,  '^  that  the  pro- 
priety of  this  doctrine  has  been  questioned  by  some  writers;  but  if 
repeated  judicial  decisions  for  more  than  a  century  are  to  be  received 
as  the  best  exposition  of  what  the  law  is,  the  question  will  not 
admit  of  argument"    As  suggested  by  Perley,  C.  J.,  in  Hopkins 
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r.  The  Att,  <6  8L  L.  R»  li,,  the  allowance  of  exemplibry  damages  to 
the  Bait  of  a  private  individual  finds  countenance  in  that  legielative 
policy  which,  by  giving  pecuniary  penalties  to  private  prosecutors 
of  certain  offenses,  seeks  to  enlist  their  aid  in  enforcing  many  salu- 
tary penal  statutes. 

That  doctrine  which  allows  a  jury  to  award  exemplary  damages 
to  the  sufferer  by  wrongful  acts  which  the  public  is  strongly  inter- 
ested to  punish,  stands  upon  the  same  footing,  so  far^  at  least,  as  the 
damages  are  merely  punitory;  and  it  is  quite  obvious,  we  think, 
that  this  furnishes  the  most  eflBcient,  if  not  the  only,  means  of  cor- 
recting many  very  serious  social  abuses;  and  among  these,  that 
gross  negligence  which  puts  at  unnecessary  hazard  the  life  and 
limbs  of  large  numbers  of  passengers  must  take  a  high  rank.  It  is 
not,  therefore,  to  be  regretted  that  the  law  has  established  an  excep- 
tion to  the  ordinary  rule  in  respect  to  damages,  and  armed  the  suf- 
ferer in  such  cases  with  the  powers  to  administer  a  corrective  which 
cannot  or  will  not  otherwise  be  efficiently  applied  at  all. 

The  doctrine  is  not  the  result  of  direct  legislation,  as  is  the  case 
with  qui  tarn  actions,  but  we  think  it  has  become  too  firmly  estab* 
lished  to  be  shaken  without  legislative  action. 

It  has  been  contended  that,  however  it  may  be  in  cases  of  fraud, 
malice  and  oppression,  exemplary  damages  cannot  be  awarded  for 
gross  negligence  merely.  It  will  be  observed,  however,  that  it  is 
otherwise  settled  in  this  state  in  the  cases  of  Whipple  v.  WalpoUf 
and  Hopkins  v.  Atlantic  £  St.  L,  R,  7?.,  before  cited.  It  is  also  the 
doctrine  of  Sedgwick,  as  before  stated.  In  some  cases  it  has  been 
held  that  the  negligence  must  be  of  such  a  character  as  to  evince  a 
wanton  disregard  of  human  life  and  safety,  equivalent  to  malice,  as 
in  Piclcelt  v.  Crooky  20  Wis.  358 ;  WardroU  v.  Cal  Stage  Cb.,  7 
Cal.  118. 

It  has  been  held,  also,  that  when  the  public  wrong  is  punishable 
criminally,  exemplary  damages  ought  not  to  be  awarded,  upon  the 
ground  that  if  it  were  otherwise  the  wrong-doer  would  be  twice 
punished  for  the  same  otfense ;  and  this  is  the  doctrine  in  Massachu- 
setts. Austin  V.  WilsoUy  4  Cush.  273  ;  ^nd  in  Indiana,  Wassauren  v. 
Rickert,  18  Ind.  350 ;  Humphries  v.  Johnson,  20  id.  190.  On  the 
otlier  hand,  it  is  held  in  New  York  in  Cook  v.  EUi8y  6  Hill,  466, 
that  in  trespass  for  assault  and  batteiy  the  defendant  shall  not  be 
permitted  to  prove  in  mitigation  of  damages  that  he  has  already 
been  convicted  and  fined  for  the  same  offense,  and  has  paid  the  fine. 
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though  it  is  supposed  to  be  the  correct  piactice  to  continue  the 
criminal  proceeding  to  await  the  decision  of  the  civil  suit,  and  then 
impose  a  fine  in  view  of  it,  which  is  said  to  be  the  English  practice, 
to  which  authorities  are  cited.  So  in  IVy  v.  Bennett,  4  Duer, 
247,  which  was  a  suit  for  a  libel  in  the  Neto  York  Herald,  it  was 
held  that  plaintiff  might  recover  exemplaiy  damages,  although 
defendant  was  liable  to  indictment;  and  such  is  the  doctrine  of  Cole 
V.  Tucker,  6  Texas,  266.  In  Corwin  v.  Walton,  18  Mo.  71,  it  was 
held  that  exemplary  damages  might  be  recovered,  although  defend- 
ant had  been  convicted  and  fined  for  the  same  assault  and  battery, 
but  that  this  fact  might  be  considered  in  mitigation  of  damages, 
and  also  that  the  court  in  fixing  the  amount  of  the  fine  might  prop- 
erly consider  a  recovery  in  a  civil  suit  So  in  Ohio  it  is  held,  that 
exemplary  damages  may  be  awarded,  although  defendant  may  liave 
been  prosecuted  criminally.  Roberts  v.  Mason,  10  Ohio  (N.  S.),  277. 
See  also  Sedgwick  on  Damages  (4th  ed.),  535,  and  cases  where  the 
weight  of  authority  is  supposed  to  be  against  such  a  limitation.  It 
is  not  necessary,  however,  to  determine  this  question  as  it  does  not 
arise  on  this  case. 

It  is  contended  by  the  defendants  that  there  was  no  evidence 
i>dnding  to  prove  gross  negligence;  there  was  evidence,  however, 
tending  to  prove  that  the  accident  was  caused  by  the  breaking  of  a 
rail  about  two  feet  from  the  end  where  the  track  was  very  much 
carved,  and  about  fifteen  or  twenty  feet  from  Amonoosuck  river, 
and  that  two  passenger  cars  were  thrown  part  way  down  the  bank ; 
that  the  rail  which  broke  was  inside  the  curve ;  that  it  was  an  old 
rail  and  appeared  very  much  worn  and  battered  and  broomed  up 
from  one  to  two  feet  from  the  end;  that  it  was  a  TJ  rail,  the  old 
style,  and  that  the  T  rail  is  the  new  style ;  and  that  the  train  was 
going  not  over  twenty  miles  the  hour.  It  further  appeared  that 
the  broken  rail  was  not  preserved  or  produced  at  the  trial,  although 
the  defendants  offered  evidence  to  show  that  the  breakage  was 
caused  by  a  hidden  defect  in  the  rail,  which  they  were  not  in  fault 
for  not  detecting. 

We  are  of  opinion,  upon  the  whole,  that  there  was  evidence  to 
go  to  the  jury  upon  the  point  of  gross  negligence.  It  tended  to 
ehow  that  the  accident  was  caused  by  a  defective  rail,  and  that  this 
one,  at  a  place  somewhat  dangerous,  was  old  and  very  much  worn 
and  battered  and  broomed ;  and  whether  there  was  gross  careless- 
ness in  permitting  that  rail  to  remain  under  the  circumstances  was 
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peculiarly  for  the  jury  to  decide.     Upon  this  point,  therefoi-e, 

we  think  there  was  no  error ;  but  for  error  in  the  instructions  there 

must  be 

A  new  trial, 

NOTS.  The  English  sase  of  iiedTieod  ▼.  MidkmdBailway  Co^  1  Albany  Law.  Jouro.  318» 
decided  by  the  exchequer  chamber  sinoe  the  above  decision,  may  be  properly  referred 
to  In  connection  with  this  case.  After  a  most  elaborate  review  of  the  English  and 
American  authoritiest  the  court  established  the  doctrine,  so  far  at  least  as  relates  to 
England,  that  carriers  of  passengers  are  not  insurers  of  the  absolute  road-worthiness 
of  their  vehicles,  or,  In  other  wurds,  that  there  is  no  implied  contract  that  tliuir 
carriages  and  machinery  are  free  from  those  defects  which  neither  skill,  care,  nor 
foresight  can  detect.  In  that  case  the  plaintiff,  while  a  passenger  in  defendants'  car, 
was  injured  by  an  accident  caused  by  the  breaking  of  the  tire  of  one  of  the  wheels  ; 
It  was  proved  that  such  breaking  was  owing  to  an  air  bubble  in  the  tire,  which  was  nut 
attributable  to  any  carelessness  on  the  part  of  the  manufacturers,  nor  was  capable  of 
detection  afterward.  Udd^  that  the  defendants  were  not  liable.  The  case  of  Aklen  v. 
The  N,  T.  CenU  R,  i2.,  26  N.  T.  103,  in  which  a  contrary  decision  was  made  on  nearly 
the  same  facts,  was  severely  criticised  and  its  authority  very  much  shaken. 

In  the  recent  case  of  MHtr  v.  The  Pemi.  R.  R,  Co.,  64  Pa.  225,  It  is  held,  that  prima 
facUl  when  a  passenger,  being  carried  on  a  train,  is  injured  without  fault  of  hia 
own,  there  is  a  legal  presumption  of  negligence  casting  the  orms  upon  the  carrier  of 
disproving  It. 

On  the  question  of  exemplary  damages,  see  the  case  of  Goddond  v.  The  Grand  Trunk 
Radway  Co^  ante. 


Nashua  Lock  Gompakt  y.  The  Wobcesteb  aiitd  Nashua 

Eailboad  CoMPAirr. 

(48  N.  H.  839.) 

Common  carriers — LiabUUy  beyond  their  Hne — Auodaied  eompaniee. 

Where  there  is  a  continuous  line  of  different  carriers,  united  by  an  agreement 
under  which  they  carry  goods  through  the  connected  line  for  one  price, 
wliich  they  diride  among  themselves  in  proportions  fixed  in  their  agree- 
ment, if  one  of  the  carriers  receives  goods  to  be  transported  on  the  con- 
tinuous line,  marked  for  any  place  pn  it,  and  receives  pay  for  transportation 
through,  such  carrier  is  prima  facie  bound  to  carry  the  goods,  or  see  that 
they  are  carried,  to  the  place  of  destination,  and  is  liable  for  any  accidental 
loss  happening  on  any  part  of  the  connected  line. 

This  was  an  action  brous:lit  to  recover  the  value  of  t^n  cases 
of  locks,  marked  for  Wiesbushhabatt  &  Co.,  New  York,  and  delivereil 
to  defendants,  as  freight,  at  Nashua,  N.  H.,  to  be  transported  lo 
New  York,  freight  paid  for  the  entire  distance.  The  defendant 3 
were  a  corporation    owning   and   operating  a    nilroad    between 
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Nashua  and  Worcester,  which  formed  a  connection  at  the  latter  point 
with  the  Norwich  and  Worcester  railroad,  which  latter  connected 
nith  a  line  of  steamers  from  Norwich  to  New  York,  known  as  the 
**  Norwich  Transportation  Company."    These  several  companies  had 
an  arrangement  to  transport  freight  from  Nashua  to  New  Y^ork 
and  to  divide  the  piice  paid  for  transportation  according  to  certain 
proportions  fixed.    The  cases  were  properly  forwarded  by  defendants 
and  delivered  to  the  Norwich  and  Worcester  railroad,  and  were  by 
the  latter  delivered  to  the  transpoi-tation  company,  which  shipped 
them  on  board  one  of  their  steamers  for  New  York.    This  steamer 
collided  during  its  passage  with  a  sailing  vessel,  took  fire,  and  waa- 
destroyed  with  its  freight.  The  value  of  the  steamer  was  ascertained,, 
anda^o  rata  share  assigned  to  defendants,  who  declined  to  pay  it^ 

A.  W.  Sawyer,  for  plaintiffs. 

ff.  Y.  Sawyer,  for  defendants, 

Perley,  C.  J.  According  to  the  agreed  case,  or  the  three  corpo 
rations,  the  Worcester  and  Nashua  railroad,  the  Norwich  and 
Worcester  railroad,  and  the  Norwich  and  New  York  Transportatioa 
company,  were  engaged  as  common  carriers  in  the  business  of 
transporting  goods  between  Nashua  and  New  York  in  a  continuous 
line  under  an  agreement  by  which  they  divided  the  price  paid  for 
transportation  through  in  proportions  fixed  by  the  agreement.  The 
agreement  is  not  before  us ;  but  from  the  general  statement  of  it  in 
the  case  it  must  be  inferred  that  the  parties  to  it  were  mutually 
bound  to  transport  goods  on  their  connected  line  according  to  the 
direction  given  by  the  owner,  when  they  were  received  for  trans- 
portation in  the  usual  course  of  the  business  by  any  one  of  tlie 
parties.  In  this  case  it  would  have  been  a  violation  of  the  agree- 
ment  among  the  parties  to  the  continuous  line,  if  either  the  Nor- 
wich and  Worcester  railroad  or  the  transportation  company  had 
refused  to  receive  and  transport  the  goods  toward  their  destination 
in  tlic  usual  course  of  the  business,  as  they  were  marked  and  directed 
when  they  were  received  by  the  defendants. 

The  contract  between  the  plaintiflTs  and  defendants  must  be  im- 
plied from  the  facts  stated  in  the  agreed  case.  There  was  no  special 
agreement,  written  or  oral,  that  the  goods  should  be  carried  to  New 
York,  nor  that » he  responsibility  of  the  defendants  should  end  on 
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delivery  to  the  Korwich  aud  Worcester  railroad.  The  general  quea- 
tion  is,  whether  the  defendants  undertook  for  the  transportation  of 
the  goods  through  to  New  York,  or  only  agreed  to  can*y  iind 
deliver,  or  tender,  them  to  the  Norwich  and  Worcester  railroad. 

JIad  the  defendants  corporate  authority  to  contract  for  the  trans- 
portation of  the  goods  beyond  their  own  line  ?  We  have  no  hesita- 
tion in  holding  that  iniilroads  may  contract  to  carry  goods  and 
passengers  beyond  their  own  lines.  They  could  not  answer  the 
main  objects  of  their  incorporation  without  the  exercise  of  this 
power.  They  are  laid  out  and  established  with  reference  to  connec- 
tions in  business  with  other  extended  lines  of  transportation,  and 
the  power  to  contract  for  transportation  over  the  connected  lines  is 
implied  in  the  general  grant  of  corporate  authority.  On  this  point 
the  authorities  are  nearly  unanimous.  It  has  been  held  otherwise 
in  Connecticut  by  the  opinion  of  three  judges  against  two.  Hood 
V.  N.  Y,  £  N.  H,  Railroad,  22  Conn.  1 ;  Elmore  v.  The  Xaugatuck 
Railroad,  23  id.  457.;  The  Naugatnck  Railroad  v.  TJie  Button  Coni- 
pany,  24  id.  468.  But  in  a  later  case  {Co fi verse  v.  The  Noruich  £ 
JV.  F.  Transportation  Company,  33  id.  166),  the  courts  in  that  state 
have  shown  some  disposition  to  recede  from  the  doctrine  of  tnoir 
earlier  cases.  No  other  authorities  are  cited»  by  the  defendants  to 
this  point,  and  I  have  found  no  others  that  sustain  their  view  of 
this  question.  The  authorities  the  other  way  are  numerous  and 
decisive  {Muscharap  v.  The  Lancaster  <&  Preston  Railway,  8  M,  & 
W.  421 ;  Weed  v.  TJie  S.  &  S,  Railroad,  19  Wend.  524;  27ie  F,  &  M. 
Bank  v.  TJie  Ch,  Transportation  Company,  23  Vt.  186;  McCluer  v 
M.  (&  L.  Railroad,  13  Gray,  124;  Rogers  v,  R,  £  B.  Railroad,  27 
Vt.  110;  Wilcox  V.  Parmelee,  3  Sandf.  610;  Perkins  v.  The  P.S.  £ 
P,  Railroad,  47  Me.  573) ;  and  railroads  may  contract  for  transpor- 
tation beyond  the  limits  of  the  states  in  which  they  are  established 
{McCluer  v.  The  M,  £  L.  Railroad,  13  Gray  124 ;  Burtis  v.  B,  £  S. 
L,  Railroad,  24  N.  Y.  309) ;  and  when  a  railroad  makes  a  contract 
for  transportation  beyond  its  own  line  it  will  be  presumed  that  it 
had  authority  to  do  it.     McCluer  v.  M.  £  L.  Railroad,  qua  supra. 

In  the  agreed  case  it  is  said  the  goods  were  received  to  be  for- 
warded, etc.,  and  from  this  phrase  an  argument  is  drawn  that  th« 
agreement  of  the  defendant  was  to  forward  to  the  next  party  in 
tiie  line,  and  not  to  carry  through  to  New  York.  But  here  was  no 
express  agreement  in  any  particular  terms,  and  we  are  not  called 
on  to  interpi'et  the  language  used  in  any  contract.    The  nature  of 
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the  nndertaking  must  be  inferred  from  the  facts  stated  in  the  agreed 
case,  and  cannot  be  determined  by  the  phrase  used  in  stating  them. 
Even  in  a  written  contract,  where  the  tkH'in  forwarded  is  used,  if  the 
thing  to  be  done  belongs  to  the  business  of  a  carrier,  he  will  be  charged 
as  such.  In  Wilcox  v.  Parmelee,  3  Sandf.  610,  the  court  say:  "The 
criticism  of  the  defendant  on  the  word  forwarded  used  in  the  con- 
tract is  not  just.  It  applies  to  the  whole  distance,  as  well  to  those 
]K)rtion8  of  the  route  where  other  parties  were  owners  of  the  ves- 
sels, as  to  that  portion  where  he  employed  his  own  means  of  trans- 
portation. He  was  to  forward  the  goods  from  New  York  to  Fai  r- 
port,  not  to  Buffalo,  which  he  now  says  was  the  terminus  of  his 
own  immediate  route.  The  words  used  by  him  can  only  mean  that 
he  was  to  carry  or  transport  the  goods,  and  whether  in  his  own  ves- 
sels or  in  those  of  others  was  perfectly  immaterial  to  the  plaintiff." 
In  Schroeder  v.  The  Hudson  River  Railroad,  5  Duer,  55,  the  defend- 
ants gave  a  receipt  for  goods  "  to  be  forwarded  per  Hudson  river 
freight  train  to  Chicago ;"  and  under  this  receipt  it  was  held  that 
the  defendants  were  bound  to  carry  the  goods  to  Chicago.  So  in 
the  recent  case  of  Buchland  v.  The  Adams  Express  Company,  97 
Mass.  124,  the  defendants  were  charged  as  common  carriers,  though 
they  described  themselves  in  the  contract  under  which  they  received 
the  goods,  as  "  express  forwarders."  In  the  present  case  the  under 
taking  of  the  defendants  must  be  implied  from  the  facts  stated  in 
the  agreed  case,  and  the  particular  language  used  in  stating  them 
is  of  no  materiality. 

Since  the  introduction  of  steam  as  the  means  of  transportation 
by  land  and  water  the  general  question  raised  in  this  case  has  been 
much  considered  in  different  jurisdictions,  and  there  is  no  little 
confusion  and  contradiction  of  authority  respecting  the  rule  which 
shall  govern  the  rights  and  liabilities  of  the  parties,  where  goods  are 
put  in  the  course  of  transportation  to  distant  places  through  con- 
nected lines  associated  in  the  business  of  common  carriers.  Where 
such  lines  are  engaged  in  carrying  passengers  and  their  luggage  th( 
several  parties  to  the  continuous  line  incur,  it  would  seem,  the  sanu 
li  abilities  for  damage  and  loss  of  the  luggage  as  in  cases  where  the} 
atrry  goods  only.  Darling  v.  Tlie  Bostofi  &  Worcester  Railroad,  11 
Allen,  295  ;  Quimhy  v.  VanderbiU,  17  K  Y.  312 ;  Weed  v.  The  Rail- 
road, 19  Wend.  534;  Tlie  HI  Central  Railroad  v.  Copeland,  24  111 
832 ;  TIL  Central  Railroad  v.  Johnson,  34  id.  382. 

In  England  and  in  several  of  the  United  States  it  has  been  held. 
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that  when  a  railroad  or  other  commou  carrier  receives  goods  marked 
or  otherwise  directed  for  a  phice  beyond  the  carrier's  own  line,  this 
alone  is  prima  facie  evidence  of  a  contract  to  carry  the  goods  to 
their  final  destination,  thoi'igh  the  freight  money  for  transportation 
through  is  not  paid  to  the  earner  that  receives  the  goods,  and 
though  he  is  not  shown  to  have  any  connection  in  business  with 
otlier  parties  beyond  his  own  line,  MuscJiamp  v.  The  Lancaster  afid 
Preston  Railwayy  8  M.  &  W.  421 ;  Watson  v.  The  Ambergate,  Notting- 
ham and  Boston  Railway ,  3  L.  &  E.  497 ;  Collins  v.  TJie  Bristol  and 
Exeter  Railway ,  11  Exch.  790;  S.  C,  7  H.  L.  C.  194;  Coxon  v.  The 
Great  Western  Railway,  5  Hurl.  &  N.  274.  These  and  several  other 
cases  show  that  in  England,  after  the  fullest  discussion  in  all  the 
courts,  the  rule  is  firmly  established  that  a  carrier  who  i^eceives 
goods  marked  for  a  place  beyond  his  own  line  is  prima  facie  bound 
to  carry  them  as  directed  to  their  final  destination,  and  it  is  thero 
hold  that  the  contract  in  such  case  is  entire,  and  with  the  first  car- 
rier alone;  that  until  some  connection  in  the  business,  which  has 
the  general  nature,  if  not  the  technical  character,  of  a  partnership, 
appears  between  him  and  the  subsequent  carriers,  no  action  can  be 
maintained  against  them  by  the  owner,  though  the  goods  were  lost 
or  damaged  on  their  part  of  the  route. 

I  have  not  met  with  an  American  case  in  which  the  rule  has 
been  pressed  to  the  extent  of  holding  that  the  owner  cannot  (;ome 
on  any  carrier  by  whose  default  the  loss  or  damage  actually  hap- 
pened- There  are,  however,  numerous  authorities  in  the  United 
States  for  the  general  rule  of  Muschamp  v.  The  Railtoay,  that  the 
receipt  of  goods  marked  for  a  place  beyond  the  line  of  the  carrier 
who  receives  them  implies  a  contract  to  carry  them  to  their  final 
destination,  though  no  connection  in  business  is  shown  with  other 
carriers  beyond,  and  though  the  price  for  transportation  through  is 
not  paid  in  advance. 

In  Foy  V.  The  Troy  and  Boston  Railroad,  24  Barb.  382,  the  doc- 
trine of  the  cas3  is  stated  in  the  head  note  to  be,  that  "  where  a  mil- 
road  company  receives  for  transportiition  property  addressed  to  a 
person  at  a  point  beyond  the  terminus  of  the  road,  he  will  be  under- 
stood, in  the  absence  of  any  proof  to  the  contrary,  to  have  agreed 
to  deliver  the  property,  in  the  same  order  and  condition  in  which  it 
was  received,  to  the  consignee.''  The  court  say:  "It  was  no  part  of 
the  plaintiff's  business  to  inquire  how  many  different  corpcirationg 
m.'ule  up  the  entire  line  of  road  between  Troy  and  Burlington,  or, 
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having  ascertained  this,  to  detennine  at  his  peril  which  of  said 
companies  had  been  guilty  of  the  negligence  which  resulted  in  the 
injury  to  his  wagon."  In  Schroeder  v.  The  Hudson  River  Railroad^ 
5  Duer^  55,  the  agent  of  the  defendants  gave  the  following  receipt 
at  New  York :  "Eeceived  of  Schroeder  six  boxes — to  be  forwarded 
poi  Hudson  Biver  Bailroad  freight  train  to  Chicago^  Illinois ;"  I^ld 
it  was  held  that  the  defendants  under  this  receipt  were  bound  to 
transport  the  goods  to  Chicago.  No  connection  in  business  with 
other  carriers  was  relied  on.  In  Kyle  v.  The  Laurens  Railroad^ 
10  Kich.  (Law)  282,  the  rule  of  Muschamp  v.  The  Railway  was 
approved.  O'Niel,  J.,  says :  "  The  case  of  Muacliamp  v.  The  Lan- 
caster and  Preston  Junction  Railway  states,  I  think,  the  true  rule." 
The  rule  of  Muschamp  v.  The  Railway  was  approved  and  adopted 
in  the  Central  Rmlroad  v.  Copeland,  24  111.  332,  in  which  it  was 
held  that  **  a  railroad  corporation  selling  tickets  through  over  its 
ow^n  and  other  roads  is  liable  for  the  safety  of  passengers  and  their 
baggage  to  the  point  of  destination."  The  case  was  put  on  the 
same  ground  as  when  goods  are  received  marked  for  a  place  beyond 
the  line  of  the  carrier  that  receives  them.  The  court  say :  "  We  are 
inclined  to  yield  to  the  force  of  the  reasoning  of  the  English  courts 
on  principles  of  public  convenience,  if  no  other,  and  to  hold  when 
a  carrier  receives  goods  to  carry,  marked  for  a  particular  place,  he  is 
bound  to  carry  and  deliver  at  that  place.  By  acceptiag  the  goods 
80  marked  he  impliedly  agrees  so  to  do,  and  he  ought  to  be  answer- 
able for  that  loss."  In  the  later  case  of  The  Central  Railroad  v, 
Johnsouy  33  111.  382,  it  was  decided  in  the  same  state  that  "  when  a 
carrier  receives  goods  to  carry  marked  for  a  particular  place,  he  is 
bound  under  an  implied  agreement  from  the  mark  or  direction  to 
carry  to  and  deliver  at  that  place,  though  it  be  a  place  beyond  his 
own  line  of  carriage.**  In  TJie  Detroit  and  Milwaukee  Railroad  v. 
Tlie  F.  &  M,  Bank,  20  Wis.  122,  the  railroad  gave  a  receipt  for  the 
goods  directed  to  New  York,  but  the  receipt  provided  that  the  rail- 
road should  not  be  liable  beyond  their  own  road,  and  it  was  held 
that  by  an  express  agreement  a  carrier  might  limit  his  liability  to 
his  own  road  when  he  receives  goods  marked  for  a  place  beyond  it 
The  road  was  in  that  case  discharged,  upon  the  ground  of  an 
express  agreement  that  it  should  not  be  liable  beyond  its  own  line, 
from  which  the  inference  is  plain,  that,  in  the  absence  of  an  express 
Agreement  controlling  the  contract  otherwise  implied  from  the 
receipt  of  the  goods  marked  for  a  place  beyond  its  line,  the  road 
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will  be  liable  for  a  loss  happening  beyond.  In  Angle  v.  Tlie  Missis* 
fippi  and  MissouriRailroad^  9  Iowa,  487,  it  was  decided  that  "  when 
a  common  carrier  receives  goods  marked  for  a  pai*ticular  place 
beyond  the  terminus  of  his  route,  unaccompanied  by  any  direction 
«s  to  their  transportation  and  delivery  except  such  as  may  be  inferred 
from  the  marks,  he  ib  prima  facie  bound  to  carry  and  deliver  them 
according  to  the  marks." 

St.  John  V.  Van  Santvoord,  25  Wend.  660,  is  a  strong  authority 
for  the  rule  that,  when  goods  are  received  by  a  carrier  marked  for  a 
place  beyond  his  line,  he  is  bound  to  carry  them  to  their  final  des- 
tination, if  there  is  nothing  to  control  the  contract  implied  by  the 
receipt  of  the  goods  so  marked.  Nelsois',  C.  J.,  delivering  the 
opinion  of  the  court,  says:  "It  appears  to  me  such  a  contract  is 
fairly  to  be  inferred  from  the  receipt  of  the  captain  in  the  absence 
of  any  explanation.  The  box  was  directed  to  J.  Petrie,  Little  Falls, 
Heiifimer  county,  indicating  plainly  to  whom  the  plaintiffs  were 
desirous  of  sending  it,  and  was  delivered  on  board  for  the  express 
purpose  of  transhipment  to  him ;  and  without  any  qualification  or 
explanation  the  agent  received  the  article  and  gave  his  receipt,  in 
effect  saying  to  the  plaintiff,  I  will  take  and  deliver  it  at  the  place 
of  destination  according  to  the  direction.  So  the  plaintiffs  must 
have  understood  the  contract.  It  is  the  plain  interpretation  of  the 
transaction.  If  the  defendants  had  intended  to  limit  their  duty  as 
common  carriers  short  of  the  place  of  destination,  they  should  in 
some  way  have  indicated  to  the  plaintiff  this  intent."  The  judg- 
ment of  the  supreme  court  in  this  case  was  reversed  by  the  senate 
(6  Hill,  157),  upon  the  ground  that  the  court  should  have  received 
evidence  of  a  custom  controlling  the  general  effect  of  the  receipt 
of  the  goods  marked  for  the  place  of  destination,  though  the  cus- 
tom was  not  known  to  the  plaintiff;  leaving  the  doctrine  untouched 
that  the  receipt  of  the  goods  so  marked,  in  the  absence  of  evidence 
to  explain  and  control  the  transaction,  would  imply  an  agreement  to 
carry  to  the  place  for  which  they  were  marked. 

The  American  authorities  above  cited  sustain  the  doctrine  of 
Muschamp  v.  The  Railway^  that,  when  a  carrier  receives  goods 
marked  for  a  place  beyond  his  own  line,  he  is,  primal  facte  and  in 
Absence  of  other  evidence,  bound  by  an  implied  contract  to  carry 
the  goods  to  the  place  for  which  they  are  mai*ked,  though  he  has  no 
connecftion  in  business  beyond  his  own  line,  and  though  he  does  not 
receive  pay  for  transportation  through. 
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There  is  another  class  of  American  cases  which  hold  that  the 
mere  receipt  of  goods  marked  for  transportation  beyond  the  line  of 
the  party  that  receives  them  is  not  evidence  of  a  contract  to  carry 
beyond  his  own  line,  if  he  has  no  connection  in  business  with  car- 
riers beyond;  but  that,  if  several  carriers  associate  in  a  contini oua 
line,  carry  goods  for  one  price  through,  and  divide  the  freight  money 
among  them  in  an  agreed  ratio,  though  they  may  not  be  technically 
partners,  but  only  quasi  partners,  yet,  as  to  third  persons  who 
intrust  goods  to  them  for  transportation,  they  are  jointly  liable  for 
a  loss  that  happens  in  any  part  of  the  continuous  line,  though  the 
freight  money  is  not  paid  to  the  first  carrier  on  delivery  of  the 
goods  to  him. 

In  Cluimpion  v.  Boshoick,  11  Wend.  571;  S.  C,  18  id.  174,  seve- 
ral proprietors  of  different  sections  in  a  connected  line  of  stage 
coaches  divided  the  receipts  of  the  whole  route  in  proportion  to  the 
miles  run  by  each ;  and  it  was  held  that  they  were  jointly  liable  as 
partners  for  an  injury  to  a  third  person,  not  a  passenger,  caused  by 
the  negligence  of  one  of  them.  It  is  to  be  observed,  that  in  this 
case  the  receipts  of  the  way  as  well  as  the  through  travel  were 
brought  into  the  account ;  and  on  this  a  distinction  has  been  taken 
between  that  case  and  one  where  the  receipts  of  the  through  travel 
only  are  divided ;  and  for  that  reason  it  ha5  been  said  that,  in  a  case 
like  the  present,  there  is  no  partnership  and  no  joint  liability.  But 
as  to  parties  who  deal  with  the  through  line,  it  is  of  no  consequence 
how  the  other  business  is  managed,  or  whether  any  other  business  is 
done  by  the  associated  carriers.  At  most,  the  distinction  is  merely 
technical  and  has  no  substance.  Nor  am  I  acquainted  with  any  legal 
principle  to  prevent  one  engaged  in  a  general  business  from  having 
a  partner  in  one  distinct  part  of  it,  like  the  through  business  in  this 
case,  without  bringing  all  his  business  of  the  same  kind  into  the 
partnership  account.  I  take  it  to  be  no  uncommon  thing  for  a 
trader  to  have  a  partner  in  his  business  done  at  one  place,  who  has 
no  concern  in  his  business  of  the  same  bind  transacted  at  other 
places ;  that  attorneys  form  partnerships  limited  to  cert^iin  parts  of 
their  business,  and  merchants,  in  the  voyages,  or  in  a  single  voyage, 
of  one  ship. 

ffart  V.  The  Rensselaer  &  Saratoga  Railroad  is  to  the  point  that 
*^  where  three  separate  railroad  companies,  owning  distinct  portions 
of  a  continuous  railroad  route  between  two  termini,  run  their  cars 
over  the  whole  road,  employing  the  same  agents  to  sell  passengci 
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tickets,  and  receive  luggage  to  be  carried  over  the  entire  road,  an 
action  may  be  maintained  against  any  one  of  them  for  loss  of  lug- 
gage received  at  one  terminus  to  be  earned  over  the  whole  road." 
Smith,  J.,  delivering  the  opinion  of  the  court  in  McDonald  v.  The 
Western  Railroad,  34  N.  Y.  501,  502,  says:  **  We  may  judicially 
take  notice  of  the  fact  that  the  vast  business  of  inland  transporta- 
tion of  goods  is  carried  on  mainly  upon  routes  formed  by  successive 
lines  belonging  to  different  owners,  each  of  whom  carnes  the  goods 
over  his  own  line  and  delivers  them  to  tlie  next  Many  of  these 
routes  extend  over  thousands  of  miles.  Their  proprietors  unite  and 
receive  goods  for  transportation  upon  the  promise,  express  or  implied, 
that  they  shall  be  carried  safely  to  the  place  of  delivery.  The  owner 
has  lost  sight  of  his  goods  when  he  delivers  them  to  the  first  carrier, 
and  has  no  means  of  learning  their  whereabouts  till  he  or  the  con- 
signee is  informed  of  their  arrival  at  the  place  of  destination." 

In  Wibe7't  V.  The  Brie  Railroad,  12  N.  Y.  256,  it  was  said,  that, 
**  where  a  carrier  is  in  the  habit  of  receiving  and  forwarding  goods 
directed  to  any  particular  place,  an  agreement  on  his  part  to  take 
them  there  has  been  presumed;  but  where  these  operations  are 
entirely  disconnected,  there  is  no  partnership.  In  Bradford  v.  The 
Railroad  Company,  7  Rich.  (L.)  201,  it  was  held  that  "  an  advertise- 
ment of  a  through  line  and  the  course  of  the  business  is  evidence  to 
charge  all  the  roads  engaged  in  the  continuous  line  of  transporta- 
tion as  jointly  liable  for  carriage  through  the  whole  route."  Eed- 
FiELD,  C.  J.,  in  delivering  the  opinion  of  the  court  in  The  F.  M. 
Bank  v.  The  Transportation  Compa?iy,  23  Vt.  131,  speaking  of 
Weed  V.  The  S.  &  S.  Railroad,  19  Wend.  534,  says:  "  That  case  is 
readily  reconciled  wtth  the  general  rule  that  such  carrier  is  only 
bound  to  the  end  of  his  own  route,  by  the  consideration  that  in  this 
case  there  was  a  kind  of  partnership  connsction  between  the  first 
company  and  the  other  companies  constituting  the  entire  route,  and 
also  that  the  first  carrier  took  pay  and  gave  a  ticket  through,  which 
18  most  relied  on  by  the  court;  and  in, such  cases  where  the  first 
company  gives  a  ticket  and  takes  pay  through,  it  may  be  fairly  con- 
sidered equivalent  to  an  undertaking  to  carry  throughout  the  entire 
route."  In  a  note  to  this  case  by  Redfield,  C.  J.,  he  says :  "  In  that 
case  ( Weed  v.  The  Railroad)  the  court  seem  to  put  the  case  more 
upon  the  fact  of  taking  fare  and  giving  a  ticket  through,  which,  in 
practice,  is  seldom  or  never  done,  except  where  there  is  a  quasi 
partnership   tlirongh(»nt   the  route."    This  would  seem  to  be  a 
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Bt»*oiig  authority  that  where  there  is  a  connected  line  of  carriers,  and 
a  qurutty  though  it  may  not  be  technical  and  legal,  partnership,  they 
aie  liable  jointly  lor  carriage  through  the  wliole  connected  route. 

By  the  statute  of  New  York,  enacted  in  1847,  *•  whenever  two  07 
n?ore  railroads  are.  connected  together,  any  company  owning  eitbci 
of  said  roads  receiving  freight  to  be  transported  to  any  place  in  the 
line  of  either  of  said  roads,  shall  ba  liable  as  common  carriers  for 
the  delivery  of  such  freight  at  such  place."  This  statute  has 
received  a  liberal  construction,  and  been  held  to  make  a  railroad  in 
New  York  liable  for  a  loss  on  a  road  in  the  connected  line  beyond 
the  limits  of  the  state  (Burlis  v.  The  Buffalo  £  State  Line  RaiU 
road,  24  N.  Y.  209) ;  but  not  to  discharge  an  intermediate  car- 
rier for  loss  caused  by  his  own  fault.  Smith  v.  The  N.  Y.  Central 
Hailroady  43  Barb.  225. 

In  Tfte  Ciiun'nfiati  H.  £  D,  Railroad  v.  Sjjeaty  2  Duval,  4,  it  was 
decided  that  "  where  several  parties  are  associated  for  the  transpor- 
tation of  freight  from  Louisville  to  New  York,  executing  through 
bills  of  hiding  and  charging  through  freight,  they  will  be  charge- 
able as  common  carriers  between  those  points ;  and  in  such  cases 
public  justice  and  commercial  policy  require  a  stringent  construc- 
tion against  any  intermediate  irresponsibility  as  common  carriers.' 
Two  points  were  decided  in  this  case:  that  the  defendants  were 
liable  as  common  carriers  for  transportation  through  to  New  York; 
and  that,  on  the  facts  of  the  case,  they  held  the  goods  as  common 
carriers  and  not  as  warehousemen.  The  court  say:  "The  ficta 
conduce  to  prove  that  the  appellants,  associated  as  they  were  with 
steamboats  and  other  carriers  from  Louisville  to  Cincinnati  as  joint 
transporters  between  those  points,  and  jointly  charging  through 
freight  and  giving  through  receipts,  were,  in  the  popular  and  technical 
import,  common  carriers  to  the  whole  extent  between  those  termini ; 
and  in  such  cases,  where  associated  companies  are  engaged  in  a 
common  undertaking  for  transportation  on  a  long  line,  public 
justice  and  commercial  policy  require  a  stringent  construction 
against  any  intermediate  irresponsibility  as  common  carriers.'* 
This  reasoning  applies  with  full  force  to  the  present  ca?e. 

In  2  Redfield  on  Railways,  104,  the  learned  author  sums  up  the 
result  of  the  American  cases  on  this  particular  point  as  follows 
*'The  American  cases  upon  the  subject,  with  rare  exceptions,  recog- 
nize the  right  of  a  railroad  company  to  enter  into  special  rontractd 
tr>  carry  goods  beyond  the  line  of  their  road ;  and  where  different 
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roads  are  united  in  one  continuous  route^  such  an  undertakings  i^hen 
goods  are  received  and  booked  for  any  part  of  the  line,  is  almost  a 
matter  of  course."  In  the  present  case  the  defendants  were  united 
in  a  continuous  line  to  New  York;  the  goods  were  received  marked, 
which  must  be  equivalent  to  booked,  for  New  York;  and  the  case 
would  seem  to  fall  clearly  within  the  rule  laid  down  in  Redfield  as 
tlio  I'e^jult  of  the  American  authorities. 

There  is  still  another  class  of  cases,  in  which  it  is  held  that  the 
fact  of  a  carrier  s  receiving  pay  for  transportation  to  a  place  beyond 
his  own  line  implies  a  contract  to  carry  to  that  place.  In  the  case 
of  Hyde  v.  The  Trent  £  Mersey  Navigation  Company,  5  T.  R,  389, 
decided  in  1793,  the  marginal  note  is  as  follows:  "Common  car- 
riers from  A.  to  B.  charge  and  receive  for  cartage  to  the  consignee's 
house  at  B.  from  a  warehouse  there,  where  they  usually  unloaded,  but 
which  did  not  belong  to  them ;  they  must  answer  for  the  goods  if 
destroyed  in  the  warehouse  by  an  accidental  fire,  although  they 
allow  all  the  profits  of  the  cartage  to  another  person,  and  that  cir- 
cumstance were  known  to  the  consignee.'*  The  four  judges  delivered 
their  opinions  seriatim,  and  all  agre3d  that  the  charge  for  callage 
to  the  house  of  the  consignee  "  put  the  case  out  of  all  doubt,"  and 
bound  the  carriers  who  made  the  charge  to  carry  the  goods  to  their 
final  destination.  In  answer  to  the  argument  that  the  carriers  acrc-d 
as  agents  of  the  ow^ner  in  forwarding  the  goods  beyond  their  own  lino, 
Mr.  Justice  Buller  said:  "According  to  the  defendants'  own  argu- 
ment great  inconvenience  would  result  to  the  public  from  adojiting 
the  other  rule.  According  to  their  argument  there  must  be  two 
contracts,  where  goods  are  sent  by  coach  or  wagon.  But  I  think 
tlie  same  argument  tends  to  establisli  the  necessity  of  three ;  one 
with  the  carrier,  another  with  the  innkeeper,  and  a  third  witli  the 
porter.  But  in  fact  there  is  but  one  contract;  there  is  nothing  like 
any  contract  or  communication  between  any  other  person  than  the 
owner  of  the  goods  and  the  carrier.  But  I  rely  on  the  charge  whi'?'i 
the  defendants  compelled  the  plaintiff  to  pay  before  they  woul  i 
engage  to  deliver  the  goods.  The  different  proprietors  may  divide 
the  profits  among  themselves  in  any  way  they  choose,  but  they  cannot 
exonerate  themselves  from  their  liability  to  the  owner  of  the  goods." 
This  case,  coming  before  the  agitation  of  these  questions  on  the 
introduction  of  steam  as  a  motive  power,  and  decided  on  the  gen- 
eral principle  applicable  to  the  liability  of  carriers  at  common  law, 
:b  certainly  of  very  great  weight.     It  decides  that  when  a  carriei 
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receives  goods  to  be  transported  beyond  his  own  line,  and  takes  pay 
for  carrying  them  to  their  final  destination,  he  agrees  to  do  what  he 
has  been  paid  for  doing ;  and  it  repudiates  tlie  fanciful  theoiy  of  an 
agency  for  the  owner  to  forward  the  goods,  and  in  his  behalf  procun 
them  to  be  carried  bv  others. 

In  Weed  v.  77ie  Saratoga  £  Schenectady  Railroad,  19  Wend.  534 
the  plaintiff's  agent  took  passage  at  Saratoga  in  the  Saratoga  and 
Schenectady  railroad  for  Albany,  and  paid  his  fare  to  Albany. 
The  route  to  Albany  consisted  of  the  defendants'  and  the  Mohawk 
and  Hudson  River  railroad.  When,  the  agent  arrived  at  Albany  his 
ti*unk,  containing  money  of  the  plaintiff,  was  missing,  and  this 
action  was  brought  to  recover  for  the  loss.  One  ground  taken  for 
the  defendants  was,  that  there  was  no  evidence  the  trunk  was  lost 
on  their  road.  There  was  no  evidence  of  a  contract  to  caiTy  to 
Albany  except  such  as  was  implied  from  the  fact  that  the  two  roads 
made  a  continuous  line  to  Albany,  and  the  defendants  took  the 
trunk  for  carriage  to  Albany  and  received  the  pay  for  carrying 
tlirough.  It  was  held  that  the  payment  and  receipt  of  fare  througli 
bound  the  defendants  as  carriers  over  the  other  road  through  the 
whole  continuous  route. 

Wilcox  V.  Parmelee^  3  Sandf.  610,  is  an  authority  to  the  same 
point,  that  receiving  pay  for  transportation  to  a  place  beyond  tlie 
line  of  the  carrier  who  receives  it  implies  a  contract  to  carry  to 
that  place.  The  court  say :  "  Besides,  there  is  a  fixed  sum  which 
covers  the  whole  charge;  and  it  would  be. absurd  to  suppose  that 
the  defendant  was  to  receive  the  whole  sum  for  merely  forwarding, 
that  is,  placing,  the  goods  on  the  vessels  of  some  other  party  !o  be 
carried  to  their  place  of  destination.** 

Van  Santvoord  v.  St.  John,  6  Hill,  157,  cited  for  the  defendants, 
recognizes  the  doctrine  of  Weed  v.  The  Railroad,  In  his  opinion 
for  reversing  the  judgment  of  the  supreme  court  the  chancellor 
says:  "In  the  case  of  Weed  v.  The  Railroad,  the  two  lines  were 
connected  together  by  an  arrangement  between  themselves,  and  the 
agent  of  the  defendant  took  the  pay  in  advance  for  the  conveyance 
of  the  plaintiff  and  his  baggage  the  whole  distance.  Or,  if  no 
actual  connection  between  the  two  lines  was  proved,  it  at  least 
appeared  that  the  defendant  permitted  its  agent  to  hold  it  out  as  a 
Ciirrier  of  passengers  and  their  baggage  for  the  whole  distance,  by 
taking  pay  therefor"  It  thus  appears  tliat  in  Van  Santvoord  v 
V/.  John,  as  in  Hyde  v.  The  Navioation  Company,  taking  pay  fur 


254  NEW  HAMPSHIRE, 

Nashua  Lock  Co.  v.  The  Worcester  and  Nashua^Railroad  Co. 

carriage  to  a  place  beyond  the  line  of  the  party  that  takes  it  is 
regarded  aa  decisive  of  an  undeiiiiking  to  carry  to  that  pbice. 
Quimby  v.  Vanderbilt,  17  N.  Y.  315  is  to  the  same  point,  tliat 
receiving  pay  for  carriage  through  a  continuous  line  imports  a  con- 
tract to  carry  through ;  and  in  Burtis  v.  The  Buffalo  &  State  Line 
Railroad,  24  N.  Y.  2G9,  278,  Sutuerland,  J.,  says :  "  It  would  appear 
to  be  settled  by  both  the  American  and  English  case^  that  when 
from  usage  in  the  particulai*  business,  or  by  receiving  pay  to  the  place 
to  which  the  goods  are  addressed,  beyond  the  railway  company's 
road,  or  from  any  other  circumstance,  it  is  to  be  presumed  that  the 
undertaking  of  the  railway  was  to  deliver  at  such  place,  they  are 
responsible  for  the  delivery  of  the  goods  at  such  place,  and  are  liable 
ii  the  goods  are  lost  after  leaving  their  road." 

In  Choteaux  v.  Leachy  18  Penn.  St  224,  furs  were  shipped  at 
Cincinnati  for  New  York.  The  defendants  admitted  that  they 
were  carriers  on  the  canals  and  railroads  of  Pennsylvania,  but  denied 
that  they  were  on  the  river  Ohio.  The  furs  were  lost  in  a  steamboat 
on  that  river.  The  court  (Black,  C.  J.,)  say :  "  They,  the  defendants, 
received  the  full  freight  from  Cincinnati  to  New  York ;  and  this  is 
wholly  inconsistent  with  the  notion  that  they  wei*e  agents  for  the 
shipment  of  the  furs,  and  not  carriers  from  Cincinnati  to  Pittsburg, 
as  well  as  on  other  pai'ts  of  the  route."  To  the  same  point  is  The 
Baltimore  £  Philadelphia  Steamboat  Company  v.  Brown,  54  Penn. 
77y  which  cites  and  approves  The  Illinois  Central  Railroad  v.  Cope- 
larul,  24  111.  338;  The  Illinois  Central  Railroad  v.  Johnson,  34 
id.  382,  and  The  Railroad  v.  Schwartze^iiburg,  9  Wright,  208. 
So  in  Candee  v.  The  Pennsylvania  Railroad,  21  Wis.  682,  where  a 
railroad  sells  a  through  passenger  ticket  by  a  specified  route  to  some 
point  out  of  the  state  over  lines  belonging  to  other  companies,  it 
si'C  ins  the  understanding  of  the  firat  company  is  to  transport  the 
[)asspnger  and  his  baggage  to  such  place  of  destination.  Cary  v.  The 
Clerelnnd  tC*  Toledo  R.  R.,  29  Barb.  36,  is  to  the  same  eifoct,  and 
also  The  Illinois  Central  R,  R.  v.  Copeland,  24  111.  332,  in 
which  it  was  held,  that  a  niilroad  selling  tickets  through  over  its 
own  and  other  roads  is  liable  for  the  sjifety  of  passengers  and  their 
ba^rgage  to  the  point  of  destination.  Wlieeler  v.  The  Railroad,  31 
C:il.  52,  citi-s  and  apparently  approves  the  doctrine  as  laid  down  ou 
this  point  in  2  Redfield  on  Railways,  109.  In  Carter  v.  Feck,  4 
Sn  nd  (Teun.),  203,  the  defendants  received  fare  and  gave  a  ticket 
t*^^  a  point  beyond  their  own  line;  it  was  held  that  they  were  liable 
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for  a  detention  beyond  their  own  line.  Harbis,  J.,  delivering  the 
opinion  of  the  court,  says:  "When  the  defendants  received  the 
plaintiff's  money  and  gave  him  a  tlirough  ticket,  they  thereby 
became  bound  for  his  transportation  over  the  entire  line.  Thf 
arrangement  between  the  defendants  and  the  proprietors  of  other 
portions  of  the  line  was  a  matter  with  which  the  plaintiff  had 
nothing  to  do.  He  was  no  party  to  that  arrangement,  nor  was  lie 
bound  to  look  to  any  person  for  the  performance  of  the;  defendant's 
undertaking  to  any  person  but  themselves." 

Redfield  (in  Red.  of  Railways,  109)  sums  up  the  result  of  the 
authorities  on  this  point  as  follows :  ^^  It  has  generally  been  con- 
sidered, both  in  this  country  and  in  the  English  courts,  that  receiv- 
ing goods  destined  beyond  the  terminus  of  the  particular  company, 
and  giving  a  check  or  ticket  through,  does  import  an  undertaking 
to  carry  through,  and  that  this  contract  is  binding  on  the  company." 

Then,  again,  there  are  American  cases  which  maintain  the  doc- 
trine that,  though  carriers  are  associated  in  a  continuous  line,  and 
one  of  them,  on  receiving  goods  marked  for  transportation  through, 
takes  pay  for  transportation  through,  which  by  agreement  of  tho 
parties  to  the  continuous  line  is  divided  among  them  in  a  fixed  pro- 
portion, yet,  in  the  absence  of  a  positive  agreement,  each  carrier  ig 
liable  for  loss  on  his  own  line,  and  not  for  a  loss  on  any  other  part 
of  the  connected  line. 

This  appears  to  be  the  settled  rule  in  Connecticut  In  Hood  v 
The  Hew  York  £  New  Haven  Railroad,  22  Conn.  1,  the  defendants' 
road  was  connected  with  a  line  of  stage  coaches  which  runs  from 
their  terminus  to  Coleville ;  and  they  advertised  that  passengers  by 
their  line  went  by  stage  from  Farmington  to  Coleville.  The  plaintiff 
bought  a  ticket  of  the  defendants  at  New  Haven  for  Coleville. 
The  conductor  on  the  said  road  took  up  the  plaintiff's  ticket  and 
gave  him  one  for  the  stage.  The  plaintiff  was  injured  on  the  stage 
route.  The  whole  fare  through  was  paid  to  the  defendants,  and 
they  accounted  on  settlement  with  the  proprietors  of  the  stage  liue ; 
and  this  was  according  to  the  custom  of  the  business.  There  was 
no  other  contract  between  the  stage  company  and  the  railroad.  It 
was  held  that  there  was  no  contract  by  the  defendants  to  carrv  tho 
plaintiff  on  the  stage  route.  The  decision  would  seem  to  have  been 
put  mainly  on  the  ground  that  the  defendants  had  no  cor]>ora(3 
anthoritv  to  contract  for  carriage  bevond  their  own  liiK*.  In  tJhnore 
V.  XaxKjatuck  Railroad,  23  Conn.  457,  it  was  decided  that  neither 
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the  receiving  of  goods  directed  to  a  point  beyond  the  line  of  tlie 
road,  nor  an  advertisement  of  the  general  facilities  of  transportation 
through  the  route  is  evidence  of  a  special  contract  to  carry  goods  to 
the  place  to  which  they  were  directed.  The  Naugatuck  Railroad  v 
The  Button  Company y  24  Conn.  468,  is  of  the  same  effect ;  and  in 
the  latter  case  of  Co7iverse  v.  The  Norwich  <&  Worcester  Transpor- 
tation Company,  33  id.  166,  the  court  consider  the  question  as 
setUod  in  Connecticut 

In  Maine  a  single  case  is  cited  by  the  defendants  —  Perkins  v.  The 
P.  S.  £  P.  Railroady  47  Me.  673,  and  I  have  found  no  other  in  that 
state  bearing  on  the  present  question  —  the  head  note  of  which  is  as 
follows :  "  A  railroad  company  may  be  bound  by  special  contract 
(but  not  otherwise)  to  transport  persons  or  property  beyond  the  line 
of  their  own  road.'^  It  is  to  be  observed  that  in  this  case  of  Perkins 
V.  The  Railroad,  the  plaintiff  had  judgment  on  the  ground  of  a 
8i)ecial  contract,  from  which  the  negative  inference  is  drawn  that 
the  plaintiff  could  not  recover  otherwise  than  by  a  special  contract. 
This  cannot  be  regarded  as  quite  equivalent  to  a  direct  decision  on 
the  point,  for  if  the  point  was  raised  in  the  case  it  certainly  did  not 
require  the  court  to  determine  whether  a  special  contract  was  neces- 
sary to  charge  the  defendants;  and,  besides,  there  is  reason  to  think 
that  the  term  "  express  contract "  could  hardly  have  been  used  in 
its  strict  sense  to  signify  a  contract  in  the  form  of  a  direct  promise 
or  undertaking  in  language,  oral  or  written,  proper  to  show  a  posi- 
tive agreement,  since  the  judge  who  deliven.d  the  opinion  of  the 
court  speaks  of  a  case  where  the  carriers  would  be  liable,  on  the 
ground  that  they  "  held  themselves  out  as  common  carriers  to  that 
place ;"  in  which  case,  as  I  understand  it,  the  contract  would  not  be 
express,  in  the  strict  or  usual  sense  of  the  term,  but  implied  from 
the  conduct  of  the  party.  And  the  same  learned  judge  also  says : 
"  It  is  of  great  public  convenience,  if  not  absolute  necessity,  that 
several  companies  should  combine  their  operations,  and  thus  trans- 
port passengers  and  merchandise,  by  a  mutual  arrangement,  over  all 
their  lines,  upon  one  contract,  for  one  price.  In  such  cases  each  is 
held  liable  for  the  whole  distance."  Instances  are  to  be  met  with  in 
other  books  of  a  similar  latitude  in  the  use  of  the  term  special  con- 
tract, as  in  2  Redfield  on  Railways,  104,  where  the  term  special  contract 
is  used,  but  the  example  given  is  of  a  contract  implied  from  certain 
facts.     For  these  reasons  we  are  not  inclined  to  regard  Perkins  v. 
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The  Railroad  as  a  direct  and  final  decision  by  the  conrts  in  Maine 
of  the  question  raised  in  the  present  case. 

In  Nutting  v.  The  Connecticut  River  Railroad^  1  Gray,  502,  the 
supreme  court  of  Massachusetts  decided  that  '*  a  railroad  corpora- 
tion receiving  goods  for  transportation  to  a  place  beyond  the  line 
of  their  road,  ou  another  railroad  which  connects  with  theirs,  but 
with  the  proprietors  of  which  they  have  no  connection  in  business, 
and  taking  pay  for  transportation  over  their  own  road  only,  are  not 
liable,  in  the  absence  of  any  special  contract,  for  loss  of  the  goods 
after  their  delivery  to  the  proprietors  of  the  other  road.'*  This 
could  hardly  be  regarded  as  an  authority  for  the  defendants  in  the* 
present  case ;  and  I  find  nothing  in  the  opinion  of  the  court  which 
carries  the  doctrine  of  the  case  beyond  the  statement  of  the  head 
note.  But  in  later  cases  the  rule  has  been  established  in  Massachu- 
setts that  a  carrier  is  not  bound  for  the  transportation  of  goods 
beyond  his  own  line,  in  the  absence  of  a  positive  agreement  to  that 
effect.  In  Darling  v.  The  Boston  and  Worcester  Railroad,  11  Allen, 
295,  it  was  decided  that  if  an  arrangement  is  made  between  several 
connecting  railroad  companies,  by  which  goods  to  be  carried  over 
the  whole  route  shall  be  delivered  by  each  to  the  next  succeeding 
company,  and  each  company  receiving  them  shall  pay  to  its  predo- 
oessor  the  amount  already  due  for  carriage,  and  the  last  one  collect 
the  whole  from  the  consignee,  a  reception  of  such  goods  by  the  last 
company,  and  payment  by  it  of  the  charges  of  its  predecessors,  will 
not  render  it  liable  for  an  injury  done  to  the  goods  before  it  received 
them."  From  this  case  the  general  rule  has  been  deduced  in  Mas- 
sachusetts, that  a  carrier  is  not  liable  for  loss  beyond  his  own  line 
without  a  positive  agreement  to  be  so  liable,  though  some  of  the  dis- 
cussion in  Darling  v.  The  Railroad  seems  hardly  consistent  with 
Biich  a  rule,  for  the  learned  judge  who  deUvered  the  opinion  says : 
*'  The  usage  as  to  the  manner  of  doing  the  business  enters  into  the 
contract  as  part  of  it,  in  the  absence  of  an  express  contract.  But 
the  convenience  of  commerce  makes  it  highly  useful  to  send  goods 
to  distant  places  which  can  be  reached  only  by  independent  lines  of 
transportation.  It  is  important  that  this  business  should  be  accom- 
modated, and  this  may  be  done  by  express  agreement  or  establisJied 
usage.  It  is  frequently  done  in  this  country  by  arrangements  made 
by  the  proprietors  of  connecting  lines  with  each  other;  and  this  is 
much  Ijetter  than  to  leave  any  important  matter  of  this  kind  to  be 
settled  by  usage.    When  such  arrangements  are  made  the  liability 
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of  each  line  is  t(5  be  determined  by  a  fair  construction  of  their 
terms."  That  is  to  say,  usage  enters  into  the  contract  on  which  the 
goods  are  carried  for  the  owner ;  but  when  the  busi^iess  is  done  ou 
the  connected  line,  by  an  agreement  among  the  parties  to  it,  tlie 
liability  of  the  different  parties  to  the  owner  for  the  transporta- 
tion of  his  goods  is  to  be  determined  by  a  fair  construction  of 
the  terms  of  the  agreement  among  the  parties  to  the  connectirg 
line,  and  the  contract  on  which  the  goods  are  carried  is  interred 
from  ubage,  or  from  the  arrangements  among  the  parties  to  the 
connected  line,  and  in  such  case  does  not  dei)eud  on  any  positive 
agreement  between  the  owner  of  the  goods  and  any  one  of  the  carriers. 

We  have  been  furnished  with  a  manuscript  copy  of  the  opinion  in 
Goss  V.  The  New  York,  Providence  and  Boaton  Railroad,  decided  in 
Suffolk,  March,  1868,  since  reported  (99  Mass.  220),  in  which,  on 
facts  that  we  cannot  distinguish  froiji  the  present,  the  court  held 
that  the  point  was  settled  by  the  prior  decisions  in  Massachusetts, 
especially  by  the  case  of  Darling  v.  The  Railroad,  and  declined  to 
discuss  the  general  question  further.  And  in  the  case  of  Burroughs 
7.  The  Nortvich  and  Worcester  Railroad,  decided  in  September, 
18()8,  we  have  also  been  furnished  with  the  opinion  of  the  court, 
holding  the  law  to  be  well  settled  in  Massachusetts,  that  a  corpoia- 
tion  established  for  the  transportation  of  goods  over  a  line  between 
certain  points,  and  receiving  goods  directed  to  a  more  distant  point, 
is  not  responsible  beyond  the  end  of  its  own  line,  unless  it  makes  a 
positive  agreement  extending  its  liability.  And  this  rule,  if  a  news- 
paper report  can  be  trusted,  was  applied  in  Pendergast  v.  Tlie  Adams 
Express  Company,  by  the  same  court  to  the  case  of  an  express  com- 
pany that  gives  a  receipt  for  money  directed  to  a  place  beyond  the 
line  of  the  company  that  gives  the  receipt. 

It  has  been  said  that  the  English  rule  on  this  subject  has  not  been 
generally  adopted  in  this  country.  A  review,  however,  of  the 
American  cases  shows  but  too  plainly  that  if  our  courts  have  dif- 
fered from  the  English,  they  are  far  from  agreeing  among  them- 
selves in  any  principle  or  doctrine  that  can  be  called  the  American 
rule.  There  is  not  only  much  confusion,  but  no  little  conflict,  in 
the  American  authorities.  A  large  proportion  of  them  are  not 
directly  in  point  for  the  present  case,  which  must  be  decided  on  the 
fects  found  by  agreement  of  the  parties. 

The  following  are  the  facts  and  circumstances  from  which  the 
contract  between  these  parties  must  be  inferred : 
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The  three  corporations  were  engaged  as  common  carriers  in  the 
transportation  of  goods  in  a  connected  line  between  Nashua  and 
New  York,  finder  an  agreement  among  the  parties  to  the  connected 
Una  9 

In  the  present  instance,  and  generally  under  the  agreement,  ont 
price  was  paid  for  transportation  through ; 

The  freight  money  was  divided  among  the  parties  to  the  connected 
line  in  proportions  fixed  by  their  agreement; 

The  goods  were  received  by  the  defendants  for  transportation  on 
the  connected  line  marked  for  New  York ; 

The  legal  inference  from  the  general  statement  of  the  agreement 
is,  that  the  parties  to  the  continuous  line  were  bound  by  their 
mutual  contract  to  take  from  each  other  and  carry  through  goods, 
so  marked,  that  might  be  received  by  any  one  of  them ; 

The  price  for  transportation  to  New  York  was  paid  to  the  defend- 
ants, when  they  received  the  goods. 

The  American  authorities  are  comparatively  few,  which  hold  that 
when  all  these  circumstances  concur,  the  carrier  who  receives  the 
goods  is  not  bound,  by  an  implied  agreement,  to  carry  them,  or  see 
that  they  are  carried,  over  the  connected  line  to  their  final  destina- 
tion. I  do  not  find  that  the  decisions  in  any  of  the  states  sustain 
this  defense,  except  in  Connecticut,  Maine  and  Massachusetts. 

With  regard  to  the  cases  in  Connecticut,  it  cannot  imply  ai  y 
want  of  the  respect  due  to  the  courts  of  that  state,  if  I  say  that  for 
two  reasons  their  cases  on  this  point  are  not  entitled  to  all  the 
deference  that  is  paid  to  their  decisions  on  other  subjects.  In  the 
first  place,  it  is  held  there  that  railroad  corporations  have  no  corpo- 
rate authority  to  contract  for  the  transportation  of  goods  or  pas- 
sengers beyond  their  own  lines ;  a  doctrine  rejected  everywhere  else. 
If  it  were  admitted  that  railroads  had  the  power  to  make  such  con- 
tracts, it  does  not  appear  that  the  courts  in  Connecticut  would  have 
decided  that  the  plaintiff  in  a  case  like  this  would  not  be  entitled  to 
recover.  Indeed  it  would  seem,  from  the  opinion  of  the  court,  as 
delivered  by  Ellsworth,  J.,  in  Elmore  v.  The  Naugatuck  Railroad, 
23  Conn.  457,  that  in  Connecticut  these  defendants  would  l)e  held 
liable  if  their  power  to  contract  were  conceded.  He  says  "  no  money 
was  paid,  or  agreed  to  be  paid,  for  conveying  the  leather  to  any 
tpccific  place.  There  was  no  evidence  or  claim  that  there  was  my 
connection  between  the  defendants  and  the  steamer,  except  that  in 
the  customary  way  of  forwarding  freight  they  delivered  the  goods  to 


2()0  NEW  HAMPSHIRE, 


Nashua  Lock  Co.  y.  The  Worcester  and  Nashua  Railroad  Go. 


each  other,  from  time  to  time,  as  they  were  marked  for  transporta- 
tion, no  matter  to  what  place,  whether  to  New  York,  California, 
Euroi)e  or  Asia.  It  is  obvious  that  where  the  different  carriers 
throughout  the  route  are  connected  in  business  by  some  joint  under- 
taking or  partnership,  there  can  be  no  difficulty  in  case  of  a  loss 
which  happens  on  any  part  of  the  line ;  but  the  question  arises, 
•where  this  is  not  the  case,  what  is  the  law  then  ? "  From  this 
it  seems  to  me  that  we  are  warranted  in  supposing,  if  the  defend- 
ants had  power  to  contract  and  the  facts  had  been  such  as  are  found 
in  the  present  case,  the  court  in  Connecticut  would  have  no  diffi- 
culty in  charging  the  defendants  for  a  loss  happening  in  any  part 
of  the  line.  Then,  again,  these  decisions  in  Connecticut  were  by 
three  judges  against  two ;  Waite,  then  chief  justice,  and  Hinman, 
who  has  since  filled  that  place.  The  reasons  for  holding  the  defend- 
ants liable  in  Elnwre  v.  The  Railroad  are  very  ably  and  forcibly 
stated  by  Waite,  C.  J.,  in  his  dissenting  opinion.  Such  dissent,  it 
is  evident,  leaves  the  authority  of  the  cases  so  much  reduced  that 
they  cannot  be  entitled  to  great  weight  out  of  the  jurisdiction  in 
whicli  they  were  decided. 

The  single  case  of  Perkins  v.  The  P.  S.  and  P.  Railroad^  for  rea- 
sons before  suggested,  we  cannot  consider  as  a  final  settlement  of 
the  question  in  Maine. 

But  in  Massachusetts  the  court,  in  a  series  of  decisions,  have  estab- 
lished  the  rule  that  a  carrier,  though  associated  with  others  in  a  con- 
nected line  of  transportation,  is  not  liable  for  a  loss  happening 
beyond  his  own  line  without  a  positive  agreement  to  that  effect ;  and 
this  rule  is  applied  to  the  baggage  of  passengers,  and  the  undertak- 
ing of  express  companies  that  receive  goods  for  transportation  beyond 
their  own  lines.  The  fact  that,  notwithstanding  the  earlier  decisions, 
suits  have  continued  to  be  brought  in  that  commonwealth  against 
parties  that  have  received  goods  to  be  transported  on  continuous 
lines  for  losses  happening  beyond  their  own  lines,  might  seem  to 
suggest  a  suspicion  that  the  profession  and  the  public  had  not 
readily  acquiesced  in  the  rule  as  there  laid  down ;  but  the  court 
have  adhered  firmly  to  the  rule,  and  in  some  of  the  later  cases  have 
apparently  declined  to  enter  on  the  discussion  of  the  question,  treat- 
mg  it  as  finally  settled ;  and  we  must,  therefore,  consider  the  higli 
authority  of  that  court  as  against  the  right  of  the  plaintiffs  to 
recover  in  this  action.  So  far,  however,  as  that  court  may  be  under- 
stood to  have  established  the  rule,  that  to  bind  a  :ailroad  for  trana* 
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portation  beyond  its  own  line  there  must  be  an  express  and  positive 
agreement  between  the  railroad  and  the  owner  of  the  goods,  and 
that  sach  an  undertaking  is  not  to  be  implied  from  facts  such  as  are^ 
found  in  this  case,  the  current  of  American  authority,  to  say  nothing 
of  the  English,  appears  to  be  strong  the  other  way.  Excepting  the 
cases  in  Connecticut  and  Maine,  which,  when  examined,  do  not,  I 
think,  give  the  Massachusetts  doctrine  any  very  strong  support,  the 
authorities  in  other  states,  though  they  differ  much  in  other  particu- 
lars, generally  agree  in  this,  that  where,  as  in  the  present  case,  there 
is  a  continuous  line  of  different  carriers  united  by  an  agreement 
under  which  they  carry  goods  through  the  connected  line  for  ona 
price,  which  they  divide  among  themselves  in  proportions  fixed  in^ 
their  agreement,  if  one  of  the  parties  receiving  goods  to  be  trans* 
ported  on  the  continuous  line,  marked  for  any  place  in  it,  and  oi^ 
receiving  the  goods  takes  pay  for  transporting  them  to  that  place, 
the  party  so  receiving  the  goods  and  the  pay  for  transportation,  is 
prima  facie  bound  by  an  implied  agreement  to  carry  the  goods,  or 
see  that  they  are  carried,  to  the  place  for  which  they  are  marked, 
and  is  liable  for  a  loss  happening  on  any  part  of  the  connected  line. 

If  the  case  were  to  be  considered  on  authority  only,  we  should 
feel  bound  to  decide  for  the  plaintiffs,  inasmuch  as  we  find  the 
weight  of  authority  to  preponderate  heavily  in  their  favor;  and 
taking  general  principles  and  reasons  of  convenience  and  public 
policy  for  our  guide,  we  are  led  to  the  same  conclusion. 

In  the  view  which  the  plaintiffs  ask  us  to  take  of  this  case,  when 
the  goods  were  received  by  the  defendants,  marked  for  transporta- 
tion to  New  York,  and  the  price  paid  to  the  defendants  for  trans- 
portation through  on  the  continuous  line,  the  plaintiffs  made  one 
contract  with  the  defendants,  by  which  the  defendants  agreed,  either 
as  joint  carriers  with  the  other  associated  parties,  or  as  undertaking 
for  them  to  carry  the  goods  through  for  the  price  paid,  as  goods 
were  carried  in  the  usual  course  of  the  business  on  that  line.  In 
that  view  the  plaintiffs  would  have  nothing  further  to  do  in  the 
matter.  Every  thing  else  was  provided  for  by  the  agreement  among 
the  associated  carriers ;  for  by  their  agreement  the  defendants  were 
bound  to  transport,  and  the  successive  carriers  would  be  bound  to 
take  and  carry,  the  goods  from  each  other  to  their  final  destination. 
The  price  through  was  paid,  and  belonged  to  the  different  carriers 
in  proportions  fixed  by  their  agreement,  and  this  theory  would 
Agree  exactly  with  the  facts;  for  the  plaintiffs  in  fact  made  but  one 
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agreement  with  one  party  to  have  the  goods  carried  for  one  price  to 
Kew  York.  Xo  further  stipulation  or  direction  on  the  part  of  the 
plaintiffs  was  necessary,  and  none  was  ever  in  fact  given  by  owners 
of  goods  wlio  put  them  in  the  course  of  transportation,  ba  theae 
were  put,  in  the  continuous  line. 

According  to  the  defendants'  theory  of  the  case,  when  the  plain> 
tiffs  delivered  the  goods  marked  for  New  York,  and  the  defendants 
received  them  and  took  pay  for  transportation  through,  no  contract 
was  made  with  any  party  to  carry  the  goods  through;  but  the 
contract  then  made  by  the  defendants  was  to  carry  the  goods  to  the 
next  carriers  on  the  connected  line  with  the  surplus  money,  and,  as 
agents  of  the  plaintiffs,  make  a  contract  if  they  could  with  the  next 
carriers  to  take  the  goods  and  the  money,  and  carry  them  on  in 
the  same  way  through  successive  agencies  for  the  plaintiff  to  their 
final  destination.  If  these  agents  should  consent  to  act  for  the 
plaintiffs,  and  be  able  to  negotiate  bargains  with  the  other  carriers 
for  transportation  through,  the  goods  would  go  to  New  York  as 
was  intended ;  but  they  would  go  under  three  separate  contracts, 
made  at  different  times  through  this  imaginary  agency,  with  three 
different  and  independent  parties. 

The  first  objection  to  the  defendants'  theoiy  of  this  transaction 
is,  that  it  is  contrary  to  the  fact.  The  owner  of  goods  in-  a  case  like 
this  does  not  in  fact  appoint  or  employ  the  successive  carriers  in  the 
continuous  line  as  his  agents  to  hold  his  money  for  him,  and  as  his 
agents  carry  it  forward  and  contract  in  his  behalf  with  the  other 
roads  for  further  transportation.  He  makes  but  one  contract  for 
one  price ;  he  pays  the  price,  and  the  money  he  has  paid  does  not 
belong  to  him,  but  to  the  associated  carriers,  in  proportions  fixed  by 
their  agreement.  He  does  not  inquire,  nor  is  he  interested  to  know, 
how  they  divide  the  money.  The  contract  is  entire  and  complete 
when  he  pays  the  price  for  transportation  through,  and  every  thing 
to  be  done  afterward  is  regulated  by  the  standing  agreement  among 
the  associated  carriers.  He  has  no  control  over  them  as  his  agents; 
he  does  not  and  cannot  intermeddle  with  the  manner  in  which  they 
do  the  business  or  dispose  of  the  money  that  he  has  paid  for  the 
carriage  of  his  goods. 

Let  us  see  what  are  some  of  the  consequences  that  would  follow, 
if  both  parties  in  a  case  like  this  should  act  on  the  defendants^  view 
of  their  legal  rights.  Suppose  in  this  case  the  goods  had  been 
carried  througli  to  New  York,  and  the  defendants  liad  not  pai*^  to 
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the  next  carriers  the  proportiou  of  the  freight  money  which  belonged 
to  the  other  carriers ;  and  then  suppose  that  the  Norwich  and  Wor- 
cester railroad  should  sue  the  plaintiffs  for  carrying  the  goods  over 
their  road.  It  would  avail  the  plaintiffs  nothing  to  say  that  they 
had  paid  the  freight  through  when  the  goods  were  received  at  this 
end  of  the  route.  The  ready  answer  would  be:  "To  be  sure,  you 
I  at  money  into  the  hands  of  your  agents,  the  Worcester  and  Nashua 
railroad,  to  pay  us,  but  they  neglected  their  duty ;  your  money  is 
etill  in  their  hands,  and  we  are  not  paid."  It  is,  however,  quite 
clear,  that  the  money  received  by  the  defendants  for  transportation 
through  on  the  connected  line  would  be  held  by  them  for  all  the 
parties  to  the  line ;  they  would  be  bound  to  account  for  it  under 
their  agreement  as  one  partner  accounts  with  his  fellows  for  money 
received  on  partnership  account.  Then,  if  the  plaintiffs  should 
undertake  to  pay  the  different  carriers,  how  are  they  to  know  the 
share  of  each  ?  The  proportions  of  the  freight  money  belonging  to 
them  respectively  are  regulated  by  a  private  agreement  of  which 
the  plaintiffs  know  nothing,  and  of  which,  in  the  way  the  business 
is  actually  conducted,  they  have  no  need  to  be  informed.  If  tlie 
plaintiffs  had  proposed  when  they  delivered  the  goods  to  pay  the 
Worcester  and  Nashua  road  their  proportion  of  the  freight  money, 
and  afterward  to  pay  the  other  carriers  their  respective  shares,  they 
piobably  would  have  found  nobody  to  tell  them  what  the  different 
ehares  were,  or  to  receive  the  goods  to  be  carried  on  such  terms. 
In  truth,  the  connected  line  transacts  business  as  one  joint  concern, 
and  the  business  cannot  be  transacted  otherwise  with  convenience 
either  to  the  carriers  or  the  owners  of  the  goods. 

Then  if  we  look  to  the  remedy  of  the  associated  carriers  for  the 
recovery  of  the  freight  money,  each,  on  the  theory  of  the  defendants, 
must  bring  a  separate  suit  on  the  separate  contract  for  his  proportion 
of  the  money.  We  have  had  occasion  to  learn,  from  the  facts  stated 
in  another  case  no.w  pending  before  us,  that  there  is  a  connected 
line,  consisting  of  six  or  seven  different  railways,  extending  from 
Ogdonsburgh  in  New  York,  through  Vermont  and  New  Uampshiro, 
to  Boston  in  Massachusetts,  in  which  one  price  is  paid  for  trans- 
portation through,  and  the  money  divided  by  a  standing  agreement, 
as  in  this  case.  If  goods  are  carried  through  on  this  route,  and 
there  are  six  or  seven  different  contracts,  one  with  each  road,  then 
each  road  must  bring  a  separate  action  for  its  share  of  the  freight 
monf^y.     If  it  should  bo  said  that  the  remedy  of  the  roads  is  to  retain 


264  NEW  HAMPSHIRE, 

Kashaa  Lock  Go.  ▼.  The  Worcester  and  Nashua  Railroad  Co. 

the  goods  at  the  end  of  the  route  till  the  whole  price  for  transpcrza- 
tion  through  is  paid,  this,  in  the  first  place,  would  show  that  these 
roads  are  so  combined  that,  for  their  own  purposes,  they  are  a  unit, 
while  they  insist  that  they  are  wholly  separate  and  independent 
when  the  owner  seeks  redress  for  the  loss  of  his  goods.  And  then 
again,  if  the  roads  act  separately,  and  are  not  jointly  interested  in 
the  business  of  the  connected  line,  when  one  of  the  roads  parts  with 
the  possession  of  goods  by  delivery  to  another,  it  loses  its  lien  for 
the  freight  money,  and  cannot  transfer  it  to  another  independent 
carrier.  Angell  on  Carriers,  357,  359,  609.  This  is  not  at  all  like 
the  maritime  lien,  when  a  voyage  is  broken  up  and  the  cargo  is  put 
on  board  another  vessel  to  be  carried  to  tho  port  of  destination. 
There  the  lien  on  the  cargo  for  the  whole  freight  is  transferred  to 
the  second  vessel,  which  completes  the  transportation  under  one 
contract. 

The  use  of  steam  in  carrying  goods  and  passengers  has  produced 
a  great  revolution  in  the  whole  business.  The  amount  and  import 
ance  of  it  have  of  late  vastly  increased,  and  are  every  day  increas- 
ing. The  large  business  between  different  parts  of  the  countiy  is 
done,  as  in  this  case,  by  parties  who  are  associated  in  long  continu- 
ous lines,  receiving  one  fare  through,  and  dividing  it  among  them 
selves  by  mutual  agreement.  They  act  together  for  all  practical 
purposes,  so  far  as  their  own  interests  are  concerned,  as  one  united 
and  joint  association.  In  managing  and  controlling  the  business 
on  their  lines,  they  have  all  the  advantages  that  could  be  derived 
from  a  legal  partnership.  They  make  such  an  arrangement  among 
themselves  as  they  see  fit  for  sharing  the  losses,  as  they  do  the  prof- 
its, that  happen  in  any  part  of  their  route.  If,  by  their  agreement, 
each  party  to  the  connected  line  is  to  make  good  the  losses  that 
happen  in  his  part  of  the  route,  the  associated  carriers,  and  not  the 
owner  of  the  goods,  have  the  means  of  ascertaining  where  the  losses 
have  happened.  And  if  this  cannot  be  known,  there  is  nothing 
unreasonable  or  inconvenient  in  their  sharing  the  loss,  as  in  case  of 
a  legal  partnership,  in  proportion  to  their  respt^ctive  int^i^ests  in  tl-e 
whole  route. 

They  undertake  the  business  of  common  «irriers,  and  must  be 
understood  to  assume  the  legal  liabilities  of  that  business.  Thoy 
transact  the  business  under  a  change  of  circumstances ;  but  the 
[.riiiciples  and  the  ,£.a»noral  policy  of  the  common  law,  which,  as  an 
elen»entary  maxim,  holds  the  common  carrier  liable  for  all  aocidentAl 
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losses,  must  be  applied  to  these  new  methods  of  transacting  the 
same  business ;  and  there  is  certainly  nothing  in  the  present  condi- 
tion of  the  business  which  calls  for  any  relaxation  of  the  old  rule. 
The  great  value  of  commodities  transported  over  these  connected 
lines — the  increased  risk  of  loss  and  damage  from  the  immense  dis- 
tances over  which  they  carry  goods — the  fact  that  where  goo<ls  art 
once  intrusted  to  camel's  on  these  long  routes,  they  are  placed 
beyond  all  control  and  supervision  of  the  owners, — are  cogent  reasons 
for  holding  those  who  associate  in  these  connected  lines  to  a  rule 
that  shall  give  effectual  and  convenient  remedy  to  the  owner,  whose 
goods  have  been  lost  or  damaged  in  any  part  of  the  line.  Any  rule 
which  should  have  the  effect  to  defeat  or  embarrass  the  owner's 
remedy  would  be  in  direct  conflict  with  the  principles  and  whole 
policy  of  the  common  law.  ^ 

What,  then,  is  the  situation  of  the  owner,  whose  goods  have  been 
damaged  or  lost  on  a  continuous  line  of  three  or  any  larger  number 
of  associated  carriers,  if  he  can  look  only  to  the  carrier  op.  whose 
part  of  the  route  the  damage  may  have  happened  ?  In  i he  first 
place,  he  must  set  about  learning  where  his  loss  happened.  Thi« 
would  often  be  difficult,  and  sometimes  quite  impossible.  Suppose 
an  invoice  of  flour,  shipped  in  good  order  at  Ogdensburgh,  wer« 
found,  on  arrival  at  Boston,  to  have  been  damaged  somewhere  on  the 
route ;  or  suppose  a  trunk,  checked  at  Boston  for  Chicago,  wa 
broken  open  and  plundered  before  it  reached  Chicago,  what  woulo 
the  owner's  chance  be  worth  of  finding  out  in  what  particular  par 
of  the  route  the  damage  happened  ?  He  would  have  no  means  ^ 
learning  himself;  and  he  would  not,  unless  of  a  very  confiding  dif 
position,  rely  on  any  very  zealous  aid  in  his  search  fron  the  differ 
ent  carriers  associated  in  the  connected  line.  And  if  h'<5  should  havi 
the  luck  to  make  the  discovery,  he  might  be  obligs^d  to  assert  \i\i 
claim  for  compensation  against  a  distant  party,  among  strangers,  in 
circumstances  such  as  would  discourage  a  prudent  zq^d,  and  induce 
him  to  sit  down  patiently  under  his  loss  rathe:  thdU  incur  the 
expense  and  risk  of  pursuing  his  legal  remedy  undPx  the  rule  set  up 
by  these  defendants.  The  forlorn  condition  of  the  owner  in  sucli  a 
case  is  put  in  a  strong  light  by  Waite,  C.  J.,  in  his  dissenting  opinion, 
Elmore  v.  The  Nangatuch  Railroad,  23  Conn.  478,  where  he  sajs : 
"  A  merchant  residing  in  Cleveland,  Toledo  or  Cliicafro  })urclia8ea 
goods  in  the  city  of  New  York,  which  he  wishes  to  send  to  his  place 
of  business.     He  enters  into  a  contract  with  a  railroad  company  for 
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their  transportation,  not  to  any  given  point  on  the  route,  but  for  the 
whole  distance.  He  delivers  the  goods  to  the  company,  and  they 
are  taken  and  locked  up  in  freight  cars.  He  does  not  accompany 
them,  and  often  sees  and  hears  nothing  more  of  them  until  they  are 
delivered  to  him  at  their  place  of  destination.  The  cars  in  which 
they  are  placed  are  often  run  over  roads  belonging  to  different  com- 
panies, to  save  trouble  and  expense  of  change  of  cars.  If  the  goods 
are  lost  or  damaged  on  the  route,  he  ordinarily  has  no  means  of  deter- 
mining where  or  in  whose  custody  the  injury  occurred.  The  trouble 
and  expense  of  ascertaining  that  fact  in  many  cases  would  amount 
to  more  than  the  wliole  damage.  As  a  prudent,  cautious  man,  he 
would  be  unwilling  to  intrust  his  goods  to  the  custody  of  others, 
unless  he  could  find  some  person  or  company  that  w^ould  be  respon- 
sible for  their  safe  delivery."  The  remarks  of  Smith,  J.«  (34:  N.  Y. 
601),  before  cited,  are  of  the  same  import,  showing  the  difficulties 
and  embarrassments  of  the  owner,  if  he  can  only  resort  for  com- 
pensation to  the  carrier  in  the  connected  line  on  whose  part  of  the 
route  the  damage  happened. 

A  rule  which  throws  such  difficulties  in  the  way  of  the  owner  who 
seeks  to  recover  of  common  carriers  for  the  loss  Of  his  goods,  I  can- 
not but  regard  as  a  wide  departure  from  the  general  doctrine  of  the 
common  law  on  this  subject ;  and  nothing  is  plainer  than  the  duty 
of  couiis  to  apply  the  general  principles  of  the  common  law  to  the 
new  circumstances  which  are  introduced  by  changes  in  the  manner 
of  transacting  any  business. 

Few  things  are  of  greater  importance  to  the  whole  country  than 
the  cheap,  convenient  and  safe  transportation  of  goods  between  dis- 
tant points.  Vast  sums  of  money  are  expended  to  promote  this 
object.  The  business  is  already  immense  and  constantly  increasing. 
Most  of  this  business  is  done  on  connecting  lines  of  railroads  and 
steamboats,  and  these  by  continuous  lines  have  a  practical  monopoly 
of  the  business  on  their  respective  roads.  The  owner  of  goods  must 
intrust  them  to  these  associated  carriers;  they  cannot  be  earned  in 
any  other  way.  Not  only  those  >vho  are  engaged  directly  in  carry- 
ing and  sending  goods  are  interested  in  this  subject;  all  who  pro- 
duce and  all  who  consume  are  interested  that  goods  should  be  car- 
ried as  cheaply,  as  conveniently  and  as  safely  as  possible.  Public 
policy  and  the  public  interest  concur  wdth  the  general  maxim  of  ihe 
law,  that  those  who  transact  this  great  business  should  be  held  to 
a  rule  which  shall  give  a  ready  and  effectual  remedy  to  the  owner 
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whose  goods  have  been  lost  or  damaged  in  any  part  of  these  con 
uected  lines  of  transportation. 

There  is  a  perplexing  diversity  of  decision  on  this  subject  in  the 
tJfferent  tribunals  of  this  country.  For  instance,  by  the  law  of  New 
Tork,  as  we  understand  it  to  be  established  by  ibe  cunstruction 
which  the  courts  have  given  to  their  statute,  if  goods  are  received 
in  that  state  for  transportation  through  on  a  connected  line  of  rail- 
roads, the  road  that  receives  the  goods  is  liable  for  loss  or  damage 
happening  in  any  part  of  the  connected  line,  though  beyond  the 
limits  of  the  state.  Burtis  v.  The  Buffalo  <§  State  Line  Railroad, 
qua  supra.  As  has  been  before  mentioned,  there  is  a  connected  line 
of  six  or  seven  railrojids  extending  from  Ogdensburgh  to  Boston.  If 
goods  are  recefved  by  the  Ogdensburgh  railroad  for  transportation  to 
Boston,  and  are  lost  or  damaged  on  any  part  of  the  line,  say  on  the 
Lowell  railroad,  the  Ogdensburgh  railroad  is  liable  for  the  loss. 
But  if  merchandise  is  received  at  Boston  by  the  Lowell  railroad  for 
transportation  to  Ogdensburgh  over  the  same  connected  line  of  rail- 
roads associated  under  the  same  agreement,  the  owner  would  be 
left  to  find  out,  if  he  could,  on  which  of  the  six  or  seven  connected 
roads  his  goods  were  lost  or  damaged,  and  could  claim  for  his  loss 
of  that  road  alone.  There  would  seem  to  be  no  remedy  for  this 
confusion  and  conflict  -of  decisions  unless  the  national  legislature 
can  provide  one  under  the  power  given  by  the  constitution  to  regu- 
late commerce. 

I  come  to  the  conclusion  that,  on  the  case  stated,  the  plaintiffs  are 
entitled  to  recover;  and  such  is  the  unanimous  opinion  of  the  court 
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Demikg  v.  Grand  Trukk  Railway  Co.,  appellants. 

(48  N.  H.  456.) 
Common  e4»rrier$ — LiabUUy  for  neglect  in  forwarding  good* 

The  plaintiff  having  a  lot  of  wool  which  he  had  contracted  to  sell  at  a  certain 
price,  deliverable  in  B.,  called  upon  the  agent  of  defendants,  common  car- 
riers, and  told  him  that  he  wished  to  send  it  to  B.  immediately,  and  that  i\ 
wa^  pold  if  it  conid  be  forwarded  at  once.     The  agent  told  him  that  it  should 
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gc,  without  faiL  The  plaintiff  delivered  it  accordingly,  but  the  defendants 
neglected  to  forward  it  for  several  weeks,  daring  which  time  it  depreciated 
in  value,  and  on  its  arrival  in  B.  tlie  purchaser  declined  to  receive  it  on 
account  of  this  delay,  and  the  plaintiff  was  compelled  to  sell  it  at  a  dimin- 
ished price. .  Held,  that  plaintiff  could  recover  damages  for  the  depreciation 
tn  its  market  value,  and  also  for  the  loss  of  his  chance  to  sell. 

This  was  an  action  of  assumpsit 

It  was  alleged  substantially  in  the  first  count  that  the  defendants 
were  common  carriers,  by  railroad,  from  Northumberland,  N.  H.,  to 
Portland,  Me. ;  that  plaintiff  delivered  to  them  on  February  22, 
1866,  at  their  depot  in  Xorthumberland,  a  large  quantity  of  wool, 
of  the  value  of  $5,000,  to  be  transported  by  them  by  their  railroad 
thence  to  Portland  immediately  and  without  delay,  to  wit,  by  the 
next  freight  train  over  their  road,  and  then  to  be.  delivered  safely 
by  said  defendants  to  another  party,  to  be  thence  transpoi*ted  to 
Boston ;  that  in  consideration  thereof,  and  of  the  freight  to  be  paid 
by  said  plaintiff,  defendants  promised  to  carry  the  wool  in  the 
manner  and  at  the  time  above  stated,  but  that  in  violation  of  such 
contract  the  wool  was  suffered  to  remain  for  some  weeks  at  North- 
umberland, whereby  it  was  depreciated  in  value  to  the  extent  that 
it  was  worth  in  the  market,  and  plaintiff  was  obliged  to  sell  it  for 
tuylve  cents  per  pound  less  than  he  would  have  obtained  for  it  if 
tne  defendants  had  transported  it  according  to  agreement;  that  at 
the  time  of  the  delivery  of  the  wool  to  defendants  there  was  a  con- 
tract, of  which  defendants  were  informed,  for  its  sale  in  Boston  at 
fifty-six  cents  per  pound,  but  that  by  reason  of  the  delay  of  the 
defendants  the  party  to  whom  it  was  contracted  to  be  sold  would 
not  accept  it,  whereupon  the  plaintiff  was  compelled  to  sell  it  for 
forty-eight  cents  per  pound ;  and  that  plaintiff  had  been  put  to 
one  hundred  dollars  expense  by  reason  of  defendants'  breach  of 
contract.  The  second  count  was  similar,  except  it  alleged  that  the 
wool  was  to  be  carried  within  a  reasonable  time  after  its  deliverv  to 
d<'fi*ridants. 

The  substance  of  the  evidence  is  given  in  the  opinion. 

The  jury  were  instructed  among  other  things,  substantially,  that 
a  (M)ntract  is  binding  upon  a  corporation:  1.  If  made  by  an  agent 
autliorized  in  fact  to  make  it.  2.  If  made  by  an  agent,  not  author- 
izcil  to  make  it.  but  who  has  been  put  by  the  company  in  such  a 
positioTi  of  trust,  or  nas  in  any  manner  been  so  held  out  by  the  cor- 
poration, as  that  t\}  other  contracting  party  might  reasonably 
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believe  therefi'om,  and  did  believe,  that  he  hiid  authority  to  make 
such  a  contract ;  and  that  it  was  for  the  jury  to  determine  whether 
in  this  case  the  agent  was  so  held  out  by  the  corporation,  and,  if  so, 
whether  such  agent  had  made  the  contiuct  alleged;  and  further, 
that  if  they  found  for  plaintiff,  and  that  there  waa  a  contract  foi 
the  sale  of  the  wool,  and  believed  that  the  agent  of  the  com- 
pany was  told  that  it  was  so  contracted  for,  and  must  go  forward  at 
once,  they  might  give  the  plaintiff  any  damage  (o^or  and  above 
the  difference  in  the  market  value  at  the  time  the  wool  should  have 
arrived,  and  the  time  when  it  did  arrive,)  which  plaintiff  had  sus- 
tained, owing  to  defendants'  delay,  by  the  loss  of  the  chance  to  sell 
to  the  party  who  had  contracted  for  it;  and  that  they  should  give 
interest  on  this  amount  from  the  time  such  contracting  party  had 
refused  to  take  the  wool. 

They  were  further  instructed  that  they  might  allow  for  plaintiff's 
expense  in  looking  up  the  wool,  so  far  as  caused  solely  by,  and  as 
the  natural  consequence  of,  defendants'  delay.  The  defendants 
duly  excepted. 

The  jury  returned  the  following  informal  verdict  in  the  form  sug- 
gested to  them  by  the  court  (to  be  used  if  they  found  for.plaintUf; 
and  found  damages  for  the  items  claimed  by  i>laintiff) : 

"  The  jury  find  a  verdict  for  Deming,  Baldwin  &  "Wilder,  and 
assess  damages  for  the  difference  in  the  market  value  at  five  hundred 
forty-two  dollars  and  eight  cents  ($542.08.)  They  assess  further 
damages  beyond  the  above  for  loss  of  chance  to  sell  to  Atkntio 
Delaine  company  at  one  hundred  and  forty-six  dollars  and  ten  cents 
($146.10).  They  assess  further  damages  for  plaintiff's  expenses  to, 
from  and  at  Boston,  occasioned  solely  by  defendants'  breach  of  con- 
tract, at  thirty-four  dollars  and  seventy-five  cents  ($34.75)." 

The  jury  also  returned  with  the  informal  verdict  an  aflBrmative 
answer  to  the  following  question  put  to  them  by  the  court ; 

"  Did  Cummings  (the  company's  station  agent  at  Northumber- 
land) make  a  contract  with  plaintiff,  binding  on  the  railroad  com- 
pany, to  forward  the  wool  by  the  next  freight  train  ?" 

A  formal  verdict  was  taken  for  plaintiffs  for  $7'22.93,  with  leave 
to  file  a  remittitur  for  any  amount  which  plaintiff  may  hereaftei 
desire. 

Defendants  move  to  set  aside  the  verdict  on  account  of  the  fon** 
going  exceptions. 
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Hibiard  <&  Carperitery  for  plaintiffs. 
Fletcher  £  Farry  for  defendants. 


Bbllows,  J.  (after  deciding  some  minor  question  of  praotioe.) 

Another  question  has  respect  to  the  instructions  to  the  jury  upon 
the  subject  of  special  damages  arising  firom  the  loss  of  the  sale  to 
the  Delaine  company.  It  is  urged  by  the  defendants  that  such 
damages  could  not  be  included,  because  no  binding  contract  of  sale 
was  shown;  but  for  the  reasons  already  suggested  we  think  the  jury 
might  have  found  a  valid  contract.  The  defendants  also  argue,  that, 
if  there  had  been  a  valid  contract,  damages  could  not  have  been 
given  for  the  loss  of  it.  This  raises  the  question  whether  the  car- 
rier of  goods  which  he  undertakes  to  transport  is  liable,  under  the 
circumstances  of  this  case,  for  damages  arising  from  the  loss  of  a 
sale  when  caused  by  his  delay  in  delivering  the  goods. 

On  this  point  the  evidence  tended  to  prove  that  the  plaintiff, 
having  a  lot  of  wool  which  he  had  contracted  to  sell  at  fifty-six  cents 
per  pound,  to  be  delivered  in  Boston,  called  upon  the  defendants' 
agent  at  Northumberland  station,  and  stated  to  him  that  he  had  f 
lot  of  wool  that  he  had  sold  or  bargained,  deliverable  in  Boston ; 
that  he  wanted  it  to  go  immediately  to  Boston,  and  that  it 
was  sold  if  it  could  go  right  in ;  that  he  wanted  it  to  go  by 
the  White  Mountains  railroad,  or  by  the  Grand  Tinink  railroad, 
whichever  route  was  the  quickest ;  that  he  was  told  by  the  agent 
that  he  would  provide  two  cars  for  the  wool  to  go  by  the  freight 
train  next  day;  that  the  agent  told  the  plaintiff  to  send  up  the 
wool  the  next  morning  and  it  should  go  without  fail.  That  plain- 
tiff did  send  the  wool  the  next  morning,  but  that  defendants  did  not 
forward  it  until  as  late  at  least  as  March  16th,  the  arrangement 
about  it  having  been  made  on  the  twenty-first  day  of  February, 
18G6.  The  evidence  also  tends  to  show  that  the  purchaser  declined 
to  take  and  pay  for  the  wool,  assigning,  among  other  reasons,  that 
it  had  been  so  long  on  the  way  ;  and  the  plaintiffs  thereupon  sold  it 
to  other  parties  at  a  diminished  price. 

No  objection  is  made  to  the  suflSciency  of  the  notice  that  the  wool 
was  contracted  to  be  sold  deliverable  in  Boston,  and  that  plaintifb 
desired  it  to  be  forwarded  immediately  on  that  account ;  and  the  jury 
have  found  that  the  station  agent  made  an  agreement  binding  en 
the  defendants  to  forward  the  wool  by  the  next  freight  train.    D^  li 
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this  testimony  we  think  it  was  competent  for  the  jury  to  find  that 
by  the  breach  of  the  defendants'  agreement  the  plaintiffs  lost  the 
sale  to  the  Atlantic  Delaine  company,  and  were  obliged  to  sell  the 
wool  for  a  diminished  price* 

The  inquiry,  then,  is  whether  for  this  loss  the  defendants  may  ;)e 
charged.  This  subject  has  of  late  been  much  discussed  on  both 
sides  of  the  Atlantic.  The  leading  English  case  is  Hadlsy  v.  Baxen- 
dale,  9  Exch.  341,  where  Alderson,  B.,  after  great  consideration, 
lays  it  down  as  a  general  rule  that  "where  two  parties  have  made  a 
contract  which  one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably  be  considered  either 
arising  naturally,  that  is,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself;  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable  result  of  the  bread) 
of  if' 

The  action  here  was  against  the  defendants  as  common  carriers 
for  not  delivering  seasonably  a  broken  iron  shaft  sent  to  the  manu- 
facturers as  a  pattern  for  another  for  plaintiffs'  mill,  and  it  was 
held  that  the  plaintiffs  were  not  entitled  to  damages  for  the  loss  of 
profits  while  their  mill  was  stopped  in  consequence  of  defendants' 
delay;  notwithstanding  the  plaintiffs'  agent  told  the  defendants 
clerk  when  the  shaft  was  sent  to  them  that  the  mill  was  stopped, 
and  the  shaft  must  be  sent  immediately,  and  the  clerk  replied  that 
it  would  reach  its  destination  the  next  day.  The  opinion  of  the 
court  was,  that  this  was  not  notice  of  such  special  circumstances  as 
would  lead  the  defendants  to  contemplate  such  loss  of  profits  as  a 
natural  consequence  of  a  delay  in  forwarding  the  shaft,  inasmuch 
as,  for  aught  that  was  said  to  defenaants,  the  plaintiffs  might  have 
had  another  shaft;  or  there  might  have  been  other  defects  in  the 
machinery  that  would  have  stopped  the  mill.  The  verdict  which 
included  such  profits  was  therefore  set  aside.  The  court,  however, 
held  that  if  the  special  circumstances  under  which  the  contract  waa 
actually  made  were  communicated  by  the  plaintiffs  to  the  defend- 
ants, and  thus  known  to  both  parties,  the  damages  resulting  from 
the  breach  of  such  a  contract,  which  they  would  reasonably  con- 
template- would  be  the  amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  these  special  circumsiancea 
so  known  and  communicated. 
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Tlie  general  doctrine  of  this  case,  which  was  decided  in  1854,  haa 
been  recognized  and  followed  in  both  the  English  and  American 
courts,  and  is  regarded  as  a  leading  case.  Sedg.  on  Dam.  (4th 
ed).,  81  to  84,  notes  and  cases,  'and  also  p.  40G,  409.  See,  espe- 
cially, cases  collected  on  p.  81.  Copper  Company  y.  Copper  Mining 
Company,  33  Vt.  92. 

In  Griffen  v.  Colver,  16  N.  Y.  489,  494,  the  subject  was  carefully 
considered  and  the  opinion  given  by  Selden",  J.,  who  laid  it  down 
that  the  broad,  general  rule  in  such  cases  is  that  the  party  injured 
is  entitled  to  recover  all  his  damages,  including  gains  prevented  a^ 
well  as  losses  sustained ;  and  this  rule  is  subject  to  but  two  condi- 
tions :  "  The  damages  must  be  such  as  may  fairly  be  supposed  to 
have  entered  into  the  contemplation  of  the  parties  when  they  made 
the  contract,  that  is,  must  be  such  as  might  naturally  be  expected 
to  follow  its  violation;  and  they  must  be  certain  both  in  their 
nature  and  in  respect  to  the  cause  from  which  they  proceed." 

In  2  Kent's  Commentaries,  480,  in  note,  it  is  laid  down  that  "dam- 
ages for  breaches  of  contract  are  only  those  which  are  incidental  to, 
and  directly  caused  by,  the  breach,  and  may  reasonably  be  supposed 
to  have  entered  into  the  contemplation  of  the  parties,  and  not  specu- 
lative profits  or  accidental  losses,  or  the  loss  of  a  fancied  good 
bargain." 

In  Blanchard  v.  Ely,  21  Wend.  342,  the  court  recognizes  the 
doctrine  laid  down  in  Evans'  Pothier  (London  ed.),  1806,  in  these 
words:  "In  general  the  parties  are  deemed  to  have  contemplated 
only  damages  and  interest,  which  the  creditor  might  suflTer  from 
the  non-performance  of  the  obligation  in  respect  to  the  particular 
thing  which  is  the  object  of  it,  and  not  such  as  may  have  been 
accidentally  occasioned  thereby  in  respect  to  his  other  affairs;"  and 
the  court  quot*  s  the  illustrations  of  Pothier,  that,  in  the  case  of  the 
failure  of  titlf  to  land  demised,  the  lessor  would  not  be  liable  for  the 
loss  of  custoj'i  in  a  business  established  by  the  lessee  while  residing 
there,  although  he  would  be  bound  to  pay  the  lessee  the  expense  of 
removal ;  but  that  a  party  may  incur  liability  for  intrinsic  damages 
if  it  appeiir  that  they  were  stipulated  for,  or  tacitly  submitted  to,  in 
the  contract, — as  if  a  party  stipulate  to  deliver  a  horse  in  such 
time  that  a  certain  advantage  may  be  gained  by  reaching  a  certam 
place, —  when  for  a  default  the  party  shall  pay  for  the  loss  of  such 
advantage;  and  as  an  instance  of  a  tacit  submission,  the  case  of 
dvini.^ing  premises  expressly  for  use  as  an  inn  is  jmt,  and  there  it  is 
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Mid,  that  if  the  tenant  is  erioted  for  want  of  title  the  loss  of  ons* 
torn  may  be  taken  into  acooant. 

These  illnstrations  ftimished  by  this  eminent  writer  aooord  fiab« 
stantiaUy  with  the  rale  laid  down  in  ffadley  y.  Baa»ndale,  and  the 
proriaion  of  the  French  code,  as  stated  by  Sedgwick  in  his  work  on 
damages,  p.  67,  ia  also  in  accordance  with  that  rule.  The  snbstance 
of  it  is  that  the  ^'  debtor  is  only  liable  for  the  damagei^  foreseen,  or 
which  might  have  been  foreseen,  from  the  breach  of  the  contract" 
And  Pabkb,  B.,  in  HadUy  y.  Baxendale,  said  that  was  the  b?nsible 
rale. 

It  now  mast  be  considered  as  settled  both  in  the  English  and 
American  courts,  that  for  the  breach  of  a  contract  to  transport 
goods,  the  consignee  may  recover  damages  for  the  depreciation  of 
the  goods  in  market  daring  the  delay;  that  is,  the  difference 
between  the' market  price  when  and  where  they  should  haye  been 
delivered,  and  when  they  were  actually  delivered.  Sedg.  on 
DauL  75,  78,  and  356,  360,  and  cases ;  2  Bedf.  on  Bail.  166 ;  Griffen 
v.  Golver,  16  N.  Y.  491.  And  it  is  obvious  that  this  is  in  the  nature 
of  general  damages,  as  in  contracts  for  the  sale  of  goods,  and  need 
not  be  set  out  speciaUy  in  the  declaration.  See  Oollard  v.  SoutJieast- 
em  Railway  Company y  7  H.  ft  N.  79,  cited  in  Sedg.  on  Dam.  407,  in 
notes ;  and  see  Stevens  v.  Lyfard,  7  N.  H.  366.  The  question,  tlien, 
is  whether  the  consignee  may  also  recover  damages  for  the  loss  of  a 
Bale  which  he  had  previously  contracted  for,  and  which  he  commu- 
nicated to  the  carrier,  when  that  loss  was  caused  by  a  breach  of  the 
carrier's  contract.  The  authorities  very  generally  agree  that  the 
plaintiff  can  include  in  his  damages  only  such  as  are  the  direct, 
immediate  and  natural  consequences  of  the  breach  of  contract; 
nch  as  flow  directly  and  naturally  from  such  breach,  and  are  not 
lemote,  speculative  or  contingent. 

There  is  difSculty  in  determining,  sometimes,  what  are,  and  what 
are  not,  the  direct,  inmiediate  ana  natural  results  of  the  breach 
complained  o£  But  we  think  that  the  decisions  which  allow,  as 
damages,  the  difference  between  the  market  price  of  the  goods  at  the 
time  and  place  when  and  where  they  should  have  been  delivered, 
and  the  market  price  when  they  were  in  fact  delivered,  must  govern 
this  cafie. 

There  it  is  assumed  that  if  the  goods  had  been  delivered  to  the 
consignee,  according  to  the  contract,  they  would  have  been  worth 
to  him  as  much  as  the  then  market  value,  because  he  could  have 
•old  them  at  that  price ;  and,  of  coarse,  it  is  assumed  that  the  injury 
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is  the  direct,  immediate  and  natnral  lesult  of  the  carrier's  breach 
of  contract  Such  an  injury  must  have  been  foreseen,  and  in  the 
contemplation  of  the  parties  when  the  contract  was  made.  It 
would  be  so  equally  in  the  case  of  a  preyious  sale  of  the  goodii 
which  was  communicated  to  the  carrier  when  he  reoeived  them,  and 
when  the  contract  was  entered  into  for  the  express  purpose  of  ena- 
bling the  seller  to  complete  the  sale. 

In  such  a  case  the  loss  would  be  the  difference  between  the  price 
at  which  the  goods  were  bargained, .  and  the  price  the  consignee 
was  enabled  to  sell  them  for  in  market,  and  the  loss  would  be  the 
direct,  immediate  and  natural  result  of  the  carrier's  breach  of  con- 
tract as  in  the  other  case. 

In  the  one  case  the  difference  in  the  market  price  is  the  measure 
of  damages,  because  it  is  assumed  that  the  consignee  could  certainly 
have  sold  them  at  the  market  price,  had  the  goods  been  delivered  in 
due  time.  In  the  other  case  the  sale  was  already  made  and  the  price 
fixed,  and  had  the  goods  been  deliyered  in  due  time  the  consignee 
would  have  received  that  price  for  them  as  surely  as  in  the  other 
case  he  would  have  obtained  the  market  price;  and  even  more 
surely,  because  he  might  not  have  chosen  then  to  sell. 

The  damages  for  the  loss  of  a  sale  would  fall  under  the  denomi- 
nation of  special  damages ;  and,  without  notice  of  the  fact  of  such 
sale,  it  could  not  be  understood  that  such  a  loss  would  have  been 
foreseen  or  contemplated  by  the  parties.  It  is  proper  that  the  car- 
rier should  understand  the  extent  of  the  responsibility  he  assumes, 
and  the  consequence  of  a  failure  on  his  part;  and  if  no  special  cir- 
cumstances are  communicated  to  him  he  ought  to  be  held  responsi- 
ble only  for  the  consequences  which  might  ordinarily  be  supposed 
to  flow  from  his  breach  of  contract 

In  this  case  the  plaintiff's  evidence  tended  to  prove  that  he 
informed  the  defendants'  agent  that  he  had  a  lot  of  wool  that  was 
sold  if  it  could  go  immediately  to  Boston,  and  that  if  it  could  not 
go  at  once  that  way  he  should  send  it  by  another  railroad ;  and  that 
the  agent  told  him  to  send  it  the  next  morning,  and  it  should  go  by 
the  next  freight  train.  Under  the  circumstances  the  jury  might 
have  found  that  the  contract  was  entered  into  for  the  express  pur- 
pose of  enabling  the  plalntifb  to  complete  their  contract  of  sale^ 
I  and  we  think  the  defendants  ought  to  be  charged  with  the  loss  occa- 

I  sioned  by  the  breach  of  their  contract      Cfriffen  v.  Oolver,  16  N 

I  Y.  493. 
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In  the  caaes  of  sales  with  warranty,  or  contracts  to  sell  and 
deliyer  goods,  it  is  often  held  that  the  vendee  cannot  recoyer  dam- 
ages for  the  loss  of  a  contract  of  resale,  arising  from  the  breach  of 
warranty  or  the  faUure  to  deliver  the  goods.  Clare  v.  Maynard^ 
6  A.  &  E.  519 ;  Masterian  t.  Mayor  of  Brooklyn,  7  Hill,  68,  and 
cases  cited. 

In  these  cases,  however,  it  does  not  appear  that  the  contracts 
were  made  with  any  reference  to  a  resale,  and  therefore  they  conld 
Qot  come  within  the  principle  we  have  been  considering.  But  a 
very  different  case  is  presented  where  the  contract  is  entered  into 
for  the  express  puipose  of  enabling  one  party  to  complete  a  sale,  or 
to  obtain  some  other  advantage,  and  it  is  so  understood  by  both 
parties.  In  this  respect  the  illustrations  given  by  Pothier,  before 
referred  to,  are  in  point.  In  such  cases  the  special  damages  are 
deemed  to  be  within  the  contemplation  of  the  parties. 

In  the  recent  English  case  of  Berries  v.  Hutchinson,  18  C.  B.  (N. 
S.)  445,  which  was  a  contract  to  sell  and  deliver  to  the  plaintiff  a 
quantity  of  caustic  soda,  which  was  designed  for  sale  in  Russia,  and 
the  defendant  knew  it  was  designed  for  a  foreign  market,  and  before 
the  time  of  delivery  he  knew  it  was  to  be  sold  in  Bussia,  it  was  held 
that  defendant  was  liable  for  the  loss  of  the  profits  on  the  resale 
in  Bussia  caused  by  defendant's  failure  to  deliver  the  goods  accord 
ing  to  his  contracl^  and  to  the  additional  cost  of  freight 

So  where  defendant  had  agreed  to  deliver  to  a  farmer  a  threshing 
machine  at  a  time  fixed,  knowing  it  was  to  be  used  to  thresh  wheat 
in  the  field,  and  by  his  failure  to  deliver  it  the  wheat  was  injured  by 
the  rain,  it  was  held  that  defendant  was  liable  for  the  injury,  since 
the  parties  might  well  have  anticipated  such  injury  to  result  from 
the  breach  of  the  contract  Smeed  v.  Foord,  1  Ellis  &  Ellis,  602, 
cited  in  Sedg.  on  Dam.  81,  in  note ;  see  also  cases  collected  in  Sedg. 
on  Dam.  (4th  ed.)  333,  335 ;  among  them,  Randall  v.  Raper,  1  Ellis, 
B.  &  Ellis,  84  (96  Eng.  Com.  Law,  82),  where  defendant  sold  the 
plaintiff  some  barley,  warranting  it  to  be  '^  Chevalier  seed  barley,'' 
and  plaintiff  sold  it  with  similar  warranty  upon  the  strength  of 
defendant's  warranty,  and  it  proving  not  to  be  that  kind  of  barley, 
it  was  held  that  defendant  was  liable  for  what  plaintiff  was  bound 
to  pay  his  vendee.  See  also  Waters  v.  Ihwers,  8  ^xch.  (W.  H.  & 
G.)  401,  and  Woodbury  v.  Jones,  44  TX.  H.  2C6,  and  cases  cited. 

Upon  these  views  we  think  there  was  no  error  in  the  instructions 
to  the  jiiry  in  respect  to  damages  for  loss  of  the  sale  to  the  Delaine 
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company.  Nor  do  we  think  there  was  any  error  in  the  instructions 
as  to  plaintiffs'  expenses  in  looking  up  the  wooL  Sedg.  cr  Danou 
359,  in  note  and. cases  cited,  4th  ed.  The  objection  in  fiftct  is  not 
urged  by  counseL 

The  instructions  in  respect  to  the  authority  of  Gummings  wer« 
sufficiently  favorable  to  the  defendants.  He  was  the  station  agent 
at  the  Northumberland  depot,  and  he  testified  that  he  had  full 
charge  of  recoiving  and  forwarding  freight  at  that  station;  and 
although  he  also  testified  that  his  duties  in  regard  to  freight  were  to 
receive,  weigh,  fill  and  get  it  off  as  soon  as  possible,  and  that  he  had 
no  authority  to  make  contracts,  and  no  authority  over  the  locomo- 
tive power  of  the  road,  and  that  he  never  agreed  to  send  any  freight 
•except  live  stock  at  any  particular  time,  we  think  the  jury  might 
l^ally  find  that  defendants  held  him  out  as  their  agent  authorized 
to  contract  for  sending  freight  the  next  day. 

This  wa&  the  subject  of  the  instructions  on  this  point,  and  we 
think  there  was  no  error.  If,  for  the  convenience  of  the  corpora- 
tion, Cummings  was  voluntarily  placed  in  a  situation  of  apparent 
.authority,  and  so  held  out  to  the  public  as  competent  to  make  the 
-contract  in  question,  the  defendants  will  be  bound,  although  the 
agent  had  in  fact  exceeded  his  authority,  and  even  if  the  defendants 
were  entirely  innocent  of  any  purpose  to  mislead;  for  when  one  of 
two  innocent  persons  is  to  suffer,  he  ought  to  suffer  who  misled  the 
other  into  the  contract  by  voluntarily  placing  the  agent  in  a  situation 
>  of  apparent  authority. 

In  this  case  the  agent  was  apparently  clothed  with  the  sole  charge 
of  receiving  and  forwarding  freight  at  that  depot,  and  it  might  well 
be  supposed  to  be  within  the  ordinary  scope  of  his  duties  to  make 
agreements  as  to  the  time  of  forwarding  such  freight.  If  such 
power  was  possessed  by  any  one  at  that  depot,  it  must  have  been  by 
him^  and  we  think  the  jury  were  well  warranted  in  finding  as  they  did. 

In  2  Redfield  on  Railways,  113,  it  is  laid  down  that  station  agents 
who  receive  and  forward  freight  have  power  to  bind  the  company 
that  the  goods  shaD  be  forwarded  to  a  point  beyond  the  terminus  of 
that  road  before  a  particular  hour,  notwithstanding  a  general  notice 
published  that  the  company  would  not  be  liable  beyond  their  own 
Boad ;  and  so  is  Wilson  v.  York,  New  Castle  and  Berwick  Railway, 
18  Eng.  Law  and  Eq.  657;  Story  on  Agency,  §  443, 127;  Backman 
V.  Charlestown,  42  N.  H.  125, 131, 133 ;  Burnside  v.  Grand  Trunk 
Uailroady  47  id.  554. 
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In  respect  to  the  first  count,  the  evidence  offered  by  defendants 
as  to  the  unexpected  rush  of  freight  was  properly  rejected ;  and  the 
jury  having  found  a  binding  contract  to  carry  the  wool  by  the  next 
freight  train,  the  verdict  will  not  be  disturbed,  even  if  the  evidence 
were  admissible  under  the  second  count.  When  the  carrier  con- 
tracts to  carry  goods  within  a  prescribed  time,  no  temporary 
obstruction,  or  even  an  absolute  impossibility  of  complying  with 
the  engagement,  will  be  a  defense  to  an  action  for  failing  to  perform 
his  engagement ;  for  when  a  party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself  he  is  bound  to  make  it  good,  notwith^ 
standing  any  accident  or  delay  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  contract.  It  is  otherwise, 
however,  when  the  duty  is  created  by  law.  Ang.  on  Gar.  §  294,  and 
cases  in  note.  So  it  is  held  in  2  Bedf.  on  SaiL  162,  in  note  and 
caaes.  The  same  doctrine  is  laid  down  in  HadUy  v.  Clark$^  8  T.  R» 
267,  per  LAWBEKCi,  J. 

With  these  views  there  must  be 
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in  act  of  the  legislature  for  establlBhing  and  improving  a  pabUc  park  in  the 
city  of  Chicago,  after  providing  for  the  appointment  of  a  boazd  of  commit 
sioners,  with  authority  to  purchase  lands,  provided  further,  that,  for  the 
purpose  of  paying  for  such  lands,  the  bonds  of  the  city  of  Chicago,  to  such 
an  amount  as  should  be  necessary,  should  be  issued  by  the  mayor,  comp- 
troller and  clerk  of  said  city,  from  time  to  time  as  the  same  should  be 
required  by  the  board  of  park  commissioners,  and  that  they  should  be 
delivered  to  said  board  upon  demand.  In  pursuance  of  this  authority,  the 
board  of  park  commissioners  determined  that  bonds  of  said  dty  should  be 
issued  to  the  amount  of  $500,000,  for  the  purpose  specified,  and  applied  tc 
the  city  officers  named  to  issue  such  bonds,  which  they  ref  fised  to  do.  On 
an  application  to  the  court  for  a  writ  of  mandamus  to  compel  such  officers 
to  issue  and  deliver  said  bonds,  hM,  that  the  legislature  had  no  power 
under  the  constitution  to  compel  a  municipal  corporation  to  incur  a  debt  fof 
local  improvements,  without  its  consent,  and  that  therefore  a  mandamus 
would  not  be  granted. 

The  questions  presented  by  this  record  arise  on  a  demurrer  to  an 
alternative  writ  of  mandamus,  issued  on  the  relation  of  Ezra  B« 
McCagg,  John  B.  Turner,  Joseph  Stockton,  Andrew  Nelson  and 
Jacob  Kehm,  styling  themselyes  "  Commissioners  of  Lincoln  park/' 
in  the  city  of  Chicago,  and  against  the  mayor,  comptroller  and  cleik 
of  that  city,  requiring  them  to  show  cause  why  a  peremptory  writ 
should  not  be  awarded  against  them,  to  compel  them,  forthwith,  to 
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execute  and  deliver  to  the  relators  certain  bonds  of  the  city,  to 
which  they  claim  to  be  entitled,  in  yirtue  of  an  act  of  the  general 
assembly  of  this  state,  entitled  ^^  An  act  to  fix  the  boundaries  of 
Lincoln  park,  and  provide  for  its  imj^rovement,''  approved  Feb- 
ruary 8, 1869. 

The  act  in  question  is  set  out  in  the  writ  It  devotes  certain 
lands  within  defined  boundaries  in  the  towns  of  North  Chicago  and 
Lake  View  to  the  purposes  of  a  public  park,  to  be  known  as  *^  Lin- 
coln park."  All  the  land  within  the  designated  boundaries,  belong- 
ing to  the  city,  is  appropriated  without  any  compensation  to  the 
city,  and  the  title  to  other  lands  for  the  same  purpose  is  permitted 
to  be  acquired  by  purchase  or  condemnation. 

A  board  of  commissioners  is  created,  with  authority  to  purchase 
any  of  the  lands  within  the  designated  boundaries,  at  fair  and  rea- 
sonable prices,  to  be  determined  by  them,  and  to  be  paid  for  out  of 
bonds  or  money  coming  to  their  hands  for  the  purpose  of  acquiring 
title ;  such  lands  to  be  conveyed  to  and  vest  in  the  city,  to  be  used 
as  a  part  of  the  park.  For  the  purpose  of  acquiring  land  by  con- 
demnation, appraisers  were  to  be  appointed  by  the  circuit  court 
of  Cook  county,  on  application  of  the  board  of  commissioners. 

It  is  then  provided  by  section  12,  as  follows :  ^^  For  the  purpose  of 
paying  for  the  land  taken  for  such  park  under  the  provisions  of  this 
act,  the  bonds  of  the  city  of  Chicago,  to  such  an  amount  as  shall  be 
necessary  for  that  purpose,  shall  be  issued  by  the  mayor,  comptroller 
and  clerk  of  said  city,  from  time  to  time,  as  the  same  shall  be 
required  by  the  board  of  park  commissioners,  for  the  purpose  afore- 
said, and  shall  be  delivered  to  said  board  upon  demand.  And  said 
bonds  shall  be  payable  in  twenty  years  from  the  date  thereof,  and 
shall  bear  interest  at  the  rate  of  seven  per  cent  per  annum,  payable 
half-yearly,  on  the  first  days  of  January  and  July  in  each  year ;  and 
the  said  bonds  and  the  proceeds  of  the  sale  thereof  shall  constitute 
the  fund  for  paying  the  cost  of  the  lands  taken  for  the  park." 

By  section  14,  authority  is  given  the  board  of  commissioners  to 
use  these  bonds  at  their  par  value,  by  paying  any  amount  which  the 
city  shall  have  become  liable  to  pay  for  the  lands  purchased  or  con- 
demned, or  they  may  sell  the  bonds  at  public  or  private  sale,  or  by 
subscription,  upon  such  terms  as  said  commissioners  shall  determine ; 
and  power  is  given  to  pledge  the  bonds  for  money  borrowed  tempo- 
rarily, at  a  rate  of  interest  not  exceeding  ten  per  cent  per  annum, 
if  doemod  expedient  by  the  commissioners  so  to  do. 
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Section  16  pledges  the  property  of  the  city  and  the  lands  so 
authorized  to  be  taken  for  the  park,  for  the  payment  of  tlie  princi- 
pal and  interest  of  these  bonds. 

Section  19  places  the  part  under  the  exclusiye  control  and  man- 
agement of  a  board  of  commissioners,  to  consist  of  fire  persons^ 
named  and  styled  ^'  The  Commissioners  of  Lincoln  park/' 

Secuon  20  appoints  the  relators  the  first  board  of  commissioners, 
to  hold  office  as  such  for  five  years,  without  any  compensation  for 
their  seryices,  and  in  case  of  a  yacancy  within  the  fiye  years,  the  same 
to  be  filled  by  the  remaining  members  of  the  board,  and  all  yacan- 
cies  occasioned  by  expirations  of  the  terms  of  office,  to  be  filled  by 
the  judge  of  the  circuit  court  of  Oook  county. 

Section  21  gives  to  this  board  the  exclusive  control  and  govern- 
ment of  the  park,  with  power  to  lay  it  out  and  regulate  it,  and  to 
pass  ordinances  for  its  government;  to  appoint  engineers,  surveyors, 
clerks  and  other  officers,  except  a  police  force;  to  prescribe  and 
define  their  duties  and  authority;  to  fix  the  amount  of  their  com- 
pensation, and  require  bonds  for  the  faithful  performance  of  their 
duties ;  and,  generally,  to  possess  all  the  power  and  authority  by  law 
conferred  on,  or  possessed  by,  the  common  council  of  the  city  in 
respect  to  public  squares  and  places  In  the  city,  and  to  vacate  any 
public  street  or  alley  within  the  limits  of  the  park. 

By  section  3  of  an  act  amendatory  of  this  act,  approved  March 
30, 1869,  it  was  provided,  that  the  common  council  of  the  city  shoiild 
not  issue,  or  cause  to  be  issued,  nor  should  any  officer  of  the  cit^ 
execute  or  negotiate,  the  bonds  of  the  city  for  the  use  of  this  park 
to  an  amount  exceeding  $500,000. 

These  are  all  the  portions  of  the  acts  upon  which  the  questioui 
arisa    North  Chicago,  South  Chicago  and  West  Chicago  are  regu 
larly  organized  townships  of  Cook  county,  and  which  together  com  - 
plete  the  city  of  Chicago.    The  town  of  Lake  View  is  also  an 
organized  township,  but  forms  no  part  of  the  city. 

The  alternative  writ  alleges  that  the  relators  accepted  the  place 
of  commissioners,  took  the  oath  and  gave  the  bonds  as  prescnbed 
by  the  act ;  that  they  met  and  organized  by  the  election  of  Ezra  B. 
McCagg,  president,  and  appointed  Joseph  Stockton  secretary,  and 
since  their  organization  they  had  caused  surveys  to  be  made,  and 
had  applied  for  the  appointment  of  appraisers,  who  were  appointed 
by  the  circuit  court  of  Cook  county ;  that  the  appraisers  have  quali 
fied  and  entered  upon  the  discharge  of  their  duties,  and  that  the 
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rdatoxa^  as  such  commisfiioners,  have  negotiated  with  some  of  the- 
owners  for  a  part  of  the  property  embraced  within  the  limits  of  the 
park,  to  procure  the  title  thereof  for  the  city ;  and  haye,  generally, 
undertaken  to  perform  the  duties  enjoined  iipon  them  as  commis- 
sioners by  the  act,  and  have  paid  and  become  liable  to  pay  several 
thousand  dollars;  and  that  the  city  of  Chicago  has,  by  its  proper 
ofiScers,  the  board  of  public  works,  recognized  the  relators  as  the 
lawful  commissioners  authorized  to  take  charge  of,  improve*  manage^ 
and  control  this  park. 

The  relators  further  allege  that  they  had,  as  commissioners, 
ascertained  firom  information  and  from  estimates  made  by  them,  as 
well  as  £rom  negotiations  to  obtain  the  lands  belonging  to  private 
peorsons,  authorized  to  be  taken,  tiiat  it  would  require  the  issue,  by 
the  mayor,  comptroller  and  city  clerk,  of  bonds  to  the  amount  of 
$500,000,  to  be  used  for  the  purpose  of  paying  for  the  land  to  be  taken, 
and  they  determined,  and  now  allege  the  fact  was  and  is,  that  bonds 
to  the  amount  of  $500,000  should  be  issued  immediately  for  that  pur- 
pose; and  that  they  acting  as  such  commissioners,  by  and  through 
their  president^  E.  B.  McCagg,  did,  on  the  14tii  of  May, }  369,  apply 
in  writing  to  those  officials,  at  their  respective  offices,  to  issue  such, 
bonds,  which  they  refused,  in  writing,  to  do.  And  the  relationi 
allege,  by  reason  of  such  refusal  they  are  prevented  from  acquirin/» 
for  the  city  of  Chicago,  for  the  purpose  of  a  public  park,  any  of  the 
lands  belonging  to  private  persons  or  corporations,  and  froiv 
enlarging  and  improving  the  park,  as  contemplated  by  the  act^  anc 
aver  they  have  no  adequate  remedy  except  by  mandamus. 


-v 
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•  C.  Ooudy  and  Thomas  ffayne,  for  relator : 

1.  The  legislature  has  fuU  power  over  municipal  corporatione. 
Coole/s  Const  Lim.  192,  193,  231,  235,  250 ;  Meld  v.  PeopUy 
Soam.  79 ;  Mason  t.  Waity  4  id.  127 ;  People  t.  Reynolds,  5  Gildi. 
13 ;  People  v.  Ottaway  48  DL  233 ;  Thomas  v.  Letand,  24  Wend.  d7  ^ 
Town  of  Guilford  v.  Chenango,  13  N.  Y.  143 ;  Kirly  v.  ShaWy  19* 
Pa.  St  268 ;  Sharpless  v.  Mayor,  21  id.  166 ;  DttniKore's  Appeal,  52- 
id.  374;  State  v.  St. 'Louis  County  Court,  34  Mo.  572;  Dayion  v. 
New  Orleans,  12  Ia  An.  515 ;  Cheany  v.  So4>ser,  S  B.  Monr.  330 ; 
Slack  Y.  Maysville  S  Lex.  Railroad,  13  id.  26 ;  Nicol  v.  Mayor,  0 
Humph.  265;  Mayor  v.  State,  15  Md.  462;  People  v.  Mahoney,  13 
Mich.  500:  Montpelier  y.  East  Montpelier,  27  Vt  704;  AspinwnJl 
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T.  Oommissianers  Daviess  Co,,  22  How.  377 ;  People  v.  Ptncknegt 
«2  N.  T.  377. 

2.  The  legislature  has  full  control  oyer  the  property  and  monej 
of  a  city,  and  may  direct  its  use  for  any  purpose  consistent  with  the 
public  good,  of  which  it  is  the  judge.  Oooley's  Const  Lim.  235 ; 
Richland  Co,  y.  Lawrence  Co,,  12  HI.  1 ;  TVnstees  y.  Taiman,  13  id. 
30 ;  Oreenleaf  y.  Trustees,  22  id.  236 ;  Springfield  y.  Power,  25  id. 
187 ;  Dennis  y.  Maynard,  15  id.  477 ;  The  People  y.  Ottawa,  48 
id.  233;  East  Hattford  y.  Hartford  Bridge  Co.,  10  How.  532; 
Mayor  y.  State,  15  Md.  462 ;  Montpelier  y.  JSast  Montpelier,  27  Vt 
704;  Same  y.  Same,  29  id.  19;  StaU  y.  St.  Louis,  34  Mo.  572; 
People  y.  Morris,  13  Wend.  395 ;  People  y.  BatcMdor,  22  N.  Y.  128. 

3.  The  legislature  may  create  a  debt  or  create  a  tax  without  con- 
sent of  corporate  authorities.  Oooley's  Const  Lim.  231 ;  Dennis  y. 
Maynard,  15  HL  477;  People  y.  Ottawa,  48  id.  233;  Kirby  y.  Shaw, 
19  Pa.  St  258 ;  Sharpless  y.  Mayor,  21  id.  166 ;  Burrough  Dunmor^s 
Appeal,  52  id.  374 ;  Thmnas  y.  Leland,  24  Wend.  67 ;  Town  of  Guil- 
ford y.  Chenango,  18  Barb.  615;  Same  y.  Sams,  3  Kern.  143 ;  Peo^ 
pU  y.  Mitchell,  45  Barb.  208;  S.  C,  35  K.  Y.  551;  Mayor  y.  State, 
15  Md.  462 ;  Nicol  y.  Mayor,  9  Humph.  266 ;  People  y.  Mahoney,  13 
Mich.  500 ;  ^ani  o/  iJoww  y.  Roms,  18  N.  Y.  39. 

Storrs  (6  Wilson  and  S,  A.  Irvin,  for  respondents: 

To  the  point  that  the  legislature  could  not  compel  municipal  cor- 
porations  to  incur  debt  for  local  improyement  against  their  will^ 
cited  Hampshire  y.  Franklin,  16  Mass.  87 ;  Cheaney  y.  Hooser,  9  B. 
Monr.  338 ;  Oooley's  Const  Lim.  234,  235 ;  4  N.  H.  566 ;  Calder  y. 
Bull,  3  DalL  386 ;  Wilkinson  y.  Leland,  2  Pet  627. 

Bbeese,  Oh.  J.  (after  stating  the  facts).  The  altematiye  writ 
stands  in  the  place  of  a  declaration  in  an  ordinary  action  of  law,  and 
must  show  a  case  prima  fade  good,  and,  as  in  ordinary  cases,  the 
demurrer  brings  before  the  court  the  whole  merits  of  the  contro- 
yersy.  The  writ  is  only  to  be  awarded  in  a  case  where  the  party 
applying  for  it  shall  show  a  clear  right  to  haye  the  thing  sought  by 
it  done,  and  by  the  persons  or  body  sought  to  be  coerced.  The 
People,  etc.  y.  Hatch,  33  111.  9. 

The  important  question  presented  by  the  demurrer  arises  upon 
the  twelfth  section  of  the  act 
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The  relators  insist  that  it  is  within  the  constitutional  competency 
of  the  general  assembly  to  require  the  issue  of  these  bonds,  in  the 
manner  indicated  in  the  act,  upon  the  demand  of  the  relators,  and 
that  it  was  not  necessary  to  submit  the  question  of  creating  such 
indebtedness  to  the  municipal  corporation  of  Chicago,  or  to  the 
common  council,  or  to  the  mayor  and  comptroller,  and  is  the  neces- 
sary result  of  the  possession  by  the  legislature  of  plenary  power  oyer 
municipal  corporations,  so  full  and  so  absolute  as  to  obliterate  them 
altogether  should  the  public  exigencies  so  demand. 

The  demurrants  contend  that  the  requirement  of  the  twelfth  seo- 
tion,  compelling  them  to  issue  the  bonds  of  the  city  to  pay  for  the 
land  to  be  taken  for  Lincoln  ?ark,  and  to  provide  for  its  improve- 
ment, is  nothing  more  or  less  than  the  imposition  of  a  tax  upon  all 
the  taxable  property  within  the  limits  of  the  city,  which  the  legisla- 
tnre,  of  itself,  without  the  agency  or  consent  of  the  city  of  Chicago, 
as  a  municipal  corporation,  has  no  constitutional  power  to  impose. 
It  is  contended  that  it  is  in  direct  violation  of  section  5  of  article 
9  of  the  constitution  of  the  state,  which  provides  that  the  corporate 
authorities  of  counties,  townships,  school  districts,  cities,  towns  and 
villages,  may  be  invested  with  power  to  assess  and  collect  taxes  for 
corporate  purposes ;  such  taxes  to  be  uniform  in  respect  to  personi 
and  property  within  the  jurisdiction  of  the  body  imposing  the  sama 

It  is  argued  by  the  demurrants,  that,  by  force  of  this  provision, 
none  but  the  corporate  authorities  of  a  city  can  be  invested  with 
the  power  of  assessing  and  collecting  taxes — that  municipal  taxes 
can  only  be  assessed  and  collected  for  corporate  purposes,  and  they 
must  be  uniform  with  respect  to  the  persons  and  property  within 
the  municipal  jurisdiction. 

It  is  also  claimed  that  the  corporate  authorities  of  a  city  are  the 
legislative  department  of  a  city  government,  which  department,  by 
the  charter  of  the  city  of  Chicago,  is  composed  of  the  mayor  and 
two  aldermen  for  each  ward,  elected  by  the  voters  of  the  several 
wards,  and  the  argument  is,  that  by  this  department  alone  can  a 
tax  be  imposed  for  a  corporate  purpose. 

It  is  further  contended,  that  this  scdion  of  article  9  is  an  absolute 
limitation  upon  the  exercise  of  the  taxing  power  by  the  legislature ; 
that  it  so  limits  the  general  powers  of  that  body  in  relation  to 
municipal  taxation  that  all  the  legislature  can  do  is  to  vest  the 
power  in  the  corporate  authorities,  to  be  exercised  or  not,  as  those 
authorities  may  deem  expedient. 
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We  have  read  with  great  care  the  able  arguments  presented  by 
connsel  on  both  sides,  and  hare  examined  the  cases  to  which  they 
refer  as  sustaining  their  propositions.  We  have  not  been  furnished 
with  the  constitutional  proyisions  of  the  several  states  before  whose 
courts  these  determinations  cited  have  been  made,  nor  do  we  know 
wherein  they  resemble  those  of  this  state  or  differ  from  them. 
Some  of  the  cases  cited  deny  to  the  legislature  the  possession  of  the 
power  to  compel,  against  the  will  of  a  municipal  corporation,  its 
citizens  to  incur  pecuniary  obligations  to  be  discharged  by  taxation, 
while  other  cases  seem  to  hold  that  such  corporations  are  so  com- 
pletely under  legislative  control  that  the  legislature  may  comx>el 
them  to  do  whatever  it  may  permit  them  to  do,  having  the  general 
benefit  in  view. 

We  do  not  consider  that  it  is  necessary  we  should  attempt  to  set- 
tle these  conflicting  opinions,  as  this  case  does  not  seem  to  require 
it.  We  are  inclined  to  think,  as  a  mere  question  of  an  exercise  of 
the  taxing  power,  it  would  be  very  difficult  to  sustain  this  law  under 
section  5  of  article  9  of  the  constitution. 

In  Harward  v.  The  St.  Clair  &  Monroe  Levee  <6  Drainage  Com" 
pany,  a  ua»e  submitted  at  the  last  January  term,  but  in  which  no 
opinion  has  been  agreed  upon  when  this  case  was  argued,  we  held 
this  section  was  to  be  construed  as  a  limitation  upon  the  power  of 
the  legislature  to  delegate  the  right  of  corporate  or  local  taxation  to 
any  other  than  the  corporate  authorities,  and  that  by  the  phrase 
"  corporate  authorities  "  must  be  understood  those  municipal  officers 
who  are  either  directly  elected  by  the  people  to  be  taxed,  or  appointed 
in  some  mode  to  which  they  liave  given  their  assent  To  what 
extent  it  is  to  be  construed  as  a  limitation  upon  the  power  of  local 
taxation  directly  by  the  legislature  itself,  it  was  not  necessary  in  that 
case,  nor  is  it  in  this,  to  decide.  However  strong  the  argument  in 
favor  of  so  construing  it,  there  nevertheless  may  be  cases  where  the 
legislature,  without  the  consent  of  the  corporate  authorities,  might 
impose  taxes,  local  in  their  character,  if  required  by  the  general 
good  government  of  the  state,  because  such  taxes  would  not  be 
merely  and  only  for  corporate  purposes ;  as  if  one  of  the  cities  of  the 
state  should  be  insurgent,  requiring  the  interposition  of  the  military 
power,  it  will  not  be  denied  the  state,  on  quelling  the  insurrection, 
could  impose  taxes  upon  the  city  to  defiray  the  expense  of  a  resort 
to  military  power.  So,  if  the  police  department  of  a  city  shonld 
fail  to  furnish  reasonable  security  to  life  and  property,  the  state. 
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undoubtedly,  might  proyide  Buch  foroe,  and  aaeess  the  city  for  the 
ezx)6iise;  but  the  tax  authorized  by  the  act  in  question  iB  for  a  pur- 
pose purely  local  and  corporate,  haying  no  other  element  about  it, 
and  the  commiBeioners  appointed  by  it  are,  in  no  Bense,  corporate 
authoriticB  of  the  city  of  Chicago.  They  are  a  mere  agency  to 
accomplish  the  purpose  specified  in  the  act,  and  made  to  supersede 
the  regularly  constituted  authorities  of  the  city,  to  whom,  by  the 
charter  of  the  city,  had  been  committed  the  establishment,  control 
and  gOTemment  of  the  parks  of  the  city. 

Ifot  being  a  corporate  authority*of  the  city  of  Chicago,  it  cannot 
be  said  they  are  the  authority  contemplated  by  the  fifth  section  of 
article  nine  of  the  constitution,  in  whom  the  legislature  may  vest 
the  power  of  assessing  and  collecting  taxes  for  corporate  purposes. 
Although  no  express  power  is  conferred,  by  this  act,  upon  these 
commissioners  to  assess  and  collect  taxes,  yet,  its  ^equivalent  —  or 
what  is  worse  and  more  oppressive  —  a  power  has  been  conferred 
npon  them  to  impose  a  burden  upon  a  small  locality,  and  without 
its  consent,  of  half  a  million  of  dollars,  to  remove  which  resort  must 
be  had  to  taxation,  to  continue  for  a  series  of  years. 

The  relators  have  cited  numerous  cases  as  authority  m  support  of 
the  point  they  make,  but  they  have  failed  to  find  a  case  wherein  it 
has  been  held  that  the  legislature  can  compel  a  city,  against  its  will^ 
to  incur  a  debt  by  the  issue  of  its  bonds  for  a  local  improvement 
While  it  is  conceded  that  municipal  corporations,  which  exist  only 
for  public  purposes,  are  subject  at  all  times  to  the  control  of  the 
legislature  creating  them,  and  have,  in  their  franchises,  no  vested 
right,  and  whose  powers  and  privileges  the  creating  power  may  alter, 
modify  or  abolish  at  pleasure,  as  they  are  but  parts  of  the  machinery 
employed  to  carry  on  the  afiairs  of  the  state,  over  which,  and  their 
rights  and  effects,  the  state  may  exercise  a  general  superintendence 
and  control  {RicKUmd  County  v.  Lawrence  County y  12  111.  8 ;  Trus- 
tees of  Schools  V.  Tatman,  13  id.  30),  we  are  not  of  opinion  that 
power,  such  as  it  is,  can  be  so  used  as  to  compel  any  one  of  our 
many  cities  to  issue  its  bonds  against  its  will,  to  erect  a  park  or  for 
any  other  improvement —  to  force  it  to  create  a  debt  of  millions — 
in  effect,  to  compel  every  property  owner  in  the  city  to  give  his  bond 
to  pay  a  debt  thus  forced  upon  the  city.  It  will  hardly  be  eon* 
tended,  that  the  legislature  can  compel  a  holder  of  property  ir 
Chicago  to  execute  his  individual  bond  as  security  for  the  payment 
of  a  debt  ao  ordered  to  be  contracted.    A  city  is  made  up  of  indi- 
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yidnals  owning  the  property  within  its  limits,  the  lots  and  blocks 
which  compose  it»  and  the  stractares  which  adorn  thenL  What 
would  be  the  uniyersal  judgment,  should  the  legislature,  stM  ipotUe, 
project  magnificent  and  costly  structures  within  one  of  our  cities — 
triumphal  arches,  splendid  columns,  and  perpetual  fountains — and 
require,  in  the  act  creating  them,  that  eyery  owner  of  property 
within  the  city  limits  should  give  his  indiyidual  obligation  for  his 
proportion  of  the  cost,  and  impose  such  costs  as  a  lien  upon  his 
property  forever  ?  What  would  be  the  public  judgment  of  such  an 
act,  and  wherein  would  it  differ  firom  the  act  under  consideration  ? 

Although,  by  section  16,  the  lands  to  be  taken  for  this  park,  and 
the  property  owned  by  the  city  of  Chicago,  as  a  corporation,  are 
primarily  pledged  for  the  payment  of  the  bonds  demanded,  and  the 
interest  upon  them,  ultimately,  if  the  bonds  are  negotiated,  both 
principal  and  interest  must  be  paid  by  the  people  out  of  their  indi- 
vidual property,  should  the  primary  fund  be  insufficient  This  is 
apparent  firom  this  fifth  section,  which  declares  that  ^  the  general 
assembly  shall  require  that  all  the  property  within  the  limits  of  mu- 
nicipal corporations,  belonging  to  individuals,  shall  be  taxed  for  the 
payment  of  debts  contracted  under  authority  of  law/'  These  bonds 
are  a  debt — it  is  a  debt  created  under  the  authority  of  law,  and  is 
an  enduring  lien  upon  the  property  of  every  individual  owner.  The 
debt  being  created  by  authority  of  law,  the  legislature  is  compelled 
to  require  that  individual  property  shall  be  taxed  to  pay  it  They 
have  no  discretion  upon  the  subject  Here,  then,  is  a  case  where 
taxes  may  be  assessed,  not  by  any  corporate  authority  of  the  city, 
but  by  commissioners  to  whom  is  intrusted  the  erection,  establish- 
ment and  control  of  this  park,  and  this  without  the  conseut  of  the 
property  owners. 

We  do  not  think  it  is  within  the  constitutional  competency  of  the 
legislature  to  delegate  this  power  to  these  commissioners.  If  the 
principle  be  admitted,  that  the  legislature  can,  uninvited,  of  their 
mere  will,  impose  such  a  burden  as  this  upon  the  city  of  Chicago, 
then  one  much  heavier  and  more  onerous  can  be  imposed, — in 
short,  no  limit  can  be  assigned  to  legislative  power  in  this  regard. 
If  this  power  is  possessed,  then  it  must  be  conceded  that  the  property 
of  every  citizen  within  it  is  held  at  the  will  and  pleasure  of  the 
legislature.  Can  it  be,  that  the  general  assembly  of  the  state,  just 
and  honest  as  its  members  may  be,  is  the  depositary  of  the  rights  of 
property  of  the  citizen  ?    Would  there  be  any  sufficient  security  for 
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property  if  such  a  power  was  oonceded  ?  Ko  well-regulated  mind 
can  entertain  the  idea  that  it  is  within  the  constitutional  competencj 
of  the  legislature  to  subject  the  earnings  of  any  portion  of  our 
people  to  the  hazards  of  such  legislation. 

We  tail  to  perceive  any  real  difference,  in  principle,  in  forcing 
this  burden  upon  the  city,  and  imposing  a  like  burden,  by  the 
direct  action  of  the  legislature,  upon  individual  property  owneis 
within  it,  for  in  both  cases  the  debt,  at  maturity,  must  be  paid  by 
such  holders,  while  the  accruing  interest  is  a  constant  drain  upon 
their  resources. 

No  case,  amid  the  multitude  which  have  been  cited  by  the 
relators,  goes  to  the  extent  of  this,  and  with  our  understanding  of 
the  constitution,  no  warrant  is  found  there  for  such  legislation. 
Bather  than  attempt  to  comi)el  submission  to  such  a  law,  surely, 
the  alternative  should  be  presented  to  the  city  to  be  deprived  of  its 
corporate  franchises,  for  cases,  if  such  legislation  is  sanctioned,  may 
arise  where  a  city  would  prefer  such  deprivation  in  preference  to 
incurring  a  debt  which  might  prove  greatiy  detrimental  to  their 
prosperity  or  wholly  ruinous. 

The  respondents  are  officers  of  the  city,  elected  by  the  people  of 
the  several  wards.  They  represent  the  people — they  are  their  law- 
fdlly  constituted  agents,  and  have  refused  to  issue  the  bonds  demandecL 
The  question  is  merely  local,  and  no  right  that  we  can  discover 
having  been  acquired  under  the  law,  a  proper  case  for  our  inter- 
ference has  not  been  made  out.  If,  however,  the  common  council, 
clothed,  as  it  is  by  the  charter,  with  power  over  this  whole  subject 
of  parks,  and  with  power  to  direct  the  issue  of  bonds,  shall  pass  an 
ordinance  directing  the  mayor,  comptroller  and  city  clerk  to  issue 
these  bonds,  and  thoy  should  refuse,  we  might  interfere  and  compel 
them  by  mandamus  to  do  the  required  act,  but  we  cannot  on  this 
record,  with  the  views  we  entertain  and  have  expressed. 

There  is  another  view  we  have  taken  of  this  case,  to  which  we 
win  now  advert,  and  whicn  seeme  to  us  to  settle  the  question  made 
beyond  all  controversy. 

By  section  37  of  article  3  of  our  constitution,  the  state  is  pro* 
hibited  from  creating  a  debt  exceeding  $50,000,  without  the  consent 
bl  the  people,  manifested  by  a  vote  at  a  general  election,  and  the 
law  authorizing  its  creation  is  required  to  be  published  at  least 
three  months  before  the  vote  is  taken,,  and  provision  is  required  to 
be  made  at  the  same  time  for  the  payment  of  the  interest  annually 
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418  it  may  accrue,  by  a  tax  to  be  levied  for  the  purpoee,  or  from  other 
eonrces  of  rerenue,  which  law  proyiding  for  levying  such  tax  is  also 
to  be  submitted  to  the  people  with  the  law  providing  for  contracting 
the  debt. 

So  sensibly  impressed  were  the  framers  of  our  constitution  of  the 
liability  of  legislative  bodies  to  incur  debts,  sometimes  for  objects 
not  entirely  praiseworthy  or  useful,  and  the  hazards,  losses  and 
disturbances  to  which  they  lead,  that  they  interposed  the  power  of 
the  people  at  the  very  threshold  to  prevent  this  danger — to  tie  up 
the  hands  of  the  legislature  on  this  subject — to  divest  it  of  a  power 
which  dear-bought  experience  had  satisfied  the  people  should  not  be 
left  unrestrained. 

The  burden  imposed  by  this  law,  upon  a  fractional  part  of  this 
great  state,  is  tenfold  heavier  than  the  legislature  can  impose  upon  the 
people  of  the  whole  state,  without  their  previous  consent  manifested 
by  a  vote  at  a  general  election.  In  view  of  this  wise  and  salutary 
provision  of  the  constitution,  can  it  be  seriously  contended,  that  the 
legislature  car.  exercise  the  assumed  power  to  force  one  and  all  of 
the  municipalities  of  this  state  to  incur  debts  amounting  to  milliona 
of  dollars,  by  one  dash  of  the  legislative  pen,  for  corporate  purposes, 
when,  to  meet  the  most  urgent  demands  of  the  public,  and  provide  for 
the  general  welfare,  they  cannot  create  a  debt  against  the  state 
exceeding  the  sum  of  $50,000  ?  The  proposition  is  so  inconsistent 
with  the  spirit  and  plain  intention  of  this  provision  that  it  can 
receive  no  favor  in  this  court. 

How  can  we  hold,  in  view  of  the  protection  this  clause  was 
designed  to  give  the  people  of  the  whole  state,  that  the  people  of  a 
particular  municipality  can  be  subjected  to  a  corporate  debt,  with- 
out the  consent  either  of  the  people  to  be  taxed  or  of  their  corporate 
authorities  ? 

The  protection  of  the  whole  implies,  necessarily,  the  protection 
of  all  its  organized  parts,  and  the  whole  cannot  be  secure  while  all 
or  any  of  its  parts  are  exposed  to  danger.  What  is  the  real  value  of 
this  provision  of  the  constitution,  if  the  legislature,  inhibited  from 
incurring  a  debt  beyond  $50,000  on  behalf  of  the  state,  may  force  a 
debt  ten  fold  or  one  hundred  fold  greater,  for  there  is  no  limit  to 
the  power,  upon  all  the  cities  of  the  state  ?  We  can  perceive  none. 
Where  these  municipalities  become  so  indebted  by  compulsion  of 
the  legislature,  the  whole  state,  in  its  real  and  substantive,  if  not  in 
its  corporate,  body,  will,  in  truth  and  in  fact,  be  the  debtor,  for  the 
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same  power  of  coercion  can  be  applied  to  counties  and  towns,  and  as 
the  state  is  made  up  of  cities,  counties  and  towns,  the  whole  state  may 
thus  become  involved.  This  provision,  then,  would  be  no  restriction 
upon  the  power  to  create  a  debt  beyond  a  certain  amount,  and  woul<? 
fail  of  its  purpose  of  protecting  the  state  and  its  citizens  from  oppress- 
ive burdens.  Those  citizens  jsvho  are  to  be  affected  by  the  debt 
should  certainly  have  some  voice  in  its  creation,  on  the  same  princi- 
ple that  the  people  of  the  whole  stat.e  are  to  express  their  consent, 
by  a  vote,  to  the  creation  of  a  debt  affecting  them  and  their  material 
intei'ests. 

We  do  not,  of  course,  intend  to  be  undei-stood  by  this  reasoning 
as  asserting  that  the  legislature  cannot  authorize  the  proper  corpor- 
ate authorities  of  a  municipality  to  issue  its  bonds  for  corporate 
purposes  for  more  than  $50,000,  even  without  a  vote  of  the  people. 
What  we  do  say  is,  that  an  attempt  by  the  legislature  to  compel  a 
municipality  to  do  this,  without  either  a  popular  vote  or  the  assent 
of  its  duly  elected  corporate  authorities,  is  not  in  harmony  with  the 
spirit  of  this  provision  of  the  constitution. 

This  power  over  municipalities  is  not  to  be  found  in  the  power 
conceded  to  tlie  legislature  to  alter,  modify  or  abolish  their  charters. 
It  has  no  abiding  place  in  the  constitution,  and  we  are  constrained 
to  say,  the  legislature  in  imposing  this  burden  upon  the  city  of 
Chicago  assumed  a  power  which  the  constitution  of  the  state,  in  its 
spirit  and  true  meaning,  inhibited  them  from  exercising. 

We  have  been  referred  to  the  case  of  The  City  of  Ottawa  v.  The 
Feople  ex  rel.  Caton,  48  111.  233,  as  conclusive  in  favor  of  the 
relators.  We  do  not  so  understand  it.  In  that  case,  the  question 
of  the  constitutionality  of  the  act  of  the  legislature  requiring  the 
levy  and  collection  of  a  tax  for  the  construction  of  the  bridges 
within  the  corporate  limits  of  the  city  of  Ottawa  was  not  argued, 
and  was  not  really  presented  by  the  record.  The  tax  had  been 
levied  and  collected  and  disbursed  in  building  the  bridges,  without 
objection.  The  act  authorizing  their  construction  provided,  that, 
when  finished,  they  should  be  under  the  control  of  the  city  author- 
ities for  the  use  of  the  public.  They  were  pivot  bridges,  and  when 
completed  the  city  refused  to  take  charge  of  them,  or  to  incur  the 
expense  of  making  them  available  to  the  public.  A  mandamus  was 
allowed  to  compel  them  to  perform  the  duty  enjoined  upon  them 
by  the  act 

^  Had  the  tax  payers  resisted  tho  ]^v'-  mid  collection  ol  the  tax,  on 
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the  gi'ound  that  neither  the  people  of  the  city,  nor  the  corporate 
authorities,  had  assented  to  its  imposition,  some  analogy  mignt  have 
existed.  That  case  only  holds  that  the  city  should  perform  a  duty 
imposed  upon  it  by  the  act  authorizing  the  constraction  of  the 
bridges. 

Disposing  of  the  main  question  renders  it  unnecessary  to  discuss 
the  question,  Are  these  commissioners  officers  ? 

On  the  whole  case,  it  seems  to  us  one  where  the  city  should  be 
permitted  to  submit  to  a  deprivation  of  its  corporate  franchises, 
instead  of  being  placed  under  a  mandamus  by  the  courts.  This 
alternative,  as  we  have  before  said,  ought  in  justice  be  allowed  it 
If  this  act  of  the  legislature  is  sanctioned,  the  same  power  can  be 
applied  to  all  our  counties,  cities,  and  incorporated  towns,  and  the 
very  consequences  produced  which  it  was  the  object  of  section  37 
of  article  3  of  the  constitution  to  prevent. 

We  do  not  think  a  case  for  tne  interference  of  this  court  is  pre- 
sented by  the  alternative  writ,  and  the  demurrer  thereto  must  be 
allowed  and  the  peremptory  mandamus  refused. 

Mandamus  refused. 


Beach  t.  Milleb. 

(SI  111.  906.) 

Chf>enani  cLgainst  incumbrance — Easement  of  railroad  a  breach  of. 

The  owner  of  a  parcel  of  land  through  which  a  railroad  ran  convejed  the 
land  by  a  deed  purporting  to  convey  the  entire  parcel  without  reservations 
as  to  the  right  of  way  of  the  railroad.  In  an  action  of  covenant,  held,  that 
this  right  of  way  was  such  an  incumbrance  as  would  constitute  a  breach  of 
a  covenant  against  incumbrance  contained  in  the  deed. 

Action  for  breach  of  covenant  of  seisin  and  against  incumbran'^ea 
The  facts  are  stated  in  the  opinion. 

Williams  <&  dark  and  H,  N.  Knightly y  for  plaintiff  in  error. 

A,  M,  Craig,  for  defendant  in  error. 

Walker,  J.    This  was  an  action  of  covenant  brought  by  plain- 
tiff in  error,  in  the  Knox  circuit  court,  against  defendant  in  erroi. 
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to  recover  damages  claimed  to  have  been  sustained  by  reason  of  an 
alleged  breach  of  covenants  contained  in  a  deed,  by  which  tlie  lattei 
conveyed  to  the  former  the  east  half  of  the  north-east  quarter  of 
section  35,  in  township  11  nortli,  of  range  2  cast,  except  four  acre* 
in  the  south-east  corner,  south  of  "Middle  Prairie  road."  Th( 
covenant  contained  in  the  deed,  and  upon  which  this  action  if 
founded,  is  this : 

"  And  the  said  party  of  the  first  part,  for  himself  and  his  hei.-s, 
executors  and  administrators,  does  hereby  covenant  to  and  with  the 
said  party  of  the  second  part,  her  heirs,  executors,  administrators 
and  assigns,  that  he  is  well  seized  of  the  premises  above  described, 
as  of  a  good  and  indefeasible  estate  of  inheritance  in  fee  simple,  and 
has  good  right  to  sell  and  convey  the  same  in  manner  and  form 
aforesaid ;  that  the  above-described  premises  are  free  from  all  incum- 
brances, and  that  the  above-described  premises,  in  the  quiet  and 
peaceable  possession  of  the  said  party  of  the  second  part,  her  heirs 
or  assigns,  against  the  claims  of  all  persons  whomsoever,  he  will 
forever  warrant  and  defend." 

Breaches  are  assigned  on  each  of  these  covenants,  in  the  usual 
form.  A  large  number  of  pl^as  were  filed,  and  issues  joined  on  a 
part  of  them,  and  demurrers  sustained  to  the  others;  and  a  trial  wai 
had  before  the  court  and  a  jury,  resulting  in  a  verdict  and  judgment 
in  favor  of  defendant. 

On  the  trial  below  it  appeared  that  the  defendant  in  error,  on  the 
27th  day  of  September,  1855,  conveyed  the  right  of  way  across  the 
land  described  in  the  deed  sued  upon  to  the  Peoria  and  Oquawka 
Railroad  Company.  The  consideration  mentioned  is  one  hundred 
dollars,  but  the  width  of  the  right  of  way  is  not  mentioned,  nor  is  it 
located  by  description  in  the  deed.  But  the  evidence  shows  that  the 
road  is  constructed  across  this  land,  and  is  in  use  by  the  company. 
It  also  appears  that  the  company  claims  one  hundred  feet  in  width 
and  eighty-one  and  one-half  rods  in  length  across  the  land.  It  also 
appeare  that  the  railroad  was  in  the  use  and  occupancy  of  this  strip 
of  land  at  the  time  plaintiff  purchased,  and  that  he  was  aware  of  the 
fact,  but  nothing  seems  to  have  been  said  in  reference  to  it  at  the 
time  or  previous  to  the  sale.  Plaintiff  in  en^or  claims  that  this  is 
such  an  inciunbrance  as  creates  a  breach  of  the  covenant  against 
incumbrances,  but  defendant  insists  that  it  is  not,  and  that  the 
action  cannot,  therefore,  be  maintained.  There  is  nothing  which 
shows  that  there  was  any  reservation  of  this  right  of  way  from  the 
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operation  of  defendant's  deed.  He  conveyed  the  tract  as  a  whole, 
except  the  four  acres,  which  does  not  apply  to  this  right  of  way. 
The  deed,  by  its  terms,  conveyed  all  of  the  lands  embraced  within 
the  lines  of  the  description,  except  the  four  acres  it  reserved,  and 
this  strip  passed  as  effectually  by  the  conveyance  as  any  other  three 
acres  in  the  tract ;  and  the  fee  to  this  strip  no  doubt  passed  to  and 
vested  in  plaintiff,  as  did  the  balance  of  the  land  embraced  in  the 
deed.  The  conveyance  to  the  railroad  only  purports  to  convey  the 
right  of  way,  and  not  the  fee  to  the  land.  Even  if  it  was  capable 
of  taking  the  fee,  the  deed  does  not  purport  to  convey  it. 

The  husband's  right  to  the  curtesy  is  contingent,  and  until  it 
vests  he  has  no  present  interest  in  the  land.  It  does  not  vest  in 
the  husband  until  the  death  of  the  wife,  and  until  he  has  a  present 
interest  he  has  no  right  to  sue.  In  this  case  the  land  belongs  to 
the  wife,  and  she  may,  as  repeatedly  held  by  this  court,  maintain  an 
action  in  her  own  name  when  her  property  has  been  injured  or  her 
rights  thereto  have  been  affected.  The  suit  was,  therefore,  properly 
brought,  as  the  covenant  was  to  her  and  the  ownership  in  her. 

Was  this  right  of  way,  then,  an  incumbrance  upon  the  land  ?  We 
think  it  was.  It  is  true,  the  authorities  on  this  question  are  not 
harmonious,  but  we  think  the  current  holds  such  an  easement  to  be 
an  incumbrance,  and  that  they  are  supported  by  the  better  reason. 
In  the  case  of  Frescott  v.  True7nan,  4  Mass.  627,  Chief  Justice  Par- 
BONS,  in  delivering  the  opinion  of  the  court,  says :  "  Thus  the  right 
to  an  easement  of  any  kind  in  the  land  is. an  incumbrance.  So  is  a 
mortgage.  So  also  is  a  claim  of  dower,  which  may  partly  defeat  the 
plaintiff's  title  by  taking  a  freehold  in  one-third  of  it"  And  to  the 
same  effect  are  the  cases  of  Mitchell  v.  Warner,  5  Conn.  497,  and 
Harlow  v.  Thomas,  15  Pick.  68,  where  it  is  held  that  a  private 
way  over  the  land  is  an  incumbrance.  A  right  to  go  upon  the  land 
to  clear  an  artificial  water-course  has  been  so  held  {Prescott  v.  Wil- 
liams, 5  Met.  433),  and  a  right  to  cut  timber  on  land  was  held  to  be 
an  incumbrance.     Calhcart  v.  Bowman,  5  Barr,  319.  • 

In  the  case  oi  Kellogg  v.  Ingersoll,  2  Mass.  97,  Chief  Justice  Par- 
sons said,  in  delivering  the  opinion  of  the  court,  that  "  the  court  are 
Well  satisfied  that  the  road,  as  there  described,  is  an  incumbrance  on 
Jie  land  sold.  It  is  a  legal  obstruction  to  the  purchaser  to  exercise 
hat  dominion  over  the  land  to  which  the  lawful  owner  is  enticled* 
An  incumbrance  of  this  nature  may  be  a  great  damage  to  tlie  pur- 
chaser, or  tlie  damage  may  be  very  inconsiderable,  or  merely  noini- 


SEPTEMBER  TERM,  1869. 


Beach  v.  Miller. 


nal.  The  amount  of  damages  is  a  proper  subject  of  consideration 
for  the  jury,  who  may  assess  them,  but  it  cannot  affect  the  question 
wliether  a  public  town  road  is  an  incumbrance  of  the  land  over 
which  it  is  laid." 

Whei*e  a  purchaser  acquires  the  fee  to  land  free  and  unincuni-* 
bered,  he  obtains  the  absolute  dominion  over  it,  and  may  use  and 
enjoy  it  by  appropriating  it  to  any  legitimate  use  he  may  choose. 
But  where  it  is  subject  to  easements  it  is  not  free,  nor  can  he  enjoy 
it  to  its  full  extent  When  incumbered  by  a  private  or  public  way 
passing  over  it,  he  does  not  have  absolute  dominion  over  it,  as  he 
woulu  were  it  not  under  such  servitude.  With  the  easement  of  a- 
private  way  the  person  holding  it  can  use  and  enjoy  it  in  his  own 
right  for  the  purposes  of  the  way,  and  the  owner  of  the  fee  cannot 
control  its  use.  So  of  a  public  highway,  the  public  enjoy  the  right 
to  its  unobstructed  use,  in  defiance  of  the  owner  of  the  fee.  Wliere 
property  is  free  from  such  servitudes,  the  owner  may  use  and  appro- 
priate every  part  of  it  to  his  individual  and  exclusive  use,  but  the 
portion  occupied  by  such  easements  is  not  in  any  sense  under  his 
control  in  its  use  and  enjoyment,  except  it  be  consistent  with  the 
enjoyment,  and  without  obstructing  those  having  the  easement  in 
Its  enjoyment. 

When  a  purchaser  obtains  title  by  deed  without  coyenants,  he  of 
course  takes  it  subject  to  all  defectd  and  incumbrances  it  may  be 
under  at  the  time  of  the  conveyance.  But  where  a  person  insists 
upon  and  obtains  covenants  for  title,  he  has  the  right,  when 
obtained,  to  rely  upon  them  and  enforce  their  performance  or 
recover  damages  for  their  breach.  The  vendor  is  under  no  com- 
pulsion to  make  coyenants  when  he  sells  lands,  but  having  done  so 
he  must  keep  them,  or  respond  in  damages  for  injury  sustained  by 
their  breach.  Nor  is  it  a  release  or  discharge  of  the  covenant  to 
say  that  both  parties  knew  it  was  not  true,  or  that  it  would  not  be 
performed  when  it  was  made.  A  person  may  warrant  an  article  to 
be  sound  when  both  buyer  and  seller  know  it  is  unsound ;  so  ilvs 
seller  may  warrant  the  quantity  or  quality  of  an  article  he  sella 
when  both  parties  know  that  it  is  not  of  the  quality  or  does  not 
contain  the  quantity  warranted.  In  fact,  the  reason  the  purchaser 
insists  upon  covenants  for  title,  or  a  warranty  of  quality  or  quantity, 
is  because  he  either  knows  or  fears  that  the  title  is  not  good,  or  that 
the  article  lacks  in   quantity  or  quality.    If  he  were  perfectly 
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assured  on  these  questions,  he  would  seldom  be  tenacious  in  obiuin- 
ing  a  covenant  or  warranty. 

If,  then,  a  private  or  public  way  is  an  incumbrance,  and  we  liavc 
seen  that  it  is,  it  follo'ws  that,  in  principle,  a  turnpike  or  railway, 
legally  located,  and  running  over  a  piece  of  land  upon  the  same 
ground,  and  for  the  same  reasons,  must  be  held  to  be  an  incum- 
brance, as  it  in  an  equal  or  greater  degree  obstructs  or  incumbers 
the  free  use  of  the  land.  And  a  person  selling  land  thus  incum- 
bered, and  covenanting  that  it  is  not,  must  be  held  to  perform  hi.< 
covenant  by  its  removal,  or  respond  in  damages. 

We  are  aware  that  in  Pennsylvania  a  different  rule  obtains.  But 
in  that  state  the  government  and  subsequent  vendors  allow  in  meas- 
urement of  land  six  per  cent  of  the  quantity,  which  the  public 
have  a  right  to  appropriate  for  highways  withbut  compensation  to 
the  owner. 

Such  being  the  case,  we  should  not  expect  to  find  their  courts 
holding  that  a  public  highway  was  such  an  incumbrance  as  would 
amount  to  a  breach  of  the  covenant  against  incumbrances.  It  ie 
true,  the  court  does  not  place  the  decision  upon  this  ground,  but  it 
no  doubt  had  its  weight  with  the  court. 

And  it  is  true,  that  in  New  York,  in  the  case  of  Whiteheck  v. 
Vooky  15  Johns.  482,  Spencer,  J.,  in  delivering  the  opinion  of 
the  court,  expressed  a  strong  doubt  whether  a  public  road  was  such 
an  incumbrance. 

In  Maine,  New  Hampshire,  Connecticut, Vermont  and  Iowa,  their 
courts  seem  to  have  followed  the  case  of  Kellogg  v.  Ingersoll^  and 
are  opposed  to  the  doctrine  of  the  Pennsylvania  courts. 

Although  the  fee  may  not  have  passed  by  the  deed  in  this  case, 
still  the  right  of  user  Avas  granted,  and  that  being  vested  in  the  niil- 
road  company,  and  they  having  its  exclusive  use,  it  must  be  held 
to  be  an  incumbrance,  within  the  covenants  of  this  deed,  and,  being 
an  incumbrance,  it  operated  as  a  breach  of  the  covenant,  and  gives 
the  right  of  recovery. 

But  the  court  below,  having  acted  upon  rules  not  in  accordance 
with  the  views  herein  expressed,  the  judgment  of  that  court  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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City  of  Chicago,  appellant,  v.  McGinn. 

(51  HI.  206.) 
Bridges  aver  ruMdgable  streams — BigTU  of  state  to  build  or  regtUate, 

rhe  light  of  free  navigation  of  a  river  is  not  inoonaistent  with  the  right  of  a 
state  to  provide  means  of  crossing  the  same  by  bridges  or  otherwise,  pro- 
vided such  bridges  do  not  materiallj  injure  navigation. 

The  common  conncil  of  Chicago,  in  parsuance  of  a  power  granted  in  their 
charter,  passed  an  ordinance  to  the  effect  that  the  draws  of  the  bridges  over 
the  Chicago  river  should  be  closed  every  ten  minutes,  if  necessary,  for 
the  passage  of  persons  or  teams,  and  that  any  person  in  charge  of  a  ves- 
sel navigating  the  river  who  should  attempt  to  pass  any  bridge,  or  approach 
so  near  as  to  occasion  damage  thereto,  while  the  draw  was  so  closed,  should 
be  subject  to  a  pei>a11/  prAscribfHl.  JETeld,  that  the  legislature  had  power  to 
authorize  the  Ar^tABfion  council  to  regulate  the  passage  of  vessels  through 
the  bridges,  *l.**  '  nat  the  ordinance  in  question  was  a  reasonable  exercise  of 
that  author ^rv,  and  therefore  valid. 

Apr^>.i^  from  the  superior  court  of  Chicago.  The  facts  are  stated 
»u  the  opinion. 

'?.  A,  Irvin,  for  appellant 
•Spafford  &  McDaid,  for  appellee. 

Bbeese,  C.  J.  The  question  presented  by  this  record  arises  upon 
an  ordinance  passed  by  the  common  council  of  the  city  of  Chicago, 
entitled  "  An  ordinance  regulating  the  time  and  manner  of  vessels, 
in  passing  through  the  swing  bridges  oyer  the  Chicago  rivsr  and  its 
branches,"  passed  April  22, 1867. 

The  ordinance  is  as  follows: 

Be  it  ordained  by  the  common  council  of  the  city  of  Chicago : 

Sec.  1.  That  the  board  of  public  works  of  said  city  be,  and  they 
are  hereby,  required  to  provide,  construct  and  arrange  at  the  several 
bridges  over  the  Chicago  river  and  its  branches,  in  the  best  and  most 
practicable  manner,  vessel  signals,  as  required  by  section  two  of  this 
ordinance. 

§  2.  Said  signals  shall  be  of  material  of  a  red  color  for  use  in  the 
day  time,  and  shall  be  of  such  size,  and  so  placed,  when  elevated, 
thai  they  may  be  readily  seen  up  or  down  the  river.     The  signal  for 
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thf  iiiglit  time  shall  be  a  red  lantern,  of  such  size,  and  so  placed  and 
arranged  when  elevated,  as  to  be  seen  easily  up  or  down  the  river. 

§  3.  It  shall  be  unlawful  for  the  owner  or  owners,  officers,  or  other 
persons  in  chai-ge  of  any  vessel  or  vessels  navigating  the  Chicago 
river  or  its  branches,  or  any  part  thereof,  to  attempt  to  pass  any  of 
the  bridges  over  the  said  river  or  its  branches  while  said  signal  or 
signals  are  up  or  elevated,  or  to  approach  so  near  to  any  of  said 
bridges  at  such  times  as  that  the  same  may  be  injured  or  damaged, 
or  while  the  said  bridges,  or  any  of  them,  may  be  opening  or  closing. 

§  4.  Bridge  tenders,  or  persons  in  charge  of  the  bridges,  shaU  not 
close  the  same  against  vessels  seeking  to  pass  through,  until  passen- 
gers, teams  or  vehicles  have  been  delayed  fully  ten  minutes  by  the 
bridges  being  open. 

§  5.  Whenever,  between  the  hours  of  six  o'clock  .in  the  morning 
and  seven  o'clock  in  the  evening,  persons,  teams  or  vehicles  have 
been  delayed  at  said  bridges  fully  ten  minutes,  by  reason  of  said 
bridges  being  open  for  vessels  to  pass,  it  shall  be  the  duty  of  the 
bridge  tenders,  or  other  persons  in  charge  of  the  bridge  or  bridges, 
to  display  said  signal,  and  immediately  close  the  same  and  keep  the 
same  closed  for  fully  ten  minutes,  for  such  persons,  teams  or  vehicles 
to  pass  over,  if  so  much  time  shall  be  required,  when  the  same  shall 
be  opened  again  and  kept  open  (if  necessary  for  vessels  to  pass)  for 
the  like  period,  and  so  on  alternating  (if  necessary)  during  the  hours 
aforesaid. 

§  6.  Any  person  who  shall  violate  any  of  the  provisions  of  this 
ordinance,  in  addition  to  being  chargeable  with  whatever  damage 
may  result  to  the  city  by  reason  of  any  such  violation,  shall  also  be 
subject  to  a  penalty,  for  each  and  every  such  violation,  of  one  hun- 
dred dollars ;  and  in  case  the  same  person  or  persons  violate  such 
provisions,  or  any  of  them,  a  second  or  more  times,  in  addition  to 
the  penalty  or  fine  authorized  as  aforesaid,  the  court  before  which 
the  trial  is  had  may  also  imprison  such  offender  or  offenders,  not 
exceeding  three  months,  in  the  city  bridewell  or  house  of  correction. 

§  7.  It  shall  be  the  duty  of  the  harbor  master,  under  the  direc- 
tion and  supervision  of  the  comptroller,  immediately  after  this 
ordinance  takes  effect,  to  cause  the  same  to  be  printed  in  the  form 
of  hand-bills  or  posters,  in  such  numbers  as  said  comptroller  may 
iloem  necessary,  and  distribute  the  same  among  the  owners,  oflicors 
and  others  having  charge  of  tugs  and  vessels,  as  far  as  practicahlo, 
and  also  to  the  bridge  tenders  or  persons  ^in  charge  of  tlie  bridges. 
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§  8.  It  shall  be  the  duty  of  the  harbor  master,  so  far  as  in  his 
power,  to  see  that  the  provisions  of  this  ordinance  are  fairly  and 
faithfully  observed,  and  when  necessary  he  shall  call  on  the  super- 
intendent of  police  for  aid  to  enable  him  so  to  do. 

§  9.  This  ordinance  shall  be  in  force  and  take  effect  from  autl 
after  its  passage  and  due  publication. 

The  action  was  brought  by  the  city  before  the  police  court  for 
the  penalty  incurred  by  a  violation  of  the  third  section  of  the  ordi- 
nance. A  judgment  was  rendered  in  favor  of  the  city  for  the  pen- 
alty imposed  by  the  sixth  section,  and  an  appeal  taken  by  the 
defendant  to  the  superior  court  of  the  city,  in  which  court,  on  a  trial 
by  jury,  under  instructions  from  the  court,  a  verdict  was  found  for 
the  defendant,  and  judgment  for  costs  was  rendered  against  the 
citv. 

To  reverse  this  judgment,  the  plaintiff  brings  the  record  herti  by 
appeal. 

The  questions  presented  are,  have  the  common  council  authority 
to  pass  any  ordinance  regulating  the  time  and  manner  of  vessels 
passing  through  the  bridges  erected  over  and  across  the  Chicago 
river,  and,  if  they  have  this  power,  is  the  ordinance  above  cited  :i 
proper  and  ressonable  exercise  of  the  power  ? 

Appellee  takes  the  ground,  that  the  ordinance  is  void  for  wane  i>I 
power  in  the  common  council,  under  the  charter  of  the  city,  to  pass 
it;  and,  further,  if  the  common  council  acted  in  pursuance  of  the 
charter,  then  the  charter  in  that  regard  is  unconstitutional  and  void, 
and  consequently  the  oitlinance  is  void. 

The  points  made  involve  the  constitutional  power  of  the  legisla- 
ture over  navigable  rivers  wholly  within  the  limits  of  this  state. 

This  subject  received  the  deliberate  consideration  of  this  court  in 
the  case  of  The  Illinois  River  Packet  Co.  v.  The  Peoria  Bruhie 

•J 

Association,  38  111.  467,  in  which  the  power  was  affirmed,  and 
nothing  has  been  shown  since  to  induce  a  change  of  opinion. 

It  was  there  said,  the  right  of  free  navigation  of  the  Illinois  river 
was  not  inconsistent  with  the  right  of  the  state  to  provide  means  of 
crossing  the  river,  by  bridges  or  otherwise,  provided  such  bridges  do 
not  essentially  injure  the  navigation  of  the  river.  The  right  to 
navigate  them,  and  the  right  to  cross  them  by  bridges  are  co-existent, 
and  neitlier  can  be  permitted  to  destroy  or  essentially  impair  the 
other.     These  remarks  equally  apply  to  other  navigable  rivers. 

And  remarking  upon  the  provision  of  the  ordinance  of  1787,  tli  it 
Vol.  II.— 38 
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the  navigable  waters  leading  into  the  Mississippi  and  St  Lawrence, 
and  the  carrying  places  between  the  same,  shall  be  common  high- 
ways, and  forever  free,  as  well  to  the  inhabitants  of  the  territory  aa 
to  tlie  citizens  of  the  United  States,  and  without  any  tax,  impost  or 
duty  therefor,  it  was  said  there  was  no  restriction  on  the  power  of 
the  state,  if  the  ordinance  was  yet  in  force,  to  use  the  most  improved 
artificial  means  of  crossing  those  waters.  The  ordinance  only  pro- 
hibits its  obstruction  and  the  imposition  of  a  tax  or  duty  on  its 
navigation.  Nothing  less  than  a  total  obstruction  by  dams,  or  other 
impediments  of  that  nature,  would  be  a  violation  of  its  provisions. 
Navigation  upon  them  would  not  then  be  free,  for  the  very  current 
itself  would  be  in  custody,  and  mankind  be  thereby  excluded  from 
its  profitable  use.  That  it  does  not  mean  that  the  river  and  its 
navigation  shall  be  a  common  highway,  free  from  all  and  every  con- 
dition, but  only  that  it  shall  be  free  from  obstruction  and  free  from 
any  burden  imposed  in  the  shape  of  a  duty  or  tax. 

And  in  remarking  upon  the  peculiar  position  of  Chicago  upon 
its  little  river,  it  was  then  asked,  has  any  one  advanced  the  idea 
that  those  bridges,  furnished  with  capacious  draws  for  the  passage 
of  vessels,  materially  obstruct  its  navigation,  or  if  they  do,  have  not 
all  yielded  to  the  necessity  of  their  erection  ?  How  could  tlie  busi- 
ness and  intercourse  of  that  great  and  growing  city  be  carried  on 
without  these  facilities  ?  and,  while  the  navigation  of  the  river  is  not 
subject  to  tolls  or  duties,  who  has  a  right  to  complain  of  these 
structures  ? 

Some  of  those  questions  are  answered  now,  for  the  first  time,  by 
the  defense  set  up  in  the  court  below,  and  urged  here,  that  these 
bridges  are  a  material  obstruction  and  subject  navigation  to  great 
delay  and  peril. 

In  that  case,  it  was  also  said  that  mere  delay  in  passing  these 
bridges,  which  prudence  would  advise  at  unpropitious  moments 
when  winds  and  currents  are  not  favorable,  cannot,  in  our  judg- 
ment, affix  to  them  the  quality  of  a  material  obstruction,  or  of  any 
other  description  of  obstruction,  for  the  erection  of  which  the 
owners  should  be  liable  in  damages.  It  is  a  matter  of  necessity  that 
the  franchise  of  navigation  should  be  constrained  to  meet  the 
exigency,  and  yield  some  of  its  asserted  rights  for  the  sake  of  worki 
of  such  great  public  utility. 

In  addition  to  what  was  said  in  the  above  cited  case,  we  mighi 
eay,  that  neither  the  TlUiiuis,  the  Mississippi  nor  the  Chicago  rivers 
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is  a  navigable  stream  in  the  sense  of  the  common  law,  which 
obtains  in  full  force  in  this  state  by  legislative  enactment.  No 
riyers,  by  the  common  law,  are  deemed  navigable  above  the  ebb  and 
flow  of  the  tide.  The  stream  above  belongs  to  the  riparian  pro- 
prietors on  each  side  of  it,  ad  filum  aqum.  Middleion  v.  Pritchard^ 
3  Scam.  510.  The  same  doctrine  was  reiterated  in  the  late  case  of 
Emftninger  v.  Tlie  People  ex  rel   City  of  Cairo,  47  111.  384. 

This  being  so,  the  water  and  the  bed  of  the  Chicago  river  are  the 
property  of  riparian  owners,  subject  only  to  an  easement  in  the 
public,  for  the  purposes  of  navigation.  The  fee  in  the  streets  of  the 
city  have  been  held  by  this  court  to  be  vested  in  the  corporation. 
Canal  Trustees  v.  Have)is,  11  111.  554,  and  to  the  same  point  is 
Hunter  v.  Middletony  13  id.  50. 

Bridges  are  but  streets  or  highways  over  water ;  the  fee,  therefore, 
of  all  such  portions  of  the  river  as  are  crossed  by  bridges  is  likewise 
in  the  corporation,  subject  to  the  same  public  easement.  Not  only 
such  portion  of  the  river  as  the  bridge  actually  covers,  but  so  much 
of  it  as  is  measured  by  the  width  of  the  street  of  which  the  bridge 
forms  a  part. 

The  river,  the  soil  covered  by  it,  and  its  banks,  for  the  entire 
width  of  the  street,  being  owned  by  the  corporation,  in  fee,  it  is 
competent  for  them  to  devote  them  to  any  use  which,  in  the  judg- 
ment of  its  authorities,  shall  be  deemed  most  promotive  of  the  pub- 
lic interests,  subject  only  to  the  easement  for  navigation,  and  to  that 
universally  accepted  maxim,  "use  your  own  so  that  you  injure  not 
another.'* 

The  power  to  build  the  bridges  being  a  necessary  power,  and 
expressly  granted  to  the  corporation,  the  power  to  regulate  them, 
prescribe  the  time  and  manner  of  vessels  passing  through  them, 
is  a  necessary  incident  of  the  power  to  erect  them.  The  third  sec- 
tion of  the  ordinance,  therefore,  is  valid. 

Want  of  time  forbids  our  taking  a  more  extended  view  of  the 
principles  which  underlie  this  case,  and  to  show,  as  we  think  can  be 
satisfactorily,  that,  neither  under  the  power  granted  by  the  states  to 
congress  to  regulate  commerce  with  foreign  nations  and  among  the 
several  states  and  with  the  Indian  tribes,  nor  under  any  other  pro- 
vision of  the  constitution,  or  of  any  act  of  congress,  has  this  power 
of  the  states  over  the  navigable  rivers  exclusively  withim  them,  to 
n?nder  them  useful  for  their  domestic  purposes,  been  surrendered  or 
designed  to  be  surrendered.     And  in  such  an  effort,  we  would  call 
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to  our  aid  the  cases  of  The  Commonwealth  v.  Breedy  4  Pick.  4G0; 
The  People,  etc,  v.  Rensselaer  <&  Saratoga  R.  R.  Co.,  15  Wend.  113 ; 
Palmer  v.  Cuyahoga  Co.,  1  McLean,  226 ;  Williams  t.  Beardsley 
et  al,  2  Ind.  59 ;  Wilson  v.  TJie  Black  Bird  Marsh  Creek  Co^  2 
Pet.  245;  Columbtis  Ins.  Co.  v.  Peoria  Bridge  Association,  5 
McLean,  425 ;  Hie  United  States  v.  The  New  Bedford  Bridge,  I 
Woodb.  and  Minot,  401,  508 ;  Oilman  v.  Tlie  City  of  PhiladeU 
phia,  3  Wall.  713;  PoUurd^s  Lessee"^.  Hagan,  3  How.  230;  Martin 
et  al  V.  Waddell,  16  Pet.  410. 

The  case  of  Gibbons  v.  Ogden,  9  Wheat  1,  contains  nothing 
adverse  to  this  power  of  the  states  over  such  waters.  It  is  there 
held,  that  there  was  much  legislation  connected  with  commerce 
which  the  states  did  not  surrender  to  the  general  government,  such 
as  laws  for  regulating  the  internal  commerce  of  a  state,  and  those 
which  respect  turnpike  roads,  ferries,  etc.,  and  in  this  day,  it  may  be 
added,  railroads.  Legislation  in  respect  to  these  can  be  more  ad  van-. 
tageously  exercised  by  the  states  themselves.  Boads  and  ferries  are 
vast  aids  to  commerce,  and  bridges  are  for  the  same  purpose  as 
ferries  —  both  are  highways  over  a  water-course ;  and  if  a  ferry  over 
a  navigable  river,  established  by  state  authority,  is  a  proper  subject 
of  state  legislation,  not  interfering  with  the  power  granted  to  con- 
gi-ess  to  regulate  commerce,  so  neither  can  a  bridge  be  so  considered, 
provided  it  causes  no  material  obstruction  to  commerce. 

The  ordinance  of  the  city,  now  in  question,  affords  equal  facilities 
to  land  and  river  commerce,  and  is  obnoxious  to  none  of  the  objec 
tions  raised  to  it. 

The  court  trying  this  case  seems  to  have  entertained  views  quite 
different  from  those  here  expressed,  as  appears  by  the  last  instruc- 
tiou  given  for  the  defendant.    It  is  this: 

*•'  The  jury  are  instructed,  as  a  matter  of  law,  that  the  city  of 
Chicago  was  not  authorized  to  close  said  Madison  street  bridge  so  as 
t«i  o))strnct  the  passage  of  said  tug  Robert  Tarrant,  and  her  said  tow 
Wyandotte,  while  navigating  the  Chicago  river,  by  reason  of  the 
closing  of  said  bridge;  that  the  said  tug  Robert  Tarrant  and  her 
tow  were  entitled,  upon  properly  signaling  said  bridge,  to  have  the 
same  opened  so  as  to  allow  them  a  free  passage  through  the  draw 
thereof.  And  the  jury  are  instructed,  that  if  they  find,  from  the 
pvidonce,  that,  upon  approaching  said  Madison  street  bridge  at  the 
tlate  in  question,  said  defendant,  by  his  tug,  signaled  said  bridge  for 
a  ]nissago  through  the  draw  thereof,  and  that  said  bridge  was  closed 
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anil  remained  closed,  and  materially  obstructed  the  passage  of  said 
tug  and  her  tow  in  their  narigation  of  Chicago  river,  then  the 
defendant  is  not  liable  to  any  fine  by  authority  of  said  plaintifT  for 
any  collision  with  said  bridge." 

This  instruction,  substantially,  tells  the  jury  the  city  had  no  right 
to  construct  this  bridge,  and  to  pass  this  ordinance  regulating  the 
time  and  manner  of  vessels  passing  through  it.  If  they  had  these 
rights,  as  we  have  said  they  have,  then  the  defendant  could  not 
claim  that  the  bridge  should  be  opened  when  he  made  the  signal,  for 
when  he  made  the  signal  to  open  the  bridge  the  ordinance  declared  it 
should  be  closed,  and  when  closed,  it  of  necessity  obstructed  the 
passage  of  the  vessel,  but  it  was  not  an  unlawful  obstruction. 

For  the  reasons  given  the  judgment  must  be  reversed,  and  the 

cause    remanded    for  further    proceedings    consistent   with    this 

opinion. 

JudgmetU  reversed. 


Dabst  et  al.  v.  The  Peoplb. 

(51  ni.  286.) 

8wfMnd/ry  abatement  of  nuiaanee* 

in  ordinance  of  a  town  declaring  a  nuisance  all  intoxicating  liquors  kept 
'  within  the  limits  of  the  town  for  the  purpose  of  being  sold  or  given  away  as 
a  beverage  to  be  drunk  within  said  town,  and  directing  the  police  officers  to 
abate  said  nuisance  by  removing  the  liquors  bejond  the  town  limits,  will 
not  justify  such  officers  in  seizing  and  carrying  away  liquors  until  it  has 
been  determined  by  a  court  of  justice  that  the  ordinance  has  been  violated. 

The  opinion  states  the  case. 

A.  E.  Stevensofi  and  J.  A.  Briggs,  for  plaintiffs  in  error, 

Washington  Bushnelly  Attorney-General,  for  people. 

Lawrence,  J.  This  was  an  indictment  for  a  riot.  The  defend* 
acts  were  convicted,  and  have  prosecuted  this  writ  of  error. 

Tlie  record  shows  the  town  of  Eureka,  in  Woodford  county,  had 
«Mlopte<l  an  ordinance  declaring  a  nuisance  all  intoxicating  liquors 
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kept  within  the  limits  of  said  town,  for  the  purpose  of  being  sold  or 
given  away,  as  a  beverage,  to  be  drank  within  said  town.  The  ordi- 
nance further  directed  the  police  officers  to  abate  said  nuisance  by 
removing  the  liquor  beyond  the  town  limits.  One  Moustier  kept  a 
grocery  in  the  town,  and,  on  the  7th  of  January,  1869,  the  plaintiffs 
in  error,  two  of  whom  were  police  officers  and  the  rest  trustees  of 
the  town,  proceeded  to  Moustier's  grocery,  over  which  he  and  his 
wife  lived,  and  demanded  his  liquor.  He  refused  to  deliver  it, 
whereupon  they  went  up  stairs,  and  finding  the  door  of  the  room 
occupied  by  his  wife  to  be  locked,  on  her  refusing  to  open  it,  broke 
it  down  with  a  sledge-hammer,  or  some  similar  instrument,  and 
taking  several  kegs  of  whisky  and  beer,  put  them  in  a  wagon  and 
carried  them  beyond  the  limits  of  the  town,  leanng  them  on  the 
ground.     Moustier  testifies  he  never  saw  his  liquor  again. 

The  plaintiffs  in  error  sought  to  defend  under  this  ordinance,  but 
the  circuit  court  most  properly  held  such  a  defense  unavailing. 
Even  if  the  power  were  conceded  to  the  town,  of  seizing,  carrying 
away  and  destroying  this  man's  beer  and  spirits,  if  kept  for  sale  to 
be  drunk  within  the  town,  as  to  which  we  express  no  opinion,  the 
(juestion  not  having  been  argued,  yet  it  certainly  cannot  be  denied, 
that  such  a  power  could  be  exercised  only  by  some  judicial  instru- 
mentality. Even  under  this  ordinance,  the  beer  and  spirits  were 
not  a  nuisance  liable  to  summary  destruction  unless  they  were  kept 
for  sale  or  gift,  to  be  drank  within  the  town ;  and  whether  they  were 
kept  for  that  purpose  was  a  question  which  the  owner  had  the  right 
to  submit  to  a  court  of  justice  before  his  property  could  be  taken 
away.  The  board  of  trustees  of  Eureka  had  no  more  power  to 
authorize  their  police  officers  to  perform  acts  of  this  character,  than 
they  had  to  authorize  them  at  discretion  to  assess  a  fine  of  fifty  dol- 
lars upon  any  man  whom  they  might  believe  to  keep  spirits  for  sale, 
and  seize  his  property  or  person  for  its  payment,  without  inquiry 
before  a  court,  or  an  opportunity  of  being  heard  in  his  own  defense. 
Such  proceedings  are  a  violation  of  the  elementary  principles  of 
our, constitution  and  laws,  and  it  is  unnecessary  to  enlarge  upon 
this  topic.  A  man's  property  cannot  be  seized  except  for  a  viola- 
tion of  law,  and  whether  he  has  been  guilty  of  such  violation  can- 
not be  left  to  police  officers  or  constables  to  determine. 

It  is  urged  there  was  no  evidence  against  Shockley  and  House- 
man^ two  of  the  defendants ;  but  the  circuit  court  that  tried  the 
case,  a  jury  having  been  waived  by  consent,  had  the  right  to  infer 
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from  the  evidence,  that  all  the  defendants  were  at  the  grocery  with 

a  common  purpose. 

It  is  urged  that  a  jury  could  not  be  waived,  but  we  know  no 

son  why  it  may  not  be  in  trials  for  misdemeanors. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Hugunin  v.  Cochbani. 

(5ini.802.) 

Dotoer — prior  lien  for  purchoH  price. 

Where  a  husband  purduised  lands,  giving  his  notes  as  security  for  the  pur- 
chase price,  and  afterward,  hj  his  sole  deed,  reconveyed  the  lands  to  the 
vendor  as  a  satisfaction  of  the  notes,  hdd,  that  the  wife's  right  of  dower 
did  not  attach. 

Th£  facts  are  stated  in  the  opinion. 
James  L.  Slark,  for  plaintiff  in  error. 
Robert  T,  Lincoln,  for  defendant  in  error. 

Walker,  J.  It  appears,  from  the  record  in  this  case,  that  John 
C.  Hugunin  and  Alexander  Logan,  on  the  3d  day  of  April,  1837, 
purchased  of  Leonard  C.  Hugunin  the  undivided  half  of  lot  five, 
in  school  section  addition  to  Chicago.  The  consideration  expressed 
in  the  deed  was  $2,000,  for  which  promissory  notes  were  given  by 
the  grantees,  and  accepted  by  the  grantor.  Afterward,  on  the  20th 
day  of  May,  1837,  the  same  premises  were  reconveyed  by  John  C. 
Hugunin  and  Alexander  Logan  to  Leonard  C.  Hugunin,  and  he 
returned  their  notes  to  them.  Plaintiff  in  error  did  not  join  in  the 
deed  reconveying  the  premises,  although  she  had  been  married  to 
him  in  the  year  1834,  and  she  was  still  his  wife. 

John  C.  Hugunin  died  on  the  4th  day  of  July,  1866,  and  plaintiff 
in  error  filed  her  petition  for  the  assignment  of  dower  on  the  3d 
day  of  June,  1867.  An  answer  was  filed,  and  evidence  was  heard  at 
the  trial,  and  the  court  refused  the  relief  and  dismissed  the  bill 
The  record  is  brought  to  this  court  on  error,  and  a  reversal  is  asked, 
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because  the  court  below  dismissed  the  bill  and  refused  to  assign  her 
dower  in  the  premises.  This,  then,  presents  the  question,  whether, 
when  a  vendor,  who,  when  he  sells,  receives  notes  for  the  payment 
of  the  purchase-money,  and  afterwai'd  the  transaction  is  canceled 
by  a  reconveyance  and  a  return  of  the  notes  to  the  first  vendees,  the 
land  becomes  subject  to  the  dower  of  the  wife  of  one  of  the  first 
grantees. 

There  is  no  doubt  that  the  husband  of  plaintiff  in  error  became 
mvested  with  a  dry,  naked  fee,  in  law ;  but  there  is  as  little  doubt 
that  in  equity  Leonard  G.  Hugumn  held  a  lien  as  vendor  of  the 
premises.  It  is  true,  he  testifies  he  took  the  notes  as  payment  for 
the  land,  and  took  a  reconveyance  of  the  lot  to  get  his  pay ;  that 
he  regarded  the  makers  of  the  notes  as  abundantly  able  to  pay  for 
the  land.  He  further  says,  he  was  not  aware  of  the  fact  that  the 
law  gave  him  a  lien,  and  did  not  design  to  waive  any  of  his  rights 
by  taking  the  notes  for  the  purchase-money ;  he  took  no  mortgage 
or  other  security.  He  says  he  remembers  the  money  troubles  of 
1837,  and  this  lot  must  have  declined  with  other  property. 

In  equity,  and  on  the  principles  of  justice,  this  claim  does  not 
commend  itself  to  the  favorable  consideration  of  a  court  of  justice. 
All  that  can  be  said  is,  that  plaintiff  in  error  had  the  mare  form  of 
a  title,  while  he,  or  plaintiff  in  error,  did  not  pay  a  farthing  for  the 
naked  title  he  held.  And  as  Leonard  G.  Hugunin  did  no  act  to 
waive  the  vendor's  lien,  he  might  have  held  the  notes  until  their 
maturity,  and  then  enforced  his  vendor's  lien  against  the  property, 
to  the  entire  exclusion  of  any  right  of  dower  on  the  part  of  plaintiff 
in  error.  That  lien  was  superior  to  her  claim  of  dower,  both  in  law 
and  justice;  and  had  the  lien  been  enforced  in  a  court  of  equity, 
whether  plaintiff  in  error  was  a  party  or  not,  the  decree  and  sale 
would  have  barred  her  claim  to  dower.  At  the  ancient  common 
law,  the  exchange  of  lands  put  the  widow  upon  her  election  as  to 
which  should  be  subject  to  her  dower ;  she  could  not  have  dower  in 
both.  Coke's  Litt.  31  J.  And  yet  the  husband  was  seized  of  both 
pieces  of  land ;  and  it  was,  no  doubt,  for  the  reason  that  it  would 
have  been  manifestly  unjust ;  and  our  statute  has  enacted  the  same 
provision. 

It  has  also  been  held,  that,  when  the  seisin  of  the  husband  was  but 
for  an  instant,  a  woman  shall  not  be  endowed.  1  Goke's  Litt.  id. 
It  has  also  been  held  that  an  agreement  by  a  husband,  made  before 
the  marriage,  to  convey,  which  is  enforced  after  the  marriage,  the 
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widow  shall  not  be  endowed,  as  in  such  a  case  the  husband  is  con- 
aidered  as  neyer  haying  been  seized  daring  coyertore.  Oreen  y.  Oreen, 
1  HauL  (Ohio)  538.  Where  a  husband  is  seised  of  an  estate  to  hold 
in  trust  for  another,  it  is  a  familiar  rule  that  the  wife  shall  not  be 
endowed  of  such  estate,  although  he  is  manifestly  seized  of  the  fee. 
These  authorities  are  sufficient  to  establish  the  fact  that  there  are 
numerous  exceptions  to  the  rule  that  the  widow  shall  be  endowed 
of  all  the  lands  of  which  the  husband  was  seized  of  an  estate  of 
inheritance^  either  at  law  or  in  equity ;  and  it  appears  to  us  that  the 
case  at  bar  is  fully  within  the  reason  of  these  exceptions.  To  allow 
the  widow,  in  this  case,  to  recoyer  dower,  would  work  manifest  injus- 
tice and  wrong. 

Leonard  C.  Hugunin  holding  a  yendor's  lien,  which  was  superior 
to  any  lien  or  right  of  dower  held  by  plaintiff  in  error,  its  fore- 
closure was  like  a  purchase,  and  the  giying  of  a  mortgage  on  the 
premises  to  secure  the  purchase-money,  as  in  such  a  case  a  foreclosure 
bars  the  wife's  dower;  and  it  is  because  the  right  of  the  widow  to 
dower  is  subordinate  to  the  yendor's  lien  for  the  unpaid  purchase- 
money.  Warren  y.  Van  Alstyne,  3  Paige,  613.  In  Story's  Eq.  Jur. 
yol.  2,  §  1225,  it  is  said  that  the  lien  attaches,  where  the  purchase- 
mor  ey  hAS  not  been  paid,  against  the  yendee,  and  all  persons  claim- 
ing as  yolunteers,  or  with  notice  under  him ;  and  as  this  lien  did  exist, 
and  the  land  was  reconyeyed  for  its  extinction,  and  to  obtain  a 
release  from  the  payment  of  the  purchase-money,  we  haye  no  hesi- 
tation in  holding  that  it  passed  free  flrom  the  dower  of  the  wife. 

We  are  not  prepared  to  hold  that  a  case  might  not  occur  where 
such  a  conyeyanoe  might  operate  as  a  fraud  upon  the  wife's  right 
to  dower,  but  we  are  satisfied  that  such  was  not  the  case  with  this 
conyeyance.  We  see  no  purpose  of  such  a  fraud,  but,  on  the  con- 
trary, the  reconyeyance  seems  to  haye  been  made  in  good  faith  to 
cancel  the  notes  and  relieye  the  parties  from  their  payment 

For  these  reasons  the  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 

Vol.  IL-89 
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Ohioago  ft  Ausov  Bailboad  OoicPAJirr,  appeUant^  t  Povdbox. 

(61 HL 1884 
BaHroad*    IfegUgMoe—Irtfury  to  arm  pn^eeting  from  uiindam. 

The  plaintiff,  while  tiaveling  in  defendants'  railroad  car,  permitted  hie  arm 
to  reat  on  the  window-aill  and  alightlj  project  outside,  wherebj  his  arm  was 
broken  b j  coming  in  contact  with  a  freight  car  standing  near  the  track. 
Hdd,  that  the  negligence  of  the  defendants  was  gross  in  comparison  with 
the  plaintiff's,  and  that  the  latter  could  recover. 

The  appellee  was  a  trayeler  on  appellants'  road,  from  Bloom* 
ington  to  Chicago.  While  en  route  through  the  latter  city,  the 
appellee's  arm  was  broken  by  coming  in  contact  with  one  of  the 
cars  of  a  freight  train  standing  near  the  track.  The  arm  was  at 
the  time  resting  on  the  base  of  the  window^  but  the  evidence  was 
not  conclusive  as  to  whether  or  not  it  projected  beyond,  and  out- 
side. The  appellee  swore  that  it  did  not,  but  that  it  was  caught 
by  some  projection  from  the  car. 

Walkeb,  J.  (after  stating  the  facts,  and  commenting  on  th« 
evidence  as  to  the  position  of  the  arm,  continued) : 

While  at  most  we  may,  with  the  facts  we  have  before  us,  be  able 
to  do  no  more  than  to  arrive  at  a  reasonable  conclusion,  still  it 
appears  to  us  that  the  most  natural  and  probable  theory  is,  that 
appellee  had  his  elbow  resting  on  the  window  sill,  with  his  arm 
extending  outward  and  upward,  and,  in  passing  the  rear  end  of  the 
freight  train,  it  was  so  near  the  passenger  car  that  his  wrist  came 
in  contact  with  the  comer  of  the  rear  car ;  and  if  the  speed  was 
sufficiently  rapid,  the  force  would  be  so  great  that  the  arm  would 
not  be  readily  withdrawn,  and  as  the  pressure  increased  it  would 
not  only  force  the  arm  back  until  it  was  broken,  but  it  would  render 
the  slipping  of  the  arm  so  difficult,  that  as  it  dragged  past,  it  would 
most  likely  produce  rents  in  the  sleeve,  at  the  place  and  of  the  shape 
found  to  have  been  made  in  the  coat  sleeve.  This,  we  think,  was 
the  manner  in  which  the  injury  most  probably  occurred.  This,  to 
us,  seems  reasonable  and  satisfiEM^tory. 

The  question  then  arises,  whether,  having  the  arm  casually  out- 
side of  the  car  in  that  manner  was  negligence,  and  if  so,  was  there 
greater  negligence  in  the  company  in  permitting  its  freight  cars  to 
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Btand  BO  near  the  track  as  to  produce  the  injury  in  the  manner  we 
Buppose  it  occurred ;  and  if  both  parties  were  guilty  of  negligence, 
was  that  of  appellee  relatiyely  slight  when  compared  with  that  of 
appellant  ?  For  a  passenger  to  allow  his  arm  to  rest  on  the  window 
sill  and  slightly  project  beyond  the  outside  surface  of  the  car  may 
be,  in  some  degree,  negligence,  but  obseryation  teaches  that  to  do 
so  is  not  uncommon  with  passengers.  It  is  frequently  done  tL  rough 
inadvertence,  and,  when  done  intentionally,  it  is  upon  the  supposi- 
tion that  all  railway  companies  haye  their  track  free  from  obstruc- 
tions, and  tiiat  they  permit  nothing  to  remain  so  near  to  tiie  track 
as  would  render  it  dangerous  to  permit  the  hand  to  pass  a  few 
inches  beyond  the  outside  of  a  car  window. 

We  haye  been  referred  to  a  number  of  cases  in  other  courts,  and 
the  earlier  cases  decided  in  this  court,  as  announcing  the  rule,  that 
where  there  is  contributory  negligence,  the  plaintiff  cannot  recover. 
The  established  doctrine  of  this  court  is,  that  where  the  negligence 
of  the  plaintiff  is  slight  as  compared  with  liiat  of  the  defendant,  a 
recovery  may  nevertheless  be  had.  We  are  fdlly  aware  this  is 
apparently  opposed  to  the  decisions  of  some  courts,  but  it  is  more 
apparent  than  real,  as  recoveries  are  permitted  in  those  courts  where 
acts  of  the  plaintiff  should  be  regarded  as  slightly  negligent,  not 
equal  to  ordinary  care ;  and  by  requiring  the  greatest  possible  pre- 
oaulion  on  the  part  of  the  carrier. 

In  the  case  of  Spencer  v.  The  Milwaukee  S  Prairie  du  C&ien  R. 
R.  Co.f  17  Wis.  487,  a  case  very  similar  in  all  of  its  material  &cts  to 
the  case  at  bar,  the  court  say : 

^  When  we  consider  the  manner  in  which  railroad  cars  are  usually 
constructed — ^with  windows  so  that  they  can  be  opened,  and  arranged 
at  a  sufGicient  height  from  the  seat  so  that  passengers  will  almost 
unconsciously  place  their  arms  upon  the  siU  for  support — ^there 
being  no  bars  or  slats  before  the  window  to  prevent  their  doing  so 
— ^then  to  say  that  if  a  passenger's  arm  extends  the  slightest  degree 
beyond  the  outside  surface,  ho  is  wanting  in  proper  care  and  atten- 
tion, and  if  an  injury  happens  he  cannot  recover,  because  his  con- 
duct must  have  necessarily  contributed  to  the  result,  appears  to  us 
to  be  laying  down  a  very  arbitrary  and  unreasonable  rule  of  law. 

^  It  is  probably  the  habit  of  every  person,  while  riding  in  the  cars, 
to  rest  the  arm  upon  the  base  of  the  window.  If  the  window  is  open, 
it  is  liable  to  extend  slightiy  outside.  This  we  suppose  is  common 
habit. 
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"  There  is  aJwajs  more  or  less  space  between  the  out8.de  of  the 
car  and  any  structure  erected  by  the  side  of  the  track,  and  must 
necessarily  be  so,  to  accommodate  the  motion  of  the  car. 

"  Passengers  know  this,  and  regulate  their  conduct  accordingly : 
they  do  not  suppose  that  the  agents  and  managers  of  the  road  suffer 
obstacles  to  be  so  placed  as  to  barely  miss  the  car  while  passing.  And 
it  seems  to  us  almost  absurd  to  hold  that  in  every  case,  and  under 
aU  circumstances,  if  the  party  injured  had  his  arm  the  smallest 
fraction  of  an  inch  beyond  the  outside  surface,  he  was  wanting  in 
ordinary  care  and  prudence.^^ 

In  the  case  of  Laijig  v.  Colder  et  oL^  8  Penn.  St.  479,  it  was  held, 
that  a  person  traveling  on  a  railroad  car,  who  permitted  his 
hand  to  extend  outside  of  the  window,  and  thereby  had  his  arm 
broken  in  passing  a  bridge,  could  not  recover  if  the  agents  of  the 
company  had  given  timely  notice  of  the  danger  which  the  plaintiff 
might  have  avoided.  It  will  be  observed,  that  this  case  turns  upon 
the  fact  that  notice  had  been  given  to  the  passengers  not  to  put  his 
hand  outside  of  the  window.  Had  the  notice  not  been  given,  we 
may  infer  the  court  would  have  held  the  company  liable. 

In  the  case  of  Tlis  New  Jersey  Railway  Co.  v.  Einard^  9  Harris, 
203,  the  same  court  say,  that  ^^A  carrier  of  either  goods  or  passen- 
gers  is  bound  to  provide  a  carriage  or  vehicle,  periect  in  all  its  parts; 
in  default  of  which  he  becomes  liable  for  any  loss  or  injury  that 
nray  be  suffered,  provided  it  happen  without  negb'gence  or  miscon- 
duct on  the  part  of  the  party  injured.  A  carriei  of  passengers  is 
bound  to  omit  no  precaution  that  may  conduce  to  their  safety.  He 
is  bound  to  guard  against  every  apparent  danger  that  may  beset 
them*  The  dangers  incident  to  traveling  in  railway  cars  are  few  in 
comparison  with  those  incident  to  other  modes  of  travel ;  but  the 
most  prominent  of  them  is  the  risk  of  injury  to  limbs  stuck  out  of 
windows,  where  the  cars  are  not  so  constructed  as  to  prevent  it.  Any 
one  who  has  traveled  by  railway  must  have  observed  that  even  the 
most  careful  passengers  forget  the  risk,  and  unconsciously  suffer 
their  elbows  to  slip  out  beyond  the  window  silL  What  can  a  carrier 
do  to  prevent  it  ?  No  more  is  required  than  a  few  metallic  rods  set 
in  the  ^  indows  perpendicularly  or  horizontally,  or  a  netting  of  wire 
work,  or  even  wooden  slats,  None  of  these  would  materially 
impede  the  circulation  of  the  air,  or  abridge  the  comfort  of  the  pas- 
sengers, wliile  it  would  make  their  safety  sure.  A  car  without  any 
ol  these  appliances  is,  to  coin  a  phrase,  not  road-worthy,  and  a  oar* 
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rier  ih  responsible  for  any  loss  that  may  happen  from  that  causa 
alone.  Bisking  his  passengers  in  an  unsafe  c^,  it  behooyes  him  to 
use  eyery  means  in  his  power  to  guard  against  danger  from  it  at 
dangerous  plaoes,  by  audibly  proclaiming  in  the  car  the  necessity  of 
keeping  arms  and  heads  inside.  Should  any  one  disregard  such 
warning,  he  would  incur  the  charge  of  willful  neglect  of  his  own 
safety,  and  where  there  is  negligence  on  both  sides,  neither  party  is 
answerable  for  any  injury  from  it." 

We  are  aware  that  this  last  case  has  been  overruled  by  the  case  of 
The  Pittsburg  and  Connelsville  Railroad  Co,  y.  McClurg,  Law  Reg. 
for  March,  1868.  But  we  think  the  former  case  the  better  consid- 
ered of  the  two,  and  to  be  based  on  sounder  reasons  and  more  in 
harmony  with  the  analogies  of  the  law,  and  entitled  to  more  weight. 

But  even  if  it  were  to  be  conceded  that  it  was  negligence  on  the 
part  of  appellee  to  have  had  his  arm  outside  of  the  car  window, 
should  he  be  precluded  from  a  recovery  ?  Was  it  negligence  on  the 
part  of  the  railway  company  to  permit  cars  or  other  heavy  or  per- 
manent bodies  to  stand  so  near  their  track  that  cars  in  motion  must 
pass  within  a  few  inches  of  such  bodies  ?  We  suppose  it  to  be  a 
clear  and  undeniable  duty  of  a  rail  yay  company  ta  keep  its  track 
clear  of  such  obstructions,  and  a  failure  to  do  so  is  gross  negligence. 
With  such  objects  so  nearly  in  contact  with  cars  running  at  a  high 
rate  of  speed,  life  must  necessarily  be  greatly  endangered;  and 
when  such  negligence  as  appellee  may  have  been  guilty  of  is  com- 
pared vnth  the  negligence  of  permitting  a  freight  train  to  stand  so 
near  the  track  of  a  passenger  train  as  to  produce  the  injury  which 
did  occur,  the  former  is  slight  and  the  latter  is  gross.  And  it  has 
long  been  the  settled  law  of  this  court  in  such  cases  to  compare  the 
negligence  of  both  parties,  and  even  if  the  plaintiff  is  guilty  of 
u'^iigence  which  is  sUght,  as  compared  with  that  of  the  defendant, 
h^y  may  recover.  Galena  and  Chicago  Union  R.  R,  Co,  v.  Jacobs, 
ao  ni.  478;  Chicago  and  Rock  Island  R.  R.  Co.  v.  Still,  19  id.  499; 
St,  Louis  and  Alton  R.  R.  Co.  v.  Todd,  36  id.  409;  Cldcago  and 
Alton  R.  R.  Co.  v.  Hogarth,  38  id.  370.  These  cases,  besides  a  large 
number  of  others  in  our  court,  announce  the  rule,  and  notwith- 
standing other  courts  have  adopted  and  acted  upon  a  different  rule, 
we  regard  it  as  firmly  established  in  this  state. 

But  even  under  th«  ordinary  rule  there  are  authorities  of  weight 
which  wottld  justify  us  in  holding  that  the  protrusion  of  appellee's 
hand  VxrjTift^^  t^^^  <3ar  window  was  not  negligence,  and  that  permit- 
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ting  the  freight  cars  to  stand  so  near  the  track  for  the  passenger 
cars  was  gross  negligence.  In  the  case  of  Spencer  y.  The  Milwaukee 
and  Prairie  du  Chien  Railroad  Co.,  17  Wis.  493,  it  was  held,  where 
a  passenger,  while  the  train  was  passing  oyer  a  bridge,  had  his  hand 
outside  of  the  car  window,  and  it  came  in  contact  with  a  brace  in 
the  bridge,  which  had  become  loosened  and  dropped  downward,  and 
the  hand  was  injured,  there  was  not  negligence  on  the  part  of  the 
plamtiff,  while  there  was  on  the  part  of  the  company. 

An  examination  of  the  instructions  giyen  in  this  case  shows  Uiat 
the  rules  announced  and  applied  by  this  court,  in  reference  to  negli- 
gence, were  furly  stated  to  the  jury,  and  could  not  haye  misled 
them;  and  the  eyidence  sustains  tiie  yerdict 

The  yerdict  found  and  returned  by  the  jury  was,  no  doubt 
excessiye,  but  the  court  below  required  appellee  to  remit  all  but 
12,500,  or  he  would  grant  a  new  trial.  This  appellee  did,  and  the 
court  rendered  judgment  for  that  suul  While  the  yerdict,  after  the 
remittitur  was  entered,  was  still  laige,  we  are  not  prepared  to  say 
that  it  is  so  far  excessiye  as  to  require  the  judgment  to  be  reyersed. 
It  is  not  so  large  as  to  strike  us  that  it  could  only  be  the  result  of 
passion,  prejudice  or  mistake. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmstL 


Lantby,  appellant,  y.  Laktbt. 

(SHU.  468.) 

8kUute8  of  Fraud —Trtuthyparcl, 

U  A.  Tolontarilj  oonveys  land  to  B.,  the  latter  having  taken  no  measniea  tc 
procure  the  conveyance,  bat  accepting  it,  and  verbally  promising  to  hold  the 
property  in  trust  for  C,  the  case  falls  within  the  provision  of  the  statute 
of  frauds  requiring  trusts  to  be  expressed  in  writing,  and  a  court  of  equity 
will  not  enforce  the  parol  promise. 

This  was  a  suit  in  chancery  brought  by  Bernard  M.  Lantiy,  the 
appellee,  to  enforce  an  alleged  parol  trust. 

Bushnett  d  Avery,  for  appellant. 

0.  O,  Oray,  for  appellee. 
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LAWSSKCBy  J.  The  oourts  haye  gone  a  long  way  toward  repeal- 
ing the  statute  of  frauds,  but  we  think  not  bi  enough  to  sustain 
the  decree  rendered  in  this  case. 

The  facts  are  yery  brie£  The  appellee,  Bernard  M.  Lantry,  was 
the  son  of  John  Lantry,  deceased,  by  a  diyorced  wife.  He  was  born 
soon  after  the  diyorce,  and  neyer  liyed  with  his  father.  In  the  fall 
of  1859  John  Lantry,  anticipating  his  own  speedy  decease,  conyeyed 
tc  his  brother,  Thomas  Lantry,  his  farm  of  eighty  acres,  by  an 
absolute  deed.  Thomas  Lantry  swears  tiiere  was  no  money  con« 
sideration  paid  for  the  deed,  but  his  brother  expected  to  be  taken 
care  of,  as  he  was  ill,  and  told  Thomas,  in  reply  to  a  question 
whether  the  boy  was  not  to  haye  something,  to  do  as  he  pleased. 
''  K  the  boy  is  worthy,  giye  him  what  yon  please ;  if  not,  neyer  look 
at  him.''  Thomas  has  giyen  appellee  $320  with  which  to  purchase 
a  team.  On  the  other  hand,  yarious  witnesses  testify  that  John 
Lantry,  before  he  went  from  La  Salle  county,  where  he  resided,  to 
his  brother's  house  at  Chicago,  expressed  the  intention  of  deeding 
the  farm  for  the  benefit  of  tiie  boy,  and  applied  to  one  or  two  of 
them  to  take  the  trust  Some  admissions,  rather  general  in  their 
character,  arc  also  proyen  against  Thomas  Lantry. 

The  fourth  section  of  the  statute  of  frauds  is  as  follows : 

^All  declarations  or  creations  of  trusts  or  confidences,  of  any 
lands,  tenements  or  hereditaments,  shall  be  manifested  and  proyed 
by  some  writing,  signed  by  the  party  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing,  or  else  they  shall 
be  utterly  yoid  and  of  no  eBect;  provided,  that  resulting  trusts,  oi 
trusts  created  by  construction,  implication  or  operation  of  law,  need 
not  be  in  writing,  and  the  same  may  be  proyed  by  paroU' 

It  is  not  pretended  that  the  alleged  trust  in  this  case  is  a  resulting 
trust,  or  one  created  **  by  construction,  implication  or  operation  of 
law."  It  is  clearly  within  the  language  of  the  act,  and  is  not 
denied  to  be  so ;  but  it  is  said  this  is  one  of  those  cases  in  which 
courts  decline  to  apply  the  statute,  because  to  do  so  would  protect 
a  fraud.  There  is  a  large  number  of  cases  of  this  character.  Those 
which  most  nearly  approach  the  case  at  bar  are  cited  in  Hill  on 
Trustees,  p.  151,  notes  (3d  Am.  ed.),  and  in  1  Story's  Equity  Juris- 
prudence, section  356  (8th  ed.)  The  same  cases  are  cited  by  both 
authors,  and  also  by  the  counsel  for  appellee.  The  text  in  HUl,  in 
support  of  which  the  cases  are  referred  to,  is  as  follows :  ^*  Where  a 
person,  by  means  of  his  promises,  or  otherwise  by  his  general  oon« 
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duct,  preyents  the  execution  of  a  deed  or  will  in  £GiTor  of  a  third 
party,  with  a  yiew  to  his  own  benefit,  that  is  clearly  within  the  first 
head  of  frauds,  as  distinguished  by  Lord  Habdwioke,  yiz. :  that 
arising  from  fisK^ts  or  circumstances  of  imposition ;  and  the  person 
so  acting  will  be  decreed  to  be  a  trustee  for  the  injured  party  to  the 
extent  of  the  interest  of  which  he  has  been  thus  defrauded" 

The  language  of  Story,  ubi  supray  is  as  follows:  ''In  the  next 
place,  the  fraudulent  preyention  of  acts  to  be  done  for  the  benefit 
of  third  persons.  Courts  of  equity  hold  themselyes  entirely  compe- 
tent to  take  from  third  persons,  and  a  fortiori  from  the  party  him- 
self, the  beiiefit  which  he  may  haye  deriyed  from  his  own  fraud, 
imposition  or  undue  influence,  in  procuring  the  suppression  of  such 
acts." 

It  will  be  obseryed,  the  language  of  these  authors  is  carefully 
confined  to  cases  where  the  party  against  whom  the  parol  trust  is 
established  has  preyented  the  grantor,  by  fraudulent  promises,  from 
adopting  some  other  mode  of  accomplishing  his  purpose  which  he 
was  about  to  adopt,  and  induced  him  to  place  it  in  the  power  of 
such  party  to  conyert  the  property  to  his  own  use.  This  is  the 
exact  limit  of  the  cases  cited.  Thus,  where  a  husband  of  the  tenant 
in  tail  in  remainder,  by  force  and  management,  preyented  the  tenant 
in  tail  in  essSy  who  was  on  his  death-bed,  from  suffering  a  recoyery 
for  the  purpose  of  proyiding  for  other  parties  out  of  his  estate  by 
will.  Lord  Thttblow  held,  the  estate  was  to  be  considered  as  if  the 
reooyery  had  been  suffered.  Luttrell  y.  Olminsy  11  Ves.  438,  and 
14  id.  290. 

So,  where  the  issue  in  tail  promised  his  father,  the  tenant  in  tail, 
to  proyide  for  the  younger  children  out  of  the  estate,  and  thereby 
preyented  his  father  from  suffering  a  common  recoyery  for  that 
purpose,  equity  will  compel  a  performance  of  the  promise.  Devenish 
y.  Baines,  Preo.  Ch.  4.  So  where  an  heir  or  residuary  legatee  pre- 
yents a  gift  of  a  legacy  by  promising  to  pay  it  Chamberlaine  y. 
Chamberlainey  2  Term,  34;  Oldham  y.  Lichfield,  2  Vem.  506;  Jfes- 
taer  y.  Oillespiey  11  Ves.  638 ;  Thynn  y.  Thynn,  1  Vem.  296 ;  Pod- 
mor$  y.  Ounningy  7  Sim.  644. 

It  will  be  obseryed  that  in  all  these  cases  there  is  something  more 
than  the  mere  receipt  of  the  title  to  real  estate,  with  a  parol  promise 
to  hold  it,  subject  to  a  trust  There  is  an  interference  with  the 
owner  of  the  property,  by  means  of  which  he  is  induced  to  forego 
the  execution  by  himself  of  his  designs  for  the  benefit  of  a  third  per- 
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son,  and  to  leave  the  ezecation  to  the  party  delading  him  by  a 
false  promise,  and,  through  such  false  promise,  obtaining  title  to  the 
property. 

The  cases  are  reviewed  by  Chief  Justice  Oibsok,  in  ffoge  y.  ffoge, 
1  Watts,  213,  and  the  rule  is  laid  down,  that,  in  order  to  create  the 
tinst,  there  must  have  been  some  fraud,  active  or  passive,  in  pro- 
oaring  the  deed  or  devise — the  mere  breach  of  a  promise  to  convey 
is  not  sufficient 

So,  in  Perry  v.  McHenry,  13  111.  236,  this  court  said :  "  If  the 
refusal  to  comply  with  a  parol  agreement  constitutes  such  a  fraud 
as  to  take  a  case  out  of  the  statute,  then  no  case  is  within  it ;  for  a 
party  has  only  to  allege  that  a  person  contracting  by  parol  fraudu- 
lently refuses  to  comply  with  the  terms  of  his  parol  agreement, 
whidi  he  must  do  in  every  case,  or  there  would  be  no  necessity  for 
resorting  to  a  court  of  equity  to  enforce  it,  and  a  case  is  made  to 
which  the  statute  does  not  apply/' 

The  distinction  is  this.  If  A.  voluntary  conveys  land  to  B.,  the 
latter  having  taken  no  measures  to  procure  the  conveyance,  but 
accepting  it,  and  verbally  promising  to  hold  the  property  in  trust 
for  C,  the  case  falls  within  the  statute,  and  chancery  will  not 
enforce  the  parol  promise.  But  if  A.  was  intending  to  convey  the 
land  directly  to  C,  and  B.  interposed  and  advised  A.  not  to  convey 
directly  to  C,  but  to  convey  to  him,  promising,  if  A.  would  do  so,  he, 
B,  would  hold  the  land  in  trust  for  C,  chancery  will  lend  its  aid  to 
enforce  the  trust,  upon  the  ground  that  B.  obtained  the  title  by 
fraud  and  imposition  upon  A.  The  distinction  may  seem  nice,  but 
it  is  well  established.  In  the  one  case,  B.  has  had  no  agency  in  pro- 
curing the  conveyance  to  himself.  In  the  other  he  has  had  an 
active  and  fraudulent  agency.  In  the  one  case,  he  has  done  nothing 
to  prevent  a  conveyance  to  the  intended  beneficiary.  In  the  other 
he  has,  by  false  promises,  diverted  to  himself  a  conveyance  about  to 
be  made  to  another. 

Giving  to  the  evidence  all  that  can  be  claimed  for  it,  the  present 
case  only  comes  in  the  first  category.  There  is  not  a  particle  of  evi- 
dence tending  to  show  that  Thomas  Lantry  ever  uttered  a  word  to 
induce  the  conveyance  from  his  brother  to  himself,  or  to  prevent  a 
conveyance  from  his  brother  to  appellee.  On  the  contrary,  the  evi- 
dence indicates  that  John  Lantry  at  no  time  intended  a  convey- 
ance directly  to  his  son ;  and  conceding  to  the  evidence  its  utmost 
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effect  in  &Yor  of  appellee,  it  appears  John  Lantry  went  to  Chicago 
and  aaked  his  brother  to  accept  the  tnut 

Bnt,  apart  from  the  difficulty  created  by  the  statute,  the  eyidence 
is  extremely  unsatisfactory,  and  the  rule  is,  that  eyen  in  that  class 
of  cases  in  which  a  trust  can  be  established  by  parol,  such  evidence 
is  not  regarded  with  fayor,  and  the  court  will  not  act  upon  it  if  it 
be  not  strong  and  irrefragable,  or  if  it  be  contradicted  by  other  tes- 
timony. Hill  on  Trustees,  167,  and  cases  cited  in  notes.  The  eyi- 
dence in  this  case  shows  merely  what  intentions  John  Lantry 
expressed  before  he  went  to  Chicago  —  which  he  may  haye  wholly 
changed — and  some  yery  indefinite  statements  testified,  by  one  wit- 
ness, to  haye  been  afterward  made  by  Thomas  Lantry.  There  is  no 
direct  eyidence  that  he  eyer  made  eyen  a  parol  promise  to  hold  the 
property  in  trust,  and  he  denies,  in  his  own  testimony,  that  he 
eyer  did. 

To  the  account  put  in  eyidence  showing  his  expenses  in  regard  to 
the  land  we  can  attach  no  material  consequence.  It  is  consistent 
with  his  own  statement  that  the  land  was  deeded  to  him  by  his 
brother  to  be  used,  so  far  as  he  might  deem  advisable,  for  the  beuefit 
of  the  boy,  and  no  further. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  rmMTHd^ 
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en  oJUMaXhondB — lAmUaHon  of  national  power  of  icuuUen. 

OnigTeas  luw  no  power  to  impow  a  stamp  tax  upon  official  bonds  glTon  to  t 
state  bj  ito  offloers. 

AcrnoK  on  an  official  bond*    The  case  is  stated  in  the  opinion* 
J.  Morris,  L*  M.  Ninde  and  IL  8.  Taylor,  for  appellant. 

Ray,  J.  This  action  was  upon  the  official  bond  of  Nathan 
DeHayen,  sheriff  of  Wells  county^  for  a  yiolation  of  official  duty. 
No  seryice  of  process  was  had  upon  the  sheriff,  and  the  suit  was 
dismissed  as  to  him.  The  sureties  answered  separately  in  three 
paragraphs.  The  first  was  a  denial  of  the  complaint  The  sec- 
ondy  that  each  surety  signed  upon  the  express  condition  and  stipu- 
lation stated  to  the  said  DeHayen,  add  agreed  upon  by  him,  that  he 
would  procure  twelye  other  names  of  as  responsible  men  as  there 
were  in  that  county,  to  execute  said  bond  as  co-sureties  with  the 
defendants^  which  he  had  fedled  to  do,  and  that  said  bond,  executed 
September  23d,  1863,  had  neyer  been  acknowledged. 

A  demurrer  was  filed  at  the  August  term,  1865,  to  the  paragraph 
of  the  answer,  which  was  oyerruled  by  the  court  As  the  case  of 
Deardorff  y.  Ibresman,  24  Ind.  481,  decided  at  the  Noyembez 
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term,  1865,  of  this  court,  aud  the  cases  of  Blachwell  v.  Tlie 
State,  26  id.  204;  Webb  v.  Bairdy  27  id.  368,  and  The  State  ex 
rel  McCarty  v.  Pepper,  31  id.  76,  have  required  this  court  to 
consider  fully  the  question  involved,  we  will  not  again  enter  upon 
its  discussion.  The  demurrer  should  have  been  sustained.  No 
acknowledgment  of  the  execution  of  the  bond  was  required  by  any 
law  of  this  state  then  in  force. 

The  third  paragraph  of  the  answer  alleged  that  a  revenue  stamp 
had  never  been  affixed  to  the  bond. 

Under  the  act  of  June  30,  1864,  "  to  provide  internal  revenue 
to  support  the  government," etc.  (chap.  173,  sess.  1st  of  38th  cong.), 
it  was  provided  by  section  168,  "  that  any  person  or  persons  who 
shall  make,  sign  or  issue  any  instrument,"  etc.,  "  without  the  same 
being  duly  stamped,"  etc,  "  with  intent  to  evade  the  provisions  of 
this  act,  diall,  for  every  such  offense,  forfeit,"  etc.,  "  and  such  instru- 
ment *  *  *  shall  be  deemed  invalid  and  of  no  effect"  Under 
this  section  it  was  held,  that  unless  there  was  an  averment  that  the 
omission  was  from  an  intent  to  evade  the  act,  the  plea  was  not  good. 

By  the  act  of  July  13,  1866,  this  section  was  amended  so  as  to 
read,  "  and  such  instrument,  not  being  stamped  according  to  law, 
shall  be  deemed  invalid  and  of  no  effect." 

The  plain  intent  of  this  amendment  was  to  avoid  the  effect  of  the 
rulirgs  which  held  the  instrument  valid  unless  the  intent  existed 
to  violate  the  act ;  and  under  this  amendment  the  person  who  omita 
the  stamp  may  not  be  liable,  and  yet  the  paper  itself  will  be  void, 
because  ^^not  stamped  according  to  law."  This  change  in  the  lan- 
guage of  the  act  seems  to  have  been  overlooked  in  the  recent  case  of 
V(yrebeek  v.  Roe,  50  Barb.  302. 

The  ninety-fifth  section  of  the  act  of  July  1st,  1862,  which  was 
in  force  when  this  bond  was  executed,  with  a  change  of  schedule  by 
the  acfc  of  March  3, 1863,  declared  the  instrument  unstamped  to  be 
"  invalid  and  of  no  effect"  Under  such  a  provision,  it  cannot  be 
held  that  the  question  may  not  be  presented  by  plea,  or  that  the 
plea  must  aver  an  intent  to  evade  the  act  of  congress.  If  the 
instrument  be  absolutely  **  invalid  and  of  no  effect,"  no  suit  can  be 
maintained  upon  it;  and  certainly  an  answer  which  avers  facta 
which  prove  this  invalidity  would  constitute  a  good  defense  to  an 
action  upon  it 

Under  these  considerations,  counsel  have  pressed  a  question  of 
such  gravity  that  we  would  willingly  avoid  its  discussion,  were  we 
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not  required  by  ofGLcial  duty  to  meet  it  and  dispose  of  it  upon  as  full 
an  examination  as  our  time,  limited  by  the  pressure  of  an  oyer- 
burdened  docket,  will  permit — a  question  that  inyolyes  the  lining 
of  the  limit,  under  the  constitution  of  the  United  States,  to  the 
po^er  of  congress  to  influence  by  its  legislation  the  haimonioui 
working  of  the  machinery  of  a  state  goyemment. 

K  a  state  is  to  exist  as  a  soyereign,  it  must  of  necessity  haye  th« 
power  to  select  its  agents  to  execute  its  laws,  and  must  be  empow 
ered  to  exact  from  them  such  pledge  for  the  faithful  discharge  of 
their  duties  as  may  seem  best  calculated  to  secure  their  performance. 
In  exacting  such  security,  it  must  be  as  independent  of  all  control 
as  in  enforcing  the  condition  of  the  bond  when  forfeited. 

The  supreme  court  of  the  United  States  has  declared  the  limit  to 
state  taxatiop,  so  far  as  the  interests  of  the  general  goyemment  are 
inyolyed.  A  state  may  not  tax  a  bank  of  the  United  States,  because 
the  bank  is  to  be  considered  an  agency  of  the  national  goyernment 
in  the  accomplishment  of  its  constitutional  purposes.  "  That  the 
power  to  tax,"  says  Chief  Justice  Mabshall,  "  inyolyes  the  power 
to  destroy ;  that  the  power  to  destroy  may  defeat  and  render  useless 
the  power  to  create;  that  there  is  a  plain  repugnance,  in  conferring 
on  one  goyemment  a  power  to  control  the  constitutional  measures 
of  another,  which  other,  with  respect  to  those  yery  measures,  ia 
declared  to  be  supreme  oyer  that  which  exerts  the  control,  are 
propositions  not  to  be  denied.''  M'OullocA  y.  Maryland,  4  Wheat. 
316. 

The  power  to  tax  inyolyes  the  power  to  destroy,  because,  in  the 
language  of  this  eminent  jurist,  it  is  ^*  unfit  for  the  judicial  depart- 
ment to  inquire  what  degree  of  taxation  is  the  legitimate  use,  and 
what  degree  may  amount  to  the  abuse,  of  the  power."  The  rule 
has  receiyed  almost  uniyersal  recognition.  Kirby  y.  Shaw,  19 
Penn.  St.  258 ;  Sharphss  y.  Mayor,  21  id.  147 ;  Weisier  y.  Hade,  62 
id.  474;  WingcUe  y.  Sluder,  6  Jones  (N.  C),  662;  Herrick  y.  Rarir 
iiolph,  13  Vt  525;  Armington  y.  Bamet,  15  id.  745;  Thomas  y. 
Leland,  24  Wend.  65 ;  Peoph  y.  Mayor,  4  N.  Y.  419 ;  Portland 
Bank  y.  Apthorp,  12  Mass.  252. 

Again,  the  states  may  not  tax  the  obligations  or  eyidences  of  debt 
ifltued  by  the  general  goyenunent  upon  the  loans  made  to  it,  because 
«uch  tax  would  trammel  the  operations  of  the  goyernment  in  nego- 
tiating loans.  Weston  y.  Charleston,  2  Pet.  449 ;  Bank  of  Commerce 
ir.  New  York  City,  2  Black,  620;  Bank  Tax  Case,  2  Wall.  200;   Van 
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All§n  T.  Assessors,  8  id.  673 ;  People  y.  Commissioners,  4  id.  244 ; 
BraOey  y.  People,  4  id.  459. 

Nor  may  a  state  tax  an  officer  of  the  general  goyemment  for  hia 
office  or  its  emoluments,  sinoe  snch  a  tax,  haying  the  effect  to  rednoe 
the  compensation  for  the  seryioes  proyided  by  the  act  of  congisess^ 
would,  to  that  extent,  require  from  the  national  treasury  an  increased 
expenditure  to  secure  the  execution  of  its  laws.  Dobbins  y.  Com^ 
missioners  of  Erie  Co,,  16  Pet.  435. 

And  has  this  principle,  yital  indeed  to  protect  the  national  life, 
no  other  application  ?  The  benefit  of  its  application  has  been  boldly 
claimed  by  the  men  who  haye  honored  the  highest  judicial  positions 
the  nation  could  bestow  on  intellect,  learning,  and  yirtue.  It  has 
protected  the  one  from  the  hostile  action  of  the  many.  May  not  its 
protection  also  be  inyoked  to  secure  the  many  from  an  unauthorized 
exercise  of  power  by  the  one  ?  Is  not  the  existence  of  the  state 
goyemments  as  fully  recognized  in  the  constitution  of  the  United 
States  as  that  of  the  national  goyemment  ?  If  the  states  may  not 
exercise  a  power  which  might  menace  the  general  goyemment^ 
should  not  that  hand  also  be  held  back  from  the  throat  of  the 
former,  though  the  pressure  be  at  present  oyer  so  slight  ? 

True,  the  national  goyemment  is  our  goyemment,  and  wo  will 
not  anticipate  an  attempt  by  it  at  our  destruction  as  a  state,  but,  as 
the  chief  justice  remarked  in  discussing  this  yery  question  in  IfCul- 
loch  y.  Maryland,  this  '^  is  not  a  case  of  confidence.'' 

''If,''  continues  the  chief  justice,  ''we  apply  the  principle  for 
which  the  state  of  Maryland  contends,  to  the  constitution  generally, 
we  shall  find  it  capable  of  changing  totally  the  character  of  that 
instrument  We  shall  find  it  capable  of  arresting  all  the  measures 
of  the  goyemment,  and  of  prostrating  it  at  the  foot  of  the  states. 
'*''*''*'  If  the  states  may  tax  one  instrument,  employed  by  the 
goyemment  in  the  execution  of  its  powers,  they  may  tax  any  and 
eyery  other  instrument  They  may  tax  the  mail;  they  may  tax 
the  mint ;  they  may  tax  patent  rights;  they  may  tax  the  papers  of 
the  custom-house ;  they  may  tax  judicial  process;  they  may  tax  all 
the  means  employed  by  the  goyemment,  to  an  excess  whidi  would 
defeat  all  the  ends  of  goyemment" 

And  may  we  not  respond,  that  if  the  national  goyemment  may 
tax — nay  more — may  declare  "  inyalid  and  of  no  effect,'^  the  official 
bond  executed  to  the  state  from  its  own  citizen  selected  by  it  to 
execute  its  own  laws,  may  the  national  goyemment  not  also  1^  the 
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iflsne  of  a  varrant  from  the  state  auditor  upon  the  state  treasurer^ 
the  signing  of  a  pardon  by  the  governor,  his  approval  of  a  bill,  the 
passage  of  the  very  bill  itself  by  the  legislature,  the  decisions  of  our 
judges,  the  process  of  our  courts  ?  Nay,  it  did  tax  that  procesa 
This,  then,  ^'is  not  a  case  of  confidence,"  but  of  construction  of  a 
constitution  which  is  over  and  above  both  national  and  state  gov- 
ernments. 

The  first  clause  of  the  eighth  section  of  the  first  article  of  the 
constitution  of  the  United  States  declares,  that  "  Congress  shall 
have  power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  ta 
pay  the  debts  and  provide  for  the  common  defense  and  general  wel- 
fare of  the  United  States." 

The  word  "  tax,"  as  here  used,  includes  all  contributions  imposed  by 
the  government  upon  individuals  for  the  service  of  the  state.  Story 
Const  §  950. 

This  power  to  tax  is  not  exclusive  in  the  national  government 
A  concurrent  and  co-extensive  power  remains  in  the  states,  as  a  part 
of  their  "original  and  unsurrendered  sovereignty,"  except  aa 
to  duties  on  imports  and  exports.  "The  authority  is  coequal." 
Federalist. 

"It  will  at  once  be  seen,"  says  Judge  Stoby,  "  that  the  state  goi • 
emments  have  complete  means  of  self-protection ;  as,  with  the  sok 
exception  of  duties  on  imports  and  exports  (which  the  constitution 
has  taken  from  the  states,  unless  it  is  exercised  by  the  consent  of 
congress),  the  power  of  taxation  remains  in  the  states,  concurrent 
and  co-extensive  with  that  of  congress.  The  slightest  attention  to 
the  subject  vnU  demonstrate  this  beyond  all  controversy.  The  lan- 
guage of  the  constitution  does  not,  in  terms,  make  it  an  exclusive 
power  in  congress;  the  existence  of  a  concurrent  power  is  not 
incompatible  with  the  exercise  of  it  by  congress ;  and  the  states  are 
not  expressly  prohibited  from  using  it  by  the  constitution.  Under 
such  circumstances  the  argument  is  irresistible,  that  a  concurrent 
power  remains  in  the  states,  as  a  part  of  their  original  and  unsur- 
rendered sovereignty."  1  Story  Const  §§  940,  941,  942 ;  Federalist, 
No.  32 ;  Gibbons  v.  Ogden,  9  Wheat  191  to  202 ;  1  Kent  Com.  lee* 
18 ;  4  Wheat  193 ;  5  id.  22 ;  12  id.  448. 

"Any  separation  of  the  subjects  of  revenue  which  could  have 
been  fi^len  upon  would  have  amounted  to  a  sacrifice  of  the  interests 
of  the  Union  to  the  power  of  the  individual  states ;  or  to  a  surren- 
der of  important  functiono  by  the  latter,  which  would  have  removed 


320  INDIANA, 


State  T.  Gartcm. 


them  to  a  mean,  proyincial  serritude  and  dependence.^'  Story  Const 
I  943. 

The  jnrisdiotion  of  the  state  on  the  subject  of  taxation  for  state 
pui;>oses  is  supreme,  over  which  the  government  of  the  United 
States  can  have  no  power  or  control.  27w  People  v.  Bradley,  39 
IlL  130. 

This  power  of  taxation,  existing  alike  m  the  general  government 
and  in  the  states,  co-extensive  and  concurrent,  by  virtue  of  the 
sovereignty  of  each,  has,  then,  for  each  this  limit:  neither  may  tax, 
because  neither  may  take  away,  the  legitimate  machinery  or  agencies 
employed  by  the  other  in  the  exercise  of  its  governmental  powers 
and  fanctions. 

The  principle  which  operates  as  a  limitation  upon  the  power  of 
the  state  to  tax  the  agencies  and  minute  machinery  employed  by 
the  general  government  to  carry  out  its  constitutional  functions, 
must  in  turn  equally  restrain  the  power  of  congress  to  tax,  to  tram- 
mel or  destroy  the  means  used  by  the  state  to  perpetuate  an  exist- 
ence as  sacred  under  the  constitution  as  the  national  life,  because  a 
constituent  of  that  life. 

Nor  is  this  conclusion  the  result  of  admitted  premises  alone.  A 
writer  on  constitutional  limitations  whose  official  position,  as  well 
as  the  evident  candor  and  ability  manifest  in  his  work,  entitles  his 
comments  to  consideration,  reaches  a  conclusion  thus  expressed: 
"  If  the  states  cannot  tax  the  means  by  which  the  national  govern- 
ment performs  its  functions,  neither,  on  the  other  hand,  and  for  the 
same  reasons,  can  the  latter  tax  the  agencies  of  the  state  govern- 
ments,"   Cooley  Const  Lim.  483. 

In  the  case  of  Fifield  v.  Close,  16  Mich.  505,  this  language  occurs : 
**  The  same  supreme  power  which  established  the  departments  of 
the  general  government  determined  that  the  local  governments 
should  also  exist  for  their  own  purposes,  and  made  it  impossible  to 
protect  the  people  in  their  common  interests  without  them.  Each 
of  these  several  agencies  is  confined  to  its  own  sphere,  and  all  are 
strictly  subordinate  to  the  constitution,  which  limits  them,  and 
independent  of  other  agencies,  except  as  thereby  made  dependent 
There  is  nothing  in  the  constitution  which  can  be  made  to  admit 
of  any  interference  by  congress  with  the  secure  existence  of  any  state 
authority  within  its  lawful  bounds.  And  any  such  interference  by 
the  indirect  means  of  taxation  is  quite  as  much  beyond  the  power 
of  the  national  legislature  as  if  the  interference  were  direct  and 


NOVEMBER  TERM,  1869,  321 

Stote  ▼.  aarton. 

ertreme."  See,  also,  Jones  y.  Estate  of  Keepy  19  Wis.  369;  Union 
Bank  f.  JKB,  3  Cold.  (Tenn.)  325 ;  Warrm  v.  Paul,  22  In<L  276. 

In  Dobbins  y.  Commissioners  of  Erie  Co.,  supra^  the  argument 
against  the  right  of  a  state  to  tax  the  salary  of  an  officer  of  the 
United  States  is,  that  under  the  constitution  the  general  govern- 
ment has  the  right  to  employ  its  officers  and  agents  to  execute  its 
laws  and  fix  their  compensation  for  the  discharge  of  those  services, 
and  that  this,  being  a  sovereign  power,  cannot  be  controlled  by  the 
state.  So  the  state  has,  under  the  same  constitution,  the  right  to 
perpetuate  itself;  to  employ  its  officers  to  execute  itslaws;  and  fix 
their  compensation.  In  this  it  acts,  under  the  constitution,  as  a 
sovereign,  and  subject  to  no  other  control. 

Again,  it  is  said  the  taxation  of  the  office  or  its  salary  is  in  effect 
a  tax  upon  the  United  States  government.  K  so,  a  tax  upon  the 
official  bond  executed  by  the  state  officer  is  to  that  extent  a  tax 
upon  the  state,  and  congress  can  only  impose  such  a  tax  by  appor- 
tionment "  among  the  several  states  which  may  be  included  within 
this  Union,  according  to  their  respective  numbers."  Const,  art.  1,  §  2. 

True,  the  amount  exacted  is  small ;  so  it  was  in  the  case  of  the 
government  officer  whose  office  was  appraised  for  taxation.  But 
the  power  to  exact  one  dollar  involves  the  power  to  levy  one  Ihou- 
fland.    The  power  to  tax  involves  the  power  to  destroy. 

The  purposes  for  which  taxation  may  be  levied  by  the  national 
government  are  expressed,  and  are  a  limitation  upon  the  power. 

Mr.  Jefferson  says :  "  To  lay  taxes  to  provide  for  the  general  wel- 
fare of  the  United  States  is  to  lay  taxes  for  the  purpose  of  provid- 
ing for  the  general  welfare.  For  the  laying  of  taxes  is  the  power, 
and  the  general  welfare  the  purpose,  for  which  the  power  is  to  be 
exercised.  Congress  are  not  to  lay  taxes  ad  libitum,  for  any  purpose 
they  please ;  but  only  to  i)ay  the  debts,  or  provide  for  the  welfare  of 
the  nation."  Jefferson's  opinion  on  the  Bank  of  the  United  States, 
15th  Feb.  1781,  4  Jefferson  Correspondence,  524,  525.  Such,  also, 
were  the  views  expressed  by  Mr.  Hamilton,  in  his  argument  on  the 
constitutionality  of  a  national  bank,  in  his  treasury  report  on  man- 
ufactures; by  Mr.  Ellsworth,  3  Am.  Museum,  338;  by  President 
Monroe,  in  his  message,  May  4, 1822 ;  by  Mr.  Adams,  in  his  letter 
to  Speaker  Stevenson,  July  11,  1832.  In  the  case  of  Gibbons  v. 
Ogden,  9  Wheat.  199,  Chief  Justice  Marshall  said:  ^Congress  is 
snihorized  to  lay  and  collect  taxes,  etc.,  to  pay  the  debts  and  provide 
for  the  common  defense  and  general  welfare  of  the  United  States. 
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This  does  not  interfere  with  the  power  of  the  states  to  tax  for  the 
support  of  their  own  goyemments ;  nor  is  the  exercise  of  that 
power  by  the  states  an  exercise  of  any  portion  of  the  power  that 
is  granted  to  the  United  States.  In  imposing  taxes  for  state 
purposes,  they  are  not  doing  what  congress  is  empowered  to  do. 
Congress  is  not  empowered  to  tax  for  those  pui*poses  which  aie 
within  the  exclusive  proyince  of  the  states.  When,  then,  each  gov- 
ernment exercises  the  power  of  taxation,  neither  is  exercising  the 
power  of  the  other/*  Mr.  Justice  Story  concludes,  that,  "  Under 
such  circumstances,  it  is  not,  perhaps,  too  much  to  contend  that  it 
is  the  truest,  the  safest,  and  most  authoritative  construction  of  the 
constitution."  Sec.  927.  See,  also,  1  Kent  Com.  251 ;  Serg.  Const 
Law,  chap.  28,  pp.  311,  315 ;  Rawle  Const  chap.  9,  p.  104. 

These  limitations  on  the  power  of  congress  are,  that  the  taxes 
must  be  levied  '^to  pay  the  debts  and  provide  for  the  common 
defense  and  general  welfare  of  the  United  States."    Const,  art  1,  §  8. 

But  the  United  States  are  required  by  the  constitution  to  guaran- 
tee to  every  state  in  this  Union  a  republican  form  of  government 
Const  art  4,  §  4. 

This  requirement  would  be  a  mockery,  if  congress,  under  the 
right  to  tax  for  the  general  welfare,  could  prevent  the  exercise  of 
the  functions  of  state  government  It  would  be  to  guarantee  but  a 
mere  form  of  republican  government^  without  the  power  in  the  gov- 
ernment to  execute  its  functions.  But  it  is  plain,  from  the  prompti- 
tude evinced  by  congress  in  the  repeal  of  the  tax  upon  the  process 
of  the  state  courts,  and  from  the  exceptions  in  the  internal  revenue 
act,  restricting  the  stamp  duty  so  as  not  to  include  official  documents 
issued  by  the  state  itself,  that  there  was  no  intent  to  pass  the  con- 
stitutional limit,  and  that  this  tax  upon  official  bonds  given  to  the 
state  by  its  officers  is  an  error  in  drafting  the  law,  which  will  doubt- 
less receive  as  prompt  correction. 

Our  duty,  however,  seems  plain.  In  our  opinion,  the  tax  upon 
official  bonds  is  not  within  the  power  of  congress  to  impose,  under 
the  provisions  of  the  constitution. 

The  demurrer  should  have  been  sustained  to  the  paragraph. 

Judgment  reversed,  and  cause  remanded. 

NoTB.-l?hl8  declBion  Is  substantially  affirmed  by  the  recent  decision  of  the  snprwme 
court  of  the  United  States  in  the  case  of  DayT.  BufflngUm^  8  Alb.  Law  Jour.  S1T« 
wherein  It  was  held  that  consrress  has  no  power  to  impose  a  tax  on  the  salary  :  f  a 
Judicial  officer  of  a  8tate,  payable  out  of  the  state  treasury.— Kbp. 
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(88Ind.  U^ 
Surety — Notice  of  pHncipdCi  dtfauU, 

A  ,  B.  and  C.  executed  to  the  plaintiff,  a  bank,  a  joint  and  several  bond.  In  the 
penalty  of  915,000,  with  a  condition  reciting  that  A.  had  become  a  member 
of  a  certain  firm,  rendering  it  probably  necessary  for  him  to  use  more  funds 
in  the  business  than  he  had  at  command,  and  which  he  proposed  to  borrow^ 
and  then  proceeding  thus :  "  Now  the  foregoing  bond  is  to  be  in  force,  and 
binding  upon  us,  according  to  its  terms,  for  the  full  amount  of  any  loans 
and  advances  the  said  bank  may  make  to  said  A.,  in  connection  with  his  said 
business,  not  to  exceed  in  amount  $15,000,  for  which  sum,  by  the  foregoing 
bond,  we  acknowledge  ourselves  his  sureties,  and  in  case  of  his  failure  to 
pay  any  such  loans  or  advances  as  aforesaid,  that  the  same  shall  and  may 
be  collected  off  us.  Unless  such  loans  and  advances  are  made  to  said  A.  in 
his  business  aforesaid,  upon  the  faith  of  this  bond,  the  same  is  null  and 
void,"  etc.  The  plaintiff  alleged  that,  on  the  faith  of  this  bond,  and  for  the 
purposes  therein  specified,  it  loaned  A.  a  sum  of  money  on  the  checks  of 
two  other  parties,  indorsed  by  A.,  and*  that  these  checks  were  protested  for 
non-payment.  Held,  that  the  bond  was  not  an  overture  to  guaranty  by  tlie 
sureties,  but  an  actual  undertaking. 

Udd,  also,  that  B.  and  C.  were  sureties,  and  not  guarantors,  and,  therefore,  not 
entitled  to  notice  of  loans  made  on  the  credit  of  the  bond,  and  of  the  default 
of  the  principal  debtor. 

The  surety  is  bound  with  his  principal  as  original  guarantor,  and  his  obliga- 
tion to  pay  is  equally  absolute,  irrespective  of  any  notice  of  the  principal's 
default,  while  a  guarantor  is  an  individual  contractor,  to  answer  only  fur 
the  consequences  of  the  default  of  the  principal,  and  is  therefore  entitlcKl 
to  notice  of  such  defaults. 

This  was  a  suit  by  the  Bull's  Head  bank  against  James  T.  and 
Samuel  E.  McMillan  and  James  Goddard,  upon  a  joint  and  several 
bond  executed  bj  them,  in  a  penalty  of  $15,0009  ^itb  a  condition 
reciting  that  James  T.  McMillan  had  become  a  member  of  a  certain 
firm  in  New  York,  rendering  it  probably  necessary  for  him  to  use 
more  funds  in  the  business  of  the  firm  than  he  would  have  at  com- 
mand, and  which  he  proposed  to  borrow  ;  and  then  proceeding 
thus :  "  Now  the  foregoing  bond  is  to  be  in  force  and  binding  upon 
us,  according  to  its  terms,  for  the  full  amount  of  any  loans  and 
ad  vances  the  said  bank  may  make  to  said  James  T.  McMillan  in 
connection  with  his  said  business,  not  to  exceed  in  amount  $15,000^ 
for  which  sums,  by  the  foregoing  bond,  we  acknowledge  ourselves 
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his  sureties^  and,  in  case  of  his  failure  to  pay  any  such  loans  ci 

advances  as  aforesaid,  that  the  same  shall  and  may  be  collected  off 
of  us  *  *.  Unless  such  loans  and  advances  are  made  to  said 
McMillan  in  his  business  aforesaid,  upon  the  faith  of  this  bond,  the 
same  is  null  and  void.  In  witness,"  etc.  It  was  averred  by 
the  complaint,  that  the  plaintiff,  on  the  faith  of  the  bond,  for  tlie 
aneommodation  of  James  T.  McMillan  in  the  business  aforesaid, 
loaned  to  him  certain  sums,  viz.,  $840  on  the  check  of  one  Miller  on 
another  bank,  indorsed  by  McMillan,  and  $775  on  a  similar  check 
of  one  Meyer,  indorsed,  etc. ;  that  said  checks  were  duly  presented 
for  payment,  which  was  refused,  and  thereupon  protested,  etc. ;  and 
that  both  checks  remain  unpaid,  etc  Copies  of  the  bond  and  checks 
were  made  exhibits.  There  was  also  a  para^aph  for  money  loaned 
and  money  paid.  It  was  assigned  for  error  that  the  court  below 
erred  in  overruling  a  demurrer  by  the  sureties  to  the  first  paragraph 
of  the  complaint 


\  M.  Bay,  B,  F,  Claypool  and  B.  L.  Smithy  for  appellant. 
L.  t6  W,  0.  Sexton,  for  appellee, 

Frazer,  C.  J.  The  argument  is,  that  the  bond  showg  a  mere 
overture  to  guaranty  by  the  sureties,  which  at  most  would  only 
create  a  secondary  and  collateral  liabihty ;  and  that  there  should  have 
been  an  averment  of  notice  of  the  loans  made  on  the  credit  of  tho 
bond,  and  of  the  default  of  the  principal  debtor. 

It  was  not  an  overture  or  proposition  to  guaranty,  but  an  actual 
>  undertaking.  The  distinction  will  be  readily  seen  by  an  examina- 
tion of  the  cases  of  Stafford  v.  Low,  16  Johns.  67,  and  Beekman  v. 
Hah,  17  id.  134. 

There  is  considerable  loose  writing  in  the  text-books  upon  the 
subjects  of  guaranty  and  suretyship.  Sometimes  the  two  things  are 
confounded  throughout,  and  the  terms  used  interchangeably,  ae 
signifying  the  same  thing.  This  has  introduced  some  confusion  in 
the  cases,  so  that  there  are  dicta,  and  even  decisions,  to  the  affect 
that,  to  fix  tie  liability  of  a  guarantor,  notice  of  default  of  the  prin- 
cipal debtor  is  required,  such  as  in  the  case  of  an  indorser  of  strictly 
commercial  paper.  Smith  v.  Bainbridge,  6  Blackf.  1%,  is  a  case  of 
this  character.  It  was  decided  on  the  authority  of  Douglass  v.  Rey- 
nolds, 7  Pet  113,  and  was  followed  in  Virden  v.  Ellstaorth,  15  Ind. 
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144.  Harris  t.  Pierce,  6  id.  162^  is  not  qtdte  in  harmony  with  those 
rulings,  howeTer.  This  doctrine  has  never  been  applied,  that  we 
are  aware  of,  only  in  case^  of  letters  of  credit  and  the  guaranty  of 
commercial  paper,  except  in  Virden  v.  Ellsworth;  and  its  soundness 
has  been  utterly  denied,  even  in  that  class  of  cases,  in  New  York 
and  Massachusetts.  Oxford  Bank  y.  Haynes,  8  Pick.  423 ;  Douglass 
T.  Howlandy  24  Wend.  35;  Smith  v.  Dann,  6  Hill,  543.  It  is  certain 
that  the  supreme  court  of  the  United  States  found  it  impossible  to 
stand  upon  the  broad  principle  which  they  had  laid  down  in  Doiftj- 
Jass  V.  Beynolds,  supra;  for,  when  the  same  case  came  before  that 
court  again,  a  very  important  modification  of  the  former  ruling  as 
to  notice  of  default  was  made.  Reynolds  v.  Douglass,  12  Pet.  497.. 
See  also  2  Am.  L.  Cas.  124.  It  is  possible  that  the  subject  sliould 
receive  a  more  thorough  consideration  than  it  has  heretofore  received 
in  this  court  before  the  questions  alluded  to  can  be  deemed  closed 
against  further  discussion  in  this  state.  The  view  which  we  take 
of  the  bond  sued  on  in  the  case  before  us  renders  it  unnecessary  to 
enter  upon  that  investigation  at  present,  and  what  has  been  said 
concerning  the  matter  is  not  intended  to  commit  the  court  upon  it 
We  ai3  not  of  the  opinion  that  the  instrument  sued  on  ig  a  guar- 
anty, in  any  strictly  legal  sense.  A  guaranty  differs  in  some  import- 
ant respects  from  suretyship,  and  it  is  not  easy  to  define  it  by  any 
brief  and  comprehensive  formula.  Mr.  Parsons  says:  "We  cannot, 
therefore,  define  a  guarantor  of  a  bill  or  note  any  better  than  by  saying 
that  he  is  one  who  engages  that  the  note  shall  be  paid,  but  is  not  an 
indorser  nor  a  surety."  2  Par.  Notes  and  Bills,  117.  And  yet  the 
same  author,  in  his  excellent  work  on  contracts  (chap,  vii),  uses 
the  terms  "guaranty"  and  "suretyship"  as  being  of  the  same 
import.  So  rfso  does  Mr.  Chitty,  in  his  work  on  contracts.  Chit. 
Con.  546.  The  contract  of  a  surety  corresponds  with  that  of  a 
guarantor  in  many  respects,  but  important  differences  exist.  The 
surety  is  bound  with  his  principal  as  an  original  promisor ;  he  is  a 
debtor  from  the  beginning,  and  must  see  that  the  debt  is  paid,  and 
is  held  ordinarily  to  know  every  default  of  his  principal,  and  cannot 
protect  himself  by  the  mere  indulgence  of  the  creditor,  nor  by  want 
of  notice  of  the  default  of  the  principal,  however  such  indulgence  or 
want  of  notice  may,  in  fact,  injure  him.  Being  bound  with  the 
principal,  his  obligation  to  pay  is  equally  absolute.  On  the  other 
hand,  the  contract  of  a  guarantor  is  his  own  separate  contract ;  it  is 
in  the  nature  of  a  warranty  by  him  that  the  thing  guaranteed  to  be 
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done  by  the  principal  shall  be  done,  not  merely  an  engagement, 
jointly  with  the  principal,  to  do  the  thing.  A  guarantor,  not  being 
a  joint  contractor  with  his  principal,  is  not  bound  to  do  what  the 
principal  has  contracted  to  do,  like  a  surety,  but  only  to  answer 
for  the  consequences  of  the  default  of  the  principal  The  original 
contract  of  the  principal  is  not  his  contract,  and  he  is  not  bound  to 
take  notice  of  its  non-performance,  and  therefore  the  creditor  should 
give  him  notice ;  and  it  is  universally  held,  that  if  the  guarantor  can 
prove  that  he  has  suffered  damage  by  the  failure  to  give  such  notice, 
he  will  be  discharged  to  the  extent  of  the  damage  thus  sustained. 
It  is  not  so  with  a  surety. 

In  the  present  case  the  contract  is  joint  and  several,  and  the 
principal  debtor  is  a  party  to  it  The  others  are  described  in  it  as 
sureties,  and  expressly  contract  to  answer  as  sureties.  All  may,  of 
course,  be  sued  together.  But  a  guarantor  cannot  be  sued  with  his 
principal,  for  his  engagement  is  not  jointly  with  the  latter,  but  is 
strictly  an  individual  contract.  There  is  no  case  in  the  books,  to 
our  knowledge,  and  some  pains  has  been  bestowed  in  their  examina- 
tion, in  which  one  contracting  jointly  with  the  principal  debtor  has 
been  deemed  a  guarantor,  and  allowed  to  avail  himself  of  such 
defensesas  are  peculiar  to  that  character.  The  bond  does  not  pur- 
port to  be  a  contract  collateral  to  some  other  engagement  of  the 
principal  debtor.  Its  terms  did  not  require  that  the  contemplated 
loans  should  be  made  upon  any  other  or  additional  security.  It 
authorized  loans  to  be  made  upon  any  terms  that  might  be  agreed 
to  by  the  principal  and  the  bank ;  and  the  obligation  of  the  sure- 
ties was  to  pay  them  at  maturity  if  the  principal  did  not  It  differed 
in  no  essential  respect  from  any  ordinary  bond  of  a  principal  and 
sureties,  conditioned  to  answer  for  a  default  of  the  principal.  In 
such  ciises,  surely,  neither  notice  of  acceptance  nor  notice  of  default 
is  necessary  to  fix  the  liability  of  the  sureties.  We  are  of  opinion 
that  the  complaint  was  good,  and  the  demurrer  to  it  properly  over- 
ruled. 

Upon  trial  of  the  issue  made  by  an  answer  of  general  denial,  the 
evidence  showed  that  the  loans  were  not  made  solely  upon  the  credit 
of  the  bond.  We  do  not  think  that  this  affected  the  question  of 
liability. 

Judgment  affirmed* 
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Board  07  CoM]assioir]Biu>  of  Moktgoicbbt  Coustt  y.  Elston. 

(ieind.87.) 
Taaation  of  national  ewrreney. 

Tbe  circulating  notes  of  national  banks,  known  as  "  national  correnoy/'  are 
not  exempt  from  taxation  by  a  state. 

This  was  a  complaint  by  the  appellee  agamst  the  board  of  00m- 
missioners  and  treasurer  of  Montgomery  county,  to  restrain  a  sale 
of  certain  personal  property,  levied  upon  by  the  said  treasurer  by 
virtue  of  a  warrant  to  collect  the  sum  of  $418.49,  being  the  amount 
of  tax  and  penalty  on  $27,175  in  the  hands  of  the  appellee  on  the 
first  day  of  January,  1868. 

One-half  of  this  sum  was  in  treasury  notes  of  the  United  States, 
known  as  "  greenbacks ; "  the  remaining  portion  was  in  the  notes 
of  the  national  banks,  designated  as  '^  national  currency.''  This 
sum  had  been  returned  for  taxation  under  protest 

A  demurrer  was  overruled  to  this  complaint,  and  a  perpetual 
mjunction  was  granted. 

R.  H.  Oalloway  and  P.  S.  Kennedy y  for  appellants. 

S.  C.  S  L.  B.  WiUeon  and  J.  M.  Butler,  for  appellee. 

Ray,  J.  (after  stating  facts  and  deciding,  in  accordance  with 
Bank  v.  Supervisors,  7  Wall  26,  that  the  United  States  treasury 
notes  were  not  liable  to  taxation,  continued) : 

Thei-e  remain  but  two  questions.  Has  congress  attempted  to 
extend  this  exemption  from  state  taxation  to  the  currency  issued  by 
ttie  national  banks  ?  If  she  has  declared  this  exemption,  was  the 
subject  within  her  jurisdiction  ? 

The  act  of  February,  1862,  declares,  that  "  all  stocks  bonds,  and 
other  securities  of  the  United  States  held  by  individuals,  corpora- 
tions or  associations,  within  the  United  States,  shall  be  exempt  from 
taxation  by  or  under  state  authority.*'    12  Stat,  at  Large,  346,  §  2. 

And  this  provision  is  reSnacted,  in  application  to  the  second 
issue  of  United  States  notes,  by  the  act  of  July  11,  1863.  12  Stat, 
•t  Large,  546. 
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And,  as  if  to  Femove  eyerj  possible  doubt  irom  the  intention  of 
congress,  so  far  as  treasury  notes  were  inyolyed  (the  national  bank 
notes  not  then  being  issued),  the  act  of  March  3, 1863  (12  Stat  at 
Larg^,  709),  which  provides  for  a  further  issue  of  treasury  notes, 
omits  in  its  exemption  clause  the  word  '^  stocks,"  and  substitutes  for 
**  other  securities  "  th«  words  "  treasury  notes  or  United  States  notes 
issued  under  the  proyisions  of  this  act"  The  act  authorizing  the 
issue  of  national  bank  notes  was  approved  June  3,  1864,  and  the 
22d  section  provides  that  the  notes  shall  express  upon  their  face 
the  promise  of  the  association  receiving  the  same  to  pay  on  demand, 
and  that  they  are  secured  by  the  deposit  of  United  States  bonds 
with  the  treasurer  of  the  United  States.  But  these  bonds  are  not 
the  property  of  the  United  States,  but  of  the  national  bank  issuing 
the  notes.  It  is  true,  that  the  government  in  the  act  agrees  to 
redeem  the  notes  on  failure  of  the  bank,  but  the  primary  liability 
rests  upon,  and  promise  to  pay  comes  from,  the  national  bank ;  and 
before  the  government  does  so  redeem,  she  declares  forfeit  to  herself 
all  bonds  deposited  as  security  for  the  issue,  these  bonds  being  in 
excess  of  the  aggregate  of  notes,  and  the  bonds  her  own  promise. 
Thus,  in  fact,  in  pa3rment  of  the  notes,  by  her,  she  simply  pays  her 
own  bonds  at  less  than  their  face,  and  may  cancel  an  amount  of  said 
bonds  at  their  current  rate,  not  to  exceed  par,  equal  to  the  currency 
redeemed,  and  ^aJl  hold  a  first  and  permanent  lien  for  any  deficiency 
in  the  proceeds  of  the  bonds,  if  sold,  on  the  assets  .of  the  bank. 
There  is  no  clause  in  this  act  exempting  the  notes  from  state  taxa- 
tion, but  an  express  provision  making  its  shares  liable. 

It  is  insisted,  however,  that  the  act  approved  June  30,  1864, 
entitled  "An  act  to  provide  ways  and  means  for  the  support  of  the 
government,  and  for  other  purposes  "  (13  Stat  at  Large,  218),  exempts 
this  issue  of  the  "  national  currency,"  as  it  is  entitled.  The  first 
section  of  that  act  declares  that "  all  bonds,  treasury  notes  and  other 
obligations  of  the  United  States  shall  be  exempt  firom  taxation  by 
or  under  state  or  municipal  authority." 

The  last  section  is  as  follows : 

"  §  13.  Afid  be  it  further  enacted,  that  the  words  *  obligation  or 
other  security  of  the  United  States,'  used  in  this  act,  shall  be  held 
to  include  and  mean  all  bonds,  coupons,  national  currency.  United 
States  notes,  treasury  notes,  fractional  notes,  checks  for  money  of 
authorized  officers  of  the  United  States,  certificates  of  indebtedness, 
certificates  of  deposit,  stamps,  and  other  representatives  of  value  of 
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wbaterer  denominatioiiy  which  have  been  or  may  be  issued  under 
any  act  of  congress." 

This,  at  a  first  glance,  might  seem  to  bring  "  national  currency  " 
within  the  exemption,  and,  as  we  are  not  indebted  to  counsel  for  a 
sol  a  don  of  the  difficulty,  doubtless  has  misled  them  in  the  argument 
But  the  words  in  quotation  in  the  thirteenth  section  are  technical^ 
and  are  not  the  identical  words  used  in  the  same  order  in  the  fii'st 
section,  and  therefore  the  reference  to  that  section  would  be  moi*e 
than  questionable.  All  doubt,  however,  is  removed  by  the  use  of 
the  same  technical  phrase,  in  the  eleventh  section  of  the  same  act, 
in  which  it  is  provided,  "  that  if  any  person  having  control,  custody, 
or  possession  of  any  plate  or  plates  from  which  any  obligation  or 
other  security,  or  any  part  thereof,  shall  have  been  printed,'*  etc.,  "  or 
shall  have  or  retain  in  his  custody  or  possession,  after  a  distinctive 
paper  shall  have  been  adopted  by  the  secretary  of  the  treasury  for 
obligations  and  other  securities  of  the  United  States,  any  similar 
paper  adapted  to  the  making  of  any  such  obligations  or  other 
security,'*  etc.,  "  every  person  so  offending  shall  be  deemed  guilty  of 
a  felony,  and  shall,  on  conviction  thereof,  be  punished,"  etc. 

It  thus  appears  plain  that  the  entire  intent  and  purpose  of  the 
last  section  of  the  act  was  to  throw  around  "  national  currency  "  the 
same  guards  against  counterfeiting  that  were  by  law  provided  for 
"  obligations  and  other  securities  of  the  United  States." 

Clearly,  no  exemption  in  any  act  prior  to  the  authority  given  to 
issue  **  national  currency  "  can  apply,  and  as  they  are  not  obligations 
of  the  United  States,  in  any  proper  sense  of  that  expression,  as  they 
do  not  rest  primarily  on  the  promise  of  the  government  to  pay  them 
as  her  own  debt,  but  simply  on  her  promise  that  she  will  amply 
indemnify  herself  in  her  own  bonds,  and  only  after  failure  of  the 
bank  and  forfeiture  of  the  bonds  to  her  will  she  regard  herself  as 
finally  liable ;  certainly,  there  is  nothing  in  the  letter  of  the  law 
exempting  this  circulation  from  taxation ;  and  though  we  do  not 
discuss  the  power  of  congress  to  make  such  exemption,  we  are  free 
to  admit  that  we  see  nothing  in  the  paper  itself  or  the  circumstances 
of  its  issue  which  would  authorize  such  a  limit  to  be  placed  on  the 
power  of  the  state  to  tax. 

It  follows,  that  the  amount  of  the  assessment  on  the  moiety  con- 
sisting of  treasury  notes  was  unauthorized  and  illegal ;  and  tha^  the 
amount  rated  upon  that  portion  consisting  of  currency  of  the 
national  banks  wajs  legal  and  proper. 
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Under  a  rule  often  expressed  in  this  court,  the  appellee,  not  hav- 
ing tendered  to  the  treasurer  of  the  county  the  amount  legally  due^ 
cannot  successfully  invoke  the  aid  of  the  court  by  the  interposition 
of  its  extraordinary  remedy  of  injunction  to  prevent  the  collection 
of  a  tax  in  part  legal  and  in  part  illegally  assessed. 

Judgment  reversed,  and  cause  remanded,  with  direction  to  sustain 
a  demurrer  to  the  complaint  for  injunction.    Costs  here. 


MsAisrSy  appellant,  y.  Sworhstedt. 

(82  Ind.  87.) 
Promiuory  note — Perwnal  UabUUy  of  agent  on. 

The  secretary  of  an  incorporated  company  gave  a  promissory  note,  nsing  the 
words  "  We  promise  to  pay/'  etc.,  and  signed  it  with  his  own  name,  with 
"  Sec'y  "  aflixed,  and  impressed  thereon  the  seal  of  the  corporation.  HM, 
tliat  he  was  not  personally  liable  thereon. 

This  action  was  brought  on  a  promissory  note,  of  which  the  fol- 
io whig  is  a  copy : 

(483.00.  Madison,  Ind.,  March  18, 1868. 

Ninety  days  after  date,  we  promise  to  pay  to  the  order  of  Means,  Kyle  A 
Co.  foar  hundred  and  eighty-three  dollars,  withoat  any  relief  from  valuation 
or  appraisement  laws.  Value  received.  Payable  at  the  Natl  Branch  Bank, 
Madison,  Ind. 

(Signed)  WM.  B.  SWORMSTEDT,  Sec'y. 

On  the  note  was  an  impression  of  a  seal  bearing  the  words  ^'  ISTeal 
Manufacturing  Co.,  Madison,  Ind.,'*  of  which  company  Swormstedt 
was  secretary.    The  revenue  stamp  was  canceled  by  his  initials. 

The  defendant  demurred  to  the  complaint  for  want  of  sufficiency 
of  facts  stated,  and  the  demurrer  was  sustained.  From  this  ruling 
the  plaintiff  appealed. 

C.  E,  Walker  and  W.  8.  Roberta^  for  appellant. 

H.  W.  Harrington  and  C.  A.  Ebrbly,  for  appellee. 
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Ray,  J.  In  Hovey  y.  Magill,  2  Conn.  680,  where  the  defendant^ 
being  the  agent  of  a  corporation,  gave  a  note,  **  I  promise/'  etc.,  and 

signed  it  "A.  B.,  agent  of company,"  Swiff,  C.  J.,  said: 

"  When  an  agent,  dnly  authorized,  subscribes  an  engagement  in  sucb 
manner  as  to  manifest  an  intent  not  to  bind  himself,  but  to  bind 
the  principal,  and  when,  by  his  subscription,  he  has  actually  bound 
the  principal,  then  it  is  clear  that  the  contract  cannot  be  binding  on 
him  personally.  It  will  be  agreed  that  no  precise  form  of  words 
is  required  to  be  used  in  the  signature ;  that  every  word  must  have 
an  effect,  if  possible,  and  that  the  intention  must  be  collected  from 
the  whole  instrument  taken  together.  Who  can  entertain  a  doubt, 
upon  reading  the  note  in  question,  that  it  was  the  intent  of  the 
defendant  to  bind  the  company,  and  not  himself?'' 

And  is  not  the  intent  equally  clear  in  this  case  ?  We  know  that 
to  hold  the  letters  "  sec'y,"  as  intended  to  be  "  a  description  of  the 
person,"  would  be  simply  a  legal  fiction,  false  in  fact  It  would 
simply  amount  to  rejecting  the  words  as  surplusage.  But  this  can- 
not be  done  if  effect  can  be  given  to  them  upon  the  face  of  the 
paper  itself.  Most  certainly  it  should  never  be  done  against  the 
plain  intent  of  the  party  who  adds  the  letters  to  his  name  for  an 
evident  purpose,  where  that  purpose  can  be  collected  from  the  entire 
instrument,  and  does  not  render  the  paper  itself  a  nullity. 

The  seal  of  the  company  is  in  the  hands  of  the  secretary;  it  is 
his  duty  to  aflBix  it  to  papers  executed  by  the  corporation.  The  pre- 
sumption is,  then,  that  he  did,  after  signing  his  name  and  adding 
his  office,  affix  the  seal  of  the  corporation,  which,  containing  upon  its 
face  the  proper  designation  of  the  corporation,  was  a  signing  of 
their  name. 

In  the  case  already  cited,  the  opinion  proceeds:  '^I  can  see  no 
good  reason  for  the  addition  of  'agent,'  but  to  render  the  note 
obligatory  on  the  company,  and  exclude  all  idea  of  individual  lia- 
bility. This  is  the  plain  language  of  the  transaction ;  and  we 
ought  to  give  it  the  obvious  meaning,  and  not  entrap  men  by  the 
mere  form  of  words.  This  mode  of  signing  the  note  will  fairly 
admit  of  this  construction:  I,  as  agent  of  the  company,  pledge 
their  credit,  or  give  their  promise  to  pay  the  note ;  or,  the  company, 
by  me  as  their  agent,  promise  to  pay  it.  But  if  we  consider  the 
word  'agent'  as  merely  descriptio  persontSy  we  give  it  no  operation, 
and  really  expunge  it  from  the  writing.  We  are  bound,  however, 
to  give  effect  to  every  word,  if  possible ;  and  the  only  way  to  give 
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this  word  any  effect  is  to  make  the  note  binding  on  the  company." 
It  can  be  a  matter  of  no  import  how  a  name  is  affixed  to  a  paper, 
whether  written  with  ink  or  pencil,  printed  or  stamped  The 
intent  in  placing  it  there  mast  control,  and  where  that  intent  is 
eyident,  effect  should  be  given  to  it.  The  fact  that  when  such  a 
presumed  intent  will  destroy  the  character  of  the  paper  a  court  will 
not  indulge  the  presumption,  results  only  because  there  exists  a 
stronger  presumption  in  law,  that  every  one  intends  his  act  shall 
have  effect  M'Clure  v.  Bennett,  1  Blackf.  189,  followed  by  Mears 
V.  Orahamy  8  id.  144,  and  Potts  v.  Henderson,  2  Ind.  327. 

The  rule,  as  stated  in  Hovey  v.  Magill,  supra,  is  recognized  in 
1  Par.  Con.  97,  who  states  that,  in  such  a  case,  "  it  is  quite  well  set- 
tled that  the  company,  not  the  agent,  will  be  liable  on  the  note.'' 
So,  also,  it  is  stated  in  Angell  &  Ames  on  Corp.  §  294. 

Judge  Story  thus  states  the  rule :  "  A  liberal  construction  is 
ordinarily  adopted  in  the  exposition  of  commercial  instruments,  for 
the  purpose  of  encouraging  trade,  and  to  meet,  as  far  as  possible, 
the  ordinary  exigencies  of  business,  which  require  promptitude  of 
execution,  and  rarely  admit  of  deliberate  examination  of  the  true 
force  of  words.  In  furtherance  of  this  policy,  if  it  can,  upon  the 
whole  instrument,  be  collected  that  the  true  object  and  intent  of  it 
are  to  bind  the  principal,  and  not  to  bind  the  agent,  courts  of  jus- 
tice will  adopt  that  construction  of  it,  however  informally  it  may  be 
expressed."  Story  Prom.  Notes,  §  69,  The  well-considered  cases 
sustain  this  position. 

The  note  was  plainly  intended  to  read  as  executed  by  *^  "Wm,  B. 
Swormstedt,  Sec'y  Neal  Manufacturing  Co.,  Madison,  Ind. ;"  and  if 
effect  be  given  to  the  addition  to  the  name,  the  corporation  must  bo 
bound. 

The  ruling  sustaining  a  demurrer  was  correct,  and  the  judgment 
is  affirmed  with  costs. 

Note.— The  general  rule  Is  well  established  that  a  person  who  has  In  fact  signed  a 
written  document  cannot  dlschai^e  himself  from  personal  liability  on  the  ground  that 
he  only  signed  as  aiirent  for  another,  unless  it  appear  upon  the  face  of  the  inBtmmeiii 
that  he  signed  as  such  ;  and  this  is  peculiarly  so  with  regard  to  negotiable  Instruments. 
But  it  is  often  a  nice  question  to  determine  whether  the  agent  Is  or  la  not  personally 
bound.  The  authorities  are  not  harmonious,  and  we  shall  attempt  to  refer  to  only  the 
most  important.  In  Price  v.  Ta]fior^  6  H.  &  N.  640,  merely  appending  to  the  signature  a 
word  of  description,  such  as  ''director,"  ** secretary,"  etc.,  was  thought  not  to  be 
sufflclent.  It  seems,  however,  that  the  word  ''as*'  prefixed  to  the  description  woaM 
probably  indicate  the  agency.  In  Aggs  y.  NictuAwtu  1  H.  &  N.  16S|  a  promissory  note 
mn  In  form :  "  We,  two  of  the  directors  of  the  A.  L.  A.  S.,  by  and  ^^n  behalf  of  the  said 
society,  do  hereby  promise  to  pay,"  etc.  (Signed)  Charles  Nloholson,  H.  Wood.  The 
court  held  the  directors  not  to  be  personally  liable,  though  Martiiv,  B.,  hesitated  to 
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•ccede  to  the  Judgment.  In  Alexander  v.  Siaer,  L.  R.,  4  Rx.  lOEB,  the  note  ran :  "  1 
promiee  to  pay,'*  etc.,  and  was  signed  for  M.  T.  &  W.  company,  J.  S.,  Becretary.  The 
court  held  the  defendant  not  personally  liable,  although  CLEAaBV,  B.,  diBsented.  In 
DuUon  ▼.  Martih,  Q.  B.,  10  W.  R.  754«  the  note  ran :  '*  We,  tbe  directors  of,  etc.,  di» 
promise  to  pay,"  etc.  (Signed)  P.  J.  Marsh,  chairman,  J.  Hlgglns,  8.  Broadbent,  H. 
Johnson.  The  note  contained  no  word  indicating  agency,  except  the  word  denoting 
an  office  in  the  body,  but  the  corporate  seal  was  affixed.  The  court  held  the  directott 
personally  liable.  In  the  case  of  lAndue  v.  JtfeiroM,  2  H.  &  N.  286,  tlie  note  read ; 
'*  Three  months  after  date  we  jointly  promise  to  pay  S.,  or  order,  0001.,  for  value 
received  in  stock  on  account  of  the  London  and  Birmingham  Iron  Hardware  Company 
(limited)  —  payable  at  the  London  Joint  Stock  Bank,"  etc.  (Signed)  James  Melrose,  H. 
W.  Wood,  John  Haines,  directors.  (Countersigned)  Edwin  Ouest,  secretary.  The 
exchequer  chamber  held,  that  the  signers  were  not  personally  liable,  but  inserted  a 
denial  that  "  we  Intend  to  throw  any  doubt  upon  the  rule  that  an  agent  putting  his 
name  to  a  mercantile  Instrument  is  liable  as  a  principal,  unless  the  Instrument  dis- 
tinctly shows  that  he  signs  as  agent,  or  that  we  mean  to  break  in  upon  the  rule  verba 
fortius  acdyiuniiar  contra  profertnUm.'*  In  this  country  it  has  been  held,  that,  where 
an  agent  made  a  promissory  note  thus :  **  I  promise  to  pay,"  and  signed  it  Pro.  C.  D., 
A.  B.,  it  was  the  note  of  the  principal,  and  not  of  the  agent.  Long  v.  Cobum,  11  Maaa. 
VI.  So  where  A.  and  B.  wrote  a  note  in  these  words :  '*  We  Jointly  and  severally 
promise,"  and  signed  It  A.  and  B.  for  C,  it  was  held  to  be  the  note  of  C.  Rice  v.  Oore, 
8  Pick.  ISB :  Emenon  ▼.  Prov,  Hat  Ma/nufat.  0>.,  12  Mass.  237.  Bo  a  note  of  like  tenor, 
signed  "A.  B.,  agent  for  C.  D.,"  was  held  to  be  tbe  note  of  the  principal.  BaUou  y. 
TaWftt,  16  Mass.  461. 

Where  a  promlioory  note  was  in  these  words:  **I,  the  subscriber,  treasurer  of  the 
Dorchester  Turnpike  corporation,  for  value  received,  promise,"  etc.,  and  was  signed 
**  A.  B.,  treasurer  of  the  Dorchester  Turnpike  corporation,"  It  was  held  to  be  the  note 
of  the  corporation  and  not  of  the  treasurer.  Mann  v.  Chandler,  9  Mass.  885.  So,  where 
a  note  purported  to  be  a  promise  by  "  The  president  and  directors  of  a  corporation," 
and  was  signed  '*  A.  B.— president,"  it  was  held  to  be  the  note  of  the  corporation 
Mott  T.  Hieks,  1  Cow.  513.  The  decision  in  HiQ  v.  Bannigter,  8  Cow.  81,  is  not  in  bar* 
mony  with  these  decisions,  nor  has  It  been  followed  in  this  state.  There  the  defend- 
ants gave  their  note  with  the  addition  of  **  Trustees  of  Union  Religious  Society. 
Phelps,*'  and  proved  that  it  was  given  for  a  debt  due  from  the  society.  Tbe  court, 
nevertheless,  held  the  defendants  to  be  personally  liable. 

As  a  general  proposition  it  Is  undoubtedly  true,  that  one  who  signs  a  writing  as 
"agent,"  "trustee"  or  "president,"  is  regarded  as  merely  descrltlng  himself,  and 
hence  Is  held  to  be  personally  liable.  Tafl  v.  Bretcster,  9  Johns.  334 ;  Stone  v.  ITood,  7 
Oow.  463.  But  when  a  writing  is  thus  executed,  with  full  authority  from  a  principal, 
the  party  on  whose  account  it  is  executed  is  alone  liable.  Bank  of  Ocnesce  v.  Patchtn 
Banh,  19  N.  Y.  316.  In  this  case  the  several  New  York  decisions  are  examined  and  the 
above  principle  announced.  There,  S.  B.  S.,  cashier  of  a  bank,  sent  plaintiff,  to  be 
discounted,  a  bill  of  exchange,  dated  ten  days  previous,  payable  to  the  order  of  S.  B. 
8.,  Cagh,<,  Indorsed  by  him,  with  the  same  addition  to  his  signature,  and  inclosed  In  a 
letter,  dated  at  the  banking-house,  and  signed  "8.  B.  S.,  Cash,'*  It  was  held  that  these 
circumstances  imported  that  the  indorsement  was  that  of  the  bank,  and  not  that  of 
R  B.  8.  Individually.  So  It  has  been  held  that  an  Indorsement  of  a  note  to  the  cashier 
of  a  moneyed  corporation,  by  adding  the  word  "cashier"  to  his  name  in  the  indorse- 
ment, is  a  transfer  to  the  corporation  when  that  was  the  design  of  the  transaction. 
WaterrHH  Bank  v.  White,  1  Denio,  608.  And  so  an  officer  of  a  corporation  to  whose 
4irder,  as  such,  a  note  executed  to  it  Is  payable,  and  who  Indorses  the  note,  adding  to 
lis  name  his  official  character,  and  negotiates  it  on  behalf  of  the  corporation,  is  not 
personally  responsible  as  Indorser.  Babcock  v.  Beman,  11 N.  Y.  200 ;  see,  also,  Bank  of 
N,T.y,Bcmkof  O^fo, 29 Id. 619. 

The  true  rule  of  construction  Is  said  by  Mr.  Justice  Story  to  be,  "that  If  it  can,  upon 
the  whole  Instrument  be  collected^  that  the  true  object  and  inteiii  of  the  instrument 
are  to  bind  the  principal  and  not  to  bind  the  agent,"  courts  of  Justice  will  adopt  that 
construction  of  It,  however  informally  it  may  be  expressed.-  -Uep. 
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Spitlbb,  adrn'r,  appellant,  y.  Jajcbb. 

( 82  Ind.  808.) 

Pri>mis$ory  note — IndonemerU  of  blank  form — aU&ration  ^  maker. 

A .  indoxBed  a  blank  f onn  of  a  promiBsoxy  note  and  delivered  it  to  the  maker, 
stipulating  that  it  should  not  be  made  payable  at  a  bank.  In  filling  up  the 
note  the  maker  made  it  payable  at  a  bank,  and  in  that  condition  negotiated 
it.  HM,  that  A.  was  liable  on  the  note  in  the  possession  of  a  bona  fide. 

The  appellees  brought  this  action  against  the  appellant,  as  admin- 
istrator of  the  estate  of  Qeorge  W.  Spitler,  deceased,  upon  a  note 
payable  at  the  Laporte  branch  of  the  Bank  of  the  State  of  Indiana, 
executed  by  Irwin  &  Hopkins  to  the  said  George  W.  Spitler,  during 
his  life,  who  indorsed  it  to  J.  &  D.  S.  Eason,  by  vvuom  it  was  trans- 
ferred, by  indorsement,  to  the  appellees. 

The  complaint  is  in  two  paragraphs.  The  first  alleges  the  insol* 
vency  of  Irwin  &  Hopkins  and  of  J.  &.  D.  S.  Eason  when  the  note 
became  dae,  as  an  excuse  for  the  failure  to  sue  them. 

The  second  paragraph  alleges  the  transfer  of  the  note,  by  indorse- 
ment, to  the  appellees,  for  a  yaluable  consideration,  before  due,  in 
the  ordinary  course  of  business,  and  its  protest  for  non-payment 

The  appellant  answered  in  denial,  and  also  in  three  special  para- 
graphs. A  demurrer  was  sustained  to  the  second  paragraph,  and 
this  presents  the  only  question  argued  by  the  appellant  arising  upon 
the  pleadings.  This  paragraph  averred,  that  when  the  said  George 
W.  Spitler  indorsed  the  paper  in  suit,  it  was  simply  a  printed  blank 

form,  as  follows :    " after  date promise  to  pay  to  the  order 

of 1^  dollars  for  value  received,  without  any  relief  wliatever 

from  valuation  or  appraisement  laws ; "  that  the  decedent,  at  the 
request  of  the  makers,  and  for  their  accommodation,  placed  his  name 
on  the  back  of  said  paper ;  that  he  was  informed  that  the  paper  was 
to  be  passed  to  John  Eason,  in  part  payment  for  a  stock  of  goods, 
and  that  he  stipulated  that  the  note,  when  filled,  should  not  be 
made  payable  at  a  bank ;  '^  that  afterward  said  note  was  filled  up  as 
it  now  appears,  and  delivered  to  said  John  Eason,  the  words  *  at  the 
Bank  of  the  State  of  Indiana,  at  the  Laporte  branch,'  being  inserted 
at  the  special  request  of  said  John  Eason,  though  at  the  time  of  said 
insertion,  and  at  the  time  of  the  delivery  of  said  note,  said  John 
Eason  was  informed  of  the  stipulation  aforesaid,  made  by  said  dece- 
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isaity  but  notwithstanding  such  information  insisted  npon  and  pro* 
cured  said  words,  ^at  the  Bank  of  the  State  of  Indiana,  at  the 
Laporte  branch/  to  be  inserted  in  said  note,  which  was  done  without 
the  knowledge  or  consent  of  said  decedent'' 
The  note,  as  set  out  in  the  complaint,  was  in  this  form : 

"  $1,789.0&  Lafortb,  Jalj  20, 1860. 

Twentj-foTir  months  after  date  we  promise  to  pay  to  the  order  of  Qeorge 
W.  Spitler,  at  the  Bank  of  the  State  of  Indiana,  at  the  Laporte  branch,  seyen- 
teen  hundred  and  thirtj-nine  dollars  and  eight  cents,  for  value  receiyed,  with- 
out anj  relief  whateyer  from  yaloation,  appraisement,  or  staj  laws,  with 
interest.  IRWIN  &  HOPKINS." 

Indorsed :  "  Paj  to  the  order  of  John  Eason  &  D.  8.  Eason,  who  compose 
firm  of  J.  &  D.  Eason.  GEORGE  W.  SPITLER." 

"  Paj  to  the  order  of  Jamr  s  Kent,  Santee  &  Co 

JOHN  EASON, 

D.  S.  EASON, 

Late  firm  of  J.  db  D.  8,  Ecuan,  in  UquidaHan,'* 

J.  E.  dk  E.  M.  McDonald,  A.  L.  Roache  and  /•  W.  Mchol,  for 
appellant. 

W.  O.  Hannahy  R,  S.  Duiggins,  8.  P.  Thampsonf  L.  A.  Cole  and 

E.  L,  Bennett,  for  appellees. 

« 
Bay,  J.  (after  stating  facts):    It  will  be  obseryed  that,  in  lh;s 

case,  we  are  not  called  npon  to  consider  the  effect  of  the  alteration 
of  a  written  instmment  against  the  consent  of  a  party  to  its  execu- 
tion—  there  was  neither  erasion  nor  interlineation  —  but  the  fact 
that  the  maker,  whom  the  indorser  intrusted  with  the  right  to  fill 
certain  blanks  in  the  paper,  fixing  the  amount,  the  date,  the  time 
of  payment,  and  the  payee,  in  disregard  of  his  trust  ^^  inserted,^'  or 
included,  after  the  name  of  the  payee,  in  the  blank  space,  a  place 
where  payable.  What  are  the  consequences  of  this  breach  of  trust 
upon  the  paper  in  the  hands  of  an  innocent  holder?  In  England 
the  indorser  would,  perhaps,  be  discharged,  because  the  courts  there 
now  hold  the  maker  not  chargeable  with  a  simple  breach  of  trust, 
but  guilty  of  forgery.  Awde  v.  Dixon,  6  Exch.  869 ;  Rex  v.  Hart,  1 
Moo.  0.  C.  486 ;  Regina  v.  Wilson,  1  Den.  0.  C.  284.  But  this  is 
recent  law  in  England,  and  has  neyer  been  generally  accepted  as 
authority  in  this  country.  Bank  of  Mo.  v.  Phillips,  17  Mo.  29. 
Russell  Y.  Langstaffe,  2  Doug.  514,  was  a  case  where  one  Galley, 
having  had  frequent  transactions  with  the  plaintiff,  a  banker,  and 
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baying  overdrawn  his  account,  was  refused  amy  farfbea-  advairoe 
without  an  indorser  acceptable  to  the  plaintiff.  Upon  this,  Galley 
applied  to  the  defendant,  and  he  indorsed  his  name  on  fire  copper- 
plate checks,  made  in  the  form  of  promissory  notes,  but  in  blank, 
no  sum,  date  or  time  of  payment  being  mentioned  in  the  body  of  the 
note.  Galley  afterward  filled  up  the  blanks  for  different  sums  and 
dates  as  he  chose.  The  plaintiff  knew  that  the  notes  were  blank  at 
the  time  of  their  indorsement.  In  a  suit  upon  these  five  notes, 
Lord  M  AKSFiELD  said :  ^^  The  indorsement  on  a  blank  note  is  a  letter 
of  credit  for  an  indefinite  sum.  The  defendant  said,  *  trust  Galley 
for  any  amount,  and  I  will  be  his  security.'  It  does  not  lie  in  his 
mouth  to  say  the  indorsements  were  not  regular.'' 

The  case  of  Awde  v.  Dixouy  supra,  was  where  the  defendant 
agreed  to  join  his  brother  in  making  a  promissory  note  for  his 
accommodation,  provided  R.  would  also  join.  The  defendant  accord- 
ingly signed  an  instrument  in  the  form  of  a  promissory  note,  a 
blank  being  left  for  the  name  of  the  payee.  R  refused  to  join,  and 
afterward  the  defendant's  brother  delivered  the  imperfect  instrument 
to  the  plaintiff  for  value,  representing  that  he  had  authority  to  deal 
with  it,  and  the  plaintiff's  name  was  inserted  as  payee.  The  court 
admit  ^Hhe  position,  that  a  person  who  puts  his  name  to  a  blank 
paper  impliedly  authorizes  the  filling  of  it  up  to  the  amount  Jhat 
the  stamp  will  cover,"  but  insist  that  the  plaintiff  could  not  recover, 
because  the  prima  facie  power  to  complete  the  instrument  was 
coupled  with  a  condition  unknown  to  the  plaintiff.  In  plain  lan- 
guage, a  party  may  clothe  another  with  all  the  indicia  of  authority 
to  complete  an  instrument  to  which  he  has  attached  his  name  in 
blank,  and  yet  avoid  liability,  on  the  ground  that  he  had  imposed 
secret  instructions  upon' the  agent,  limiting  his  ^parent  general 
power. 

The  peculiar  practice  of  the  English  bar,  which  sustains  suggest- 
ive interruptions  from  the  bench,  furnishes  here  an  instance — a 
rare  one,  we  trust  —  in  which  the  law  oomes  from  the  counsel,  the 
sophism  from  the  court. 

The  counsel  assert,  "where  a  person,  intrusted  wifii  a  negotiable 
instniment  for  a  special  purpose,  delivers  it  to  another,  the  mere 
contravention  of  the  trust  will  not  prevent  the  latter  from  recover- 
ing,  if  a  bona  fide  holder  for  value,  and  without  notice."  Pabks, 
B.,  responds,  "  This  is  a  false  instrument."  The  fraternal  faith  that 
trusts  a  blank  form,  duly  signed,  to  a  brother's  keeping,  where  such 
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possession  famishes  prima  facie  proof  of  a  power  to  complete  the 
iustniment,  nuy  challenge  our  admiration  for  the  confidence  dis- 
played, but  that  admiration  would  be  chilled  were  we  told  that  it 
unTolyed  no  hasard,  save  to  the  stranger  who  trusted  to  the  prima 
^(une  evidence  of  power  this  possession  involved ;  that  the  brothei 
whose  confidence  was  betrayed,  was  held  harmless  by  the  'nw,  and 
the  stranger  who  reposes  no  confidence,  but  acts  upon  what  the  law 
admits  i^  prima  facte  evidence,  must  alone  suffer. 

But  this  doctrine  of  forgery,  as  applied  to  a  plain  case  of  fraud, 
or  breach  of  trust  was  discussed  by  Chief  Justice  PAKS0Ka,in  Put' 
nam  v.  Sullivan^  4  Mass.  45,  where  it  was  held,  that  when  one 
indorsed  a  blank  paper,  with  the  intention  that  some  thiug  should 
afterward  be  written  to  which  the  name  should  apply  as  an  indorse- 
ment,  the  writing  of  the  wrong  thing  was  not  a  forgery,  but  a  breach 
of  trust,  and  he  who  had  reposed  the  confidence  must  suffer  alone 
when  it  was  violated  and  the  rights  of  au  innocent  party  involved. 
In  that  case  the  defendant,  a  merchant,  had  intrusted  his  clerk 
with  his  blank  indorsements,  and  one,  by  false  pretenses,  obtained 
them  fixm  the  clerk  and  used  them;  and  it  was  decided  that  the 
filling  of  the  blanks  was  not  a  forgery,  nor  was  it  such  h  fraud  as 
would  discharge  the  indorser  against  the  indorsee  who  Mad  paid 
value  for  the  paper;  and  the  liability  was  placed  u)x>n  the  grouud, 
that  where  one  of  two  innocent  parties  must  suffer,  the  loss  sbmild 
be  sustained  by  him  who  has  given  the  coutideuoe,  and  thus  enabled 
the  fraud  to  be  perpetrated. 

In  Orrick  v.  Coletouy  7  Orat.  189,  it  was  held,  that  a  paper,  signed 
in  blank  and  indorsed  in  blank,  may  be  filled  up  either  as  a  common 
promissory  note  or  a  negotiable  note,  and  the  person  who  indoi'sec 
it  in  blank  will  be  liable  ou  his  indorsement  to  a  holder  for  value. 

In  Michigan  Ins.  Co.  v.  Lmventcorthy  30  Vt.  11,  the  rule  was 
stated,  that  a  bona  fide  holder  of  a  bill  of  exchange  had  the  power 
implied  to  fill  all  the  blanks  in  the  bill.  So  it  was  he\|l  in  Mechan- 
ics' and  Fanners'  Bank  v.  Schuyler,  7  Cow.  337,  that,  in  the  hands 
of  a  bona  fide  indorsee,  the  indorser  cannot  question  the  tmnsaction, 
though  the  blanks  may  have  been  filled  in  a  manner  entirely  differ- 
ent from  the  understanding  and  expectation  of  the  indorser  when 
he  put  his  name  upon  the  note. 

In  Fullerion  v.  SfurgPH,  4  Oino  St.  520,  where  F.  and  others,  sure- 
ties for  C,  signed  an  instniment  payable  to  S.  or  order,  in  blank  as 
to  date,  amount  and  time  of  payment,  but  with  a  private  agreement 
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that  it  should  not  be  filled  for  more  than  $1,000  or  $1,500,  and 
delivered  it  to  C,  the  principal,  to  procure  the  diacount,  and  the 
instrument  was  presented  by  G.  to  S.,  the  payee,  and  filled  up  foi 
the  sum  of  $10,000,  it  was  declared  that  one  who  intrusts  his  name 
in  blank  to  another,  to  procure  a  discount,  is  liable  to  the  full 
citent  to  which  such  other  may  see  fit  to  bind  him,  where  the  pai)ei 
is  taken  in  good  faith,  without  notice,  actual  or  constructive,  that 
the  authority  given  has  been  exceeded ;  that  such  blank  signature 
has  the  effect  of  a  general  letter  of  credit,  and  the  rule  is  founded  at 
well  upon  that  principle  of  general  jurisprudence  which  casts  the 
loss,  when  one  of  two  innocent  persons  must  suffer,  upon  him  who 
has  put  it  in  the  power  of  another  to  do  the  injury,  as,  also,  upon 
the  rule  of  the  law  of  agency  which  makes  the  principal  liable 
for  the  acts  of  his  agent,  in  violation  of  his  private  instructions, 
when  he  has  held  the  agent  out  as  i)08sessing  more  enlarged 
authority.  This  case  was  approved  in  Holland  v.  Hatchj  12  Ohio 
St.  464.  Parsons  says  of  this  prima  facie  evidence  of  authority  to 
fill  the  blanks,  that,  as  between  the  immediate  parties  and  all  others 
who  have  notice  of  any  limitation  in  the  authority,  this  presumption 
may  be  rebutted,  but  as  to  bona  fide  purchasers  without  notice,  it  is 
conclusive.  1  Bills  and  Notes,  109.  To  the  same  effect  is  Edwardi 
on  Bills,  92,  et  eeq. 

Upon  the  question  of  what  constitutes  a  bona  fide  holder,  the  law 
seems  now  well  settled. 

In  Michigan  Bank  v.  JBldred,  9  Wall.  544,  it  is  said  that  where 
*Mt  clearly  appeared  that  the  plaintiffls  were  indorsers  [indorsees] 
for  value  at  the  date  of  the  note,  in  the  usual  course  of  business, 
without  notice  of  any  equities  between  the  antecedent  parties,  such 
a  party  is  regarded,  in  the  commercial  law,  as  a  bona  fide  holder  of 
the  negotiable  instrument,  and  the  rule  is  irrepealably  established 
by  the  decisions  of  this  court,  that  the  indorser  [indorsee],  under 
those  circum^^ces,  takes  the  title,  unaffected  by  any  equities 
between  the  antecedent  parties  to  the  instrument,  and  may  recover 
thereon,  although,  as  between  the  antecedent  parties  to  the  same, 
the  transaction  may  be  without  any  legal  validity.^'  The  rights 
of  the  holder  are  to  be  determined  by  the  simple  test  of  honesty  and 
good  faith,  and  not  by  mere  speculation  as  to  his  probable  diligence 
or  negligence.  Magee  v.  Badger^  34  N.  Y.  247 ;  Belmoni  Branch 
Bank  v.  ffogey  35  id.  65 ;  Lord  v.  WHkineony  56  Barb.  593. 

The  principle  controlling  the  case  of  Holland  v.  Match,  11  Ind. 


NOVEMBER  TEEM,  loC9,  2SQ 


Spitler  T.  Juues. 


497,  is  not  in  conflict  with  the  authorities  we  have  cited.  It  ia 
there  stated  that  ^'all  blanks  may  be  filled  which  are  necessary  or 
proper  to  make  the  instrument  a  perfect  and  complete  bill  of 
exchange  or  promissory  note,  as  the  case  may  be."  It  is  denied  that 
the  addition  of  the  words  "  without  relief  from  valuation  or  appraise- 
ment laws/'  was  necessary  or  proper  to  complete  the  bill,  and  their 
addition  is  held  to  ayoid  the  instrument.  This  case  was  questioned 
in  Holland  v.  Hatch,  15  Ohio  St  464,  so  far  as  it  held  the  bill  Toid 
by  reason  of  the  additional  stipulation. 

In  this  case  it  was  proper  to  complete  the  note  and  render  it 
negotiable  by  the  law  merchant,  to  make  it  payable  at  a  bank. 
There  was  sufficient  space  for  that  purpose,  and  whatever  question 
there  may  have  been  while  the  note  remained  in  the  hands  of  a 
party  having  notice  of  the  limitation  on  the  authority  of  the  maker, 
imposed  by  the  indorser,  no  defense  can  be  based  upon  such  limita^ 
tion  when  the  paper  has  passed  into  the  hands  of  a  bomtfide  holder.. 

The  principle  which  excludes  defenses  against  instruments  uego-^ 
tiable  by  the  law  merchant,  in  the  hands  of  a  purchaser  before  due^ 
for  value,  and  without  notice  of  defects,  would  be  violated  by  every 
exception  introduced,  and  the  value  of  such  securities  greatly  les- 
sened in  the  market. 

The  sole  questions  which  should  present  themselves  to  one  receiv* 
ing  such  paper  in  the  regular  course  of  business  are,  whether  the 
signatures  are  genuine  and  the  paper  unaltered.  It  is  doubtless 
often  convenient  to  indorse  such  instruments  in  blank  and  deliver 
the  paper  to  the  maker,  but  the  act  gives  authority  to  the  holder  to 
All  the  blanks  in  conformity  to  the  general  character  of  the  pap'^r, 
and  involves  confidence  in  tiie  integrity  of  the  person,  to  whom  tl*'a 
general  authority  is  given.  If,  in  violation  of  such  trust,  ther  be 
written  within  such  blanks  any  stipulation,  usual  to  paper  ^f  the 
chiss  indicated  by  the  blank  form,  a  bona  fide  holder  will  be  pro- 
tected. It  is  not  to  be  supposed  that  a  court  which  has  rigidly 
enforced  the  liability  of  a  surety  under  circumstances  involving  the 
same  principle  in  the  case  of  an  official  bond,  should  hesitate  in  its 
application  to  a  negotiable  note. 

We  hare  held,  that  where  the  obligee  accepts  an  instrument  per- 
fect in  form  and  execution,  which  comes  to  him  from  the  person 
who  should  have  possession  of  the  instrument  for  t.  e  purpose  of 
such  delivery,  the  obligee  may  accept  it  without  further  inquiry. 
The  entire  transaction,  so  far  as  the  obligee  is  involved,  is  according 


;{40  INDIANA, 


Spitlar  r,  JamM. 


to  the  ordinary  aud  natural  course.  The  surety,  however,  while  he 
executes  the  instrument  and  places  it  in  tlie  usual  channel  for 
delivery,  departs  from  the  ordinary  course  of  procedure*  by  circum- 
4K)ribing  the  general  authority  by  a  condition  unknown  to  the 
<>bligee.  The  condition  is  disregarded,  a  fraud  is  accomplished,  and 
tie  who  has  not  scrupled  to  trust  his  principal  with  the  semblance 
of  a  ;i;enerai  authority  to  make  the  delivery,  must  stand  the  hazard 
lie  has  incurred.  Tlte  SttUe  $x  rel.y  etc.  v.  Peppery  31  Ind.  76.  See, 
«dso,  Deardarff  v.  Foremuin,  24  Ind.  481,  where  the  rule  was  applied 
to  a  note  negotiable  under  the  statute. 

It  appears  by  the  complaint  and  answer  that  the  note  was  indorsed 
in  a  blank  form,  and,  without  alteration,  erasure  or  interlineation, 
was  filled  up  as  a  note  negotiable  by  the  law  merchant,  and  in  that 
condition  was,  before  due,  and  in  ihe  ordinary  course  of  business,  for 
value,  transferred  to  the  plaintiff.  The  act  of  the  decedent  enabled 
the  maker  to  put  the  paper  in  this  condition  into  the  market,  and^ 
the  consequences  must  rest  upon  his  estate.  The  demurrer  was 
properly  sustained  to  the  paragraph,  as  it  constituted  no  defense  to 
the  second  paragraph  of  the  complaint 

77^0  judgniejii  is  affinned,  with  costs* 

NOTS.— It  hag  recently  been  decided.  In  the  exchequer  chamber,  that  If  a  deed  bt 
lellvered  and  a  blank  left  therein  be  afterward  improperly  filled  up  (at  least  if  thia  be 
Aone  without  the  grantor's  negligence)*  it  is  not  the  deed  of  the  grantor.  Susan  ▼.  Tht 
tforth  Brftiah  Awtralwian  Ormpany,  2  Hurla.  &  C.  175.  But  thia  principle,  when  applied 
to  negotiable  Instruments,  has  been  limited  In  its  application.  These  instruments  are 
ciot  only  assignable,  but  they  form  part  of  the  currency  of  the  country.  It  has,  there- 
fore, been  uniformly  held  that  where  a  man  writes  his  name  across  the  back  <if  a 
blank  bill  or  note,  and  parts  with  It,  and  It  Is  afterward  improperly  filled  up,  he  Is 
liable  as  Indorser ;  if  he  write  it  across  the  face  of  the  bill  he  is  liable  as  acceptor;  or 
If  he  sign  his  name  to  a  blank  note  he  is  liable  as  maker,  provided.  In  either  case,  the 
InAtniment  has  once  passed  Into  the  hands  of  an  Innocent  indorsee,  for  value,  before 
viiHturlty. 

The  English  cases  cited,  as  holding  the  improper  filling  up  of  a  blank  instrument  to 
be  forgery,  were,  moot  of  them,  criminal  prosecutions.  For  the  purpose  of  obviating 
the  Incongruity  of  allowing  a  recovery  upon  an  instrument  which  was  itself  a  forgery, 
the  courts  of  this  country,  in  civil  actions,  have  placed  the  liability  of  the  author  of 
the  blank  signature  on  the  ground  of  estoppel. 

The  question  was  much  discussed  in  Van  Dwier  v.  Ainre,  21  N.  Y.  581,  where  a  blank 
•acceptance  had  l>een  filled  with  a  sum  exceeding  that  fixed  by  the  acceptoV,  and  the 
acceptor's  liability  was  rested  solely  on  the  ground  of  estoppel.  The  principle  that 
when  one  of  two  Innocent  parties  must  suffer,  he  should  bear  the  lots  whose  act  haa 
caused  the  iujur>*,  has  also  been  generally  relied  upon  In  the  cases,  and  In  some  ot 
them  has  ruled  the  decision,    htuhani  v.  Prlmntfe^  7  C.  B.  ffi. 

The  paper  at  delivery  may  be  entirely  blank  above  the  signature,  or  in  the  ordinary 
form  of  a  printed  bill  or  note,  with  the  material  parts  in  blank,  and  if  it  be  filled  up 
consistently  with  the  purport  or  tenor  of  the  form  signed  or  indorsed,  the  slgnor  oi 
Indorser  will  be  liable.  OrrUJc  v.  Oflnton^  7  Orat.  Id9;  ViOier  v.  Webtter,  8  ChI.  113: 
4ves  V.  Biuih,  2  Allen,  236;  MtxHiy  v.  Thretkeld,  13  Geo.  156;  MitcheU  ▼.  Culver^  7  Oohd. 
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I;  RoberUon  v.  SmUh,  18  Aid.  230;  Duuldtv  ▼.  Scutu  6  Lel«h,  43 ;  Fuatfton  ▼.  AtirylB,  4 
Ohio  St.  m;  Norwich  Dank  t.  Hi/rfe,  13  Conn.  27S« :  Ttrrrty  v.  Fi^,  10  S.  ft  IL  800;  Bank 
▼.  OMTy,  2  Dana,  148. 

It  li  BOW  well  settled  that,  in  order  to  iui  peach  the  title  of  a  purchaMT  of  ounrent 
negotiable  paper,  it  must  be  shown  that  he  uited  In  bad  faith,  beiieTinff  at  the  time  of 
the  purchase  that  there  was  some  InDnulty  about  the  paper.  Ooodman  ▼•  Horoey,  4 
Adol.  ft  Bills,  870;  OwMlman  ¥.  sHmouOs,  M  How.  (U.  S,)  949;  SUinhaH  ▼.  BaHtr,  9i 
llarb.  436;  BenUrtr  v.  Paquin,  40  Vu  199:  Ba»«ft  v.  Avm-y,  Ifi  Ohio  St.  200.  But,  If  the 
paper  be  so  filled  up  sa  to  create  a  que8tionat>le  appearance,  or  not  according  to  *-ho 
purport  and  tenor  of  such  au  Instrtituent,  It  is  sufllcieut  to  put  tlie  purohaser  on  his 
guard.  Onjtby  ▼.  OranU  ae  N.  H.  27):  MrJialme  Bank  v.  DtmuUm^  31  Conn.  110.  But  if 
the  defect  does  not  appear  on  the  face  uf  the  paper.  It  seems  the  purchaser  may  safely 
rely  on  the  maker  or  ludorber.  Mtrriam  v.  Hi/chwood^  47  M.  H.  81 ;  BatUc  v.  (Tom,  81  Vu 
315;  HaOctiM  ▼.  LftnatanU  1«  Maine,  140;  Smiih  v.  Mdberiih  10  B.  Monr.  266. 

A  person  who  has  signed  a  blank  Instrument  for  acef>mmodation  may  revoke  it  at 
anytime  befc9tre  its  inception  or  delivery  to  a  third  party  (Smtth'H  ExeenL  ▼.  Wyckoff^ 
3  Sandf.  Ch.  77);  aitd  the  delegated  pi»wer  to  1111  up  such  a  paper  is  revoked  by  the 
deatli  of  the  signer,  and  if  it  be  afterward  filled  and  transferred,  it  seems  tbo 
decedent's  estate  cannot  be  made  liable,  even  when  the  instrument  is  In  the  bands  of 
a  bona  flfie  purchaser  without  notice  of  the  death.  Smith''4  Exeen,  ▼.  Wyekoff,  3  Sandf. 
Ch.  77;  Michigan  Iw.  Co.  t.  Lsav^iwortii,  30  Vt.— lUp. 


The  German  Mutual  Insurakce  Co.,  appellants,  v.  Grim  ef  ak 

(SS  Ind.  249.) 

Voluntftry  conveyance —  EUoppel  cm  U/  grantor-^  EquUie*  of  voluntary ^ante^ 
as  agninni  s^ibnequent  purcJia^ern — lief  arming  deed. 

A.,  owning  certain  lands,  and  intending  to  convey  the  same  to  bis  daughter  ag 
a  gift,  executed  a  deed/in  which,  through  a  uiintake  of  the  draaghtsxnan.the 
premises  were  incorrectly  described,  and  the  name  of  the  daughter's  hue- 
hand  innerted  instead  of  her  own  as  grantee.  No  consideration  was  paid  or 
promised  for  the  conveyance,  although  a  consideration  was  named  in  the 
deed.  The  deed  was  delivered  to  the  daughter  and  duly  recorded,  and  she 
was  placed  in  possession.  Afterward  the  husband  execated  a  mortgage^ 
containing  the  same  erroneous  description  of  the  premises,  to  tkbonafld§ 
mortgagee,  who,  upon  foreclosure,  purchased  the  premises,  and  took  a 
sheriff's  deed  containing  the  same  erroneous  description.  Suit  was  brought 
by  purchaser  to  correct  the  description ;  whereupon,  A.,  having  then  first 
discovered  the  error  in  his  former  deed,  executed  and  delivered  to  hii 
daughter  another  voluntary  deed,  wherein  she  was  named  as  grantee,  and 
the  premiseH  correctly  described.  Held,  1.  That  the  purchaser  having  acted 
in  good  faith,  and  without  any  notice  of  defect  in  the  husband's  title,  A.  wag 
e^topped  from  denying  that  the  deed  to  the  husband  was  made  in  good 
faith,  or  that  the  grantee  was  properly  named  therein.  2.  That  the  daughter 
being  a  voluntary  grantee,  had  no  claim  either  under  the  original  deed  ncr 
under  the  one  executed  pending  suit.  3.  That  the  deed  to  the  husband  wag 
not  void  for  uncertainty  in  the  description  of  the  firemiscH  conveyed,  and 
that  the  plaintiff's  were  entitled  to  have  their  deed  rcfonned. 
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Suit  to  reform  deed. 

The  complaint  alleged  that  the  appellees  Ritter  and  his  wifu,  in  Feb- 
ruary, 1867,  sold  and  conveyed  to  the  other  appeUee,  Grim,  a  lot  of 
land  described  in  the  deed,  by  mistake  of  the  draughtsman,  as  'Hhe 
middle  twenty-two  feet  four  inches  of  lot  number  27,  on  Upper  Spring 
street,  being  twenty-two  feet  four  inches  in  front  and  rear,  and 
extending  back  the  same  width  sixty  feet,  being  part  of  lot  held  by 
said  Ritter  under  a  deed  from  John  Yager  and  wife,  recorded  in 
book  W,  page  363."  That  the  correct  description  of  the  property 
intended  to  be  conveyed  was  "  all  that  part  of  lot  number  27  on 
Upper  Spring  street,  which  is  bounded  by  a  line  beginning  i^eventy- 
two  and  one-third  feet  from  the  north-east  comer  of  sai J  lot  on 
Upper  Fourth  street,  and  running  thence  southwardly  with  r*^e  line 
of  said  Upper  Fourth  street  twenty-two  and  a  third  feet ;  thence 
westwardly  at  right  angles  to  said  street  sixty  feet ;  thence  north- 
wardly along  the  west  line  of  said  lot  twenty-two  and  one  third 
feet ;  and  thence  eastwardly  sixty  feet  to  the  place  of  beginning/' 
That  Grim  mortgaged  said  premises  to  the  plaintiff,  by  the  same 
erroneous  description,  in  1861,  to  secure  a  note ;  that  the  mortgage 
was  afterward  foreclosed,  and  the  premises  purchased  by  the  plain- 
tiff at  the  foreclosure  sale,  the  sheriff's  deed  containing  the  same 
erroneous  description ;  and  prayer  was  made  for  a  reformation  of 
these  deeds  and  of  the  mortgage. 

Gnm  answered  by  a  general  denial,  and  Mrs.  Ritter  died  pending 
the  suit.  Ritter  answered  by  a  general  denial,  and  a  second  paragraph, 
which  was  struck  out  on  demurrer;  he  then  filed  a  third  paragraph 
in  the  nature  of  a  cross-complaint ;  he  admitted  that  he  was  the 
owner  of  the  property  described  in  the  complaint,  and  alleged  that 
Mrs.  Grim  was  his  daughter ;  that,  for  the  purpose  of  providing  for 
her,  he  intended  to  make  the  conveyance  to  her  as  a  gift,  and  not 
to  her  husband ;  that  no  consideration  was  ever  paid  or  promised 
for  said  premises  by  Grim,  nor  by  any  other  person ;  tliat  by  a  mis- 
take of  the  draughtsman  the  deed  was  made  to  Grim  instead  of  his 
^vife,  and  that  when  he  executed  the  deed  he  believed  that  it  con- 
veyed the  property  to  Mrs.  Grim;  that  he  delivered  the  deed  to 
tier  and  put  her  in  possession;  that  the  mistake  in  the  name 
of  the  grantee,  and  in  the  description,  was  not  discovered  by  him 
*intil  after  suit  brought,  since  which  he  had  conveyed  the  premises 
to  Mrs.  Grim  by  a  proper  description ;  and  that  said  Mrs.  Grim  had 
Wkh  interest  in  the  suit  adverse  to  the  plaintiff.     Prayer,  that  she  be 
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made  party  defendant,  and  that  her  title  to  the  premises  be  perfecteil 
and  confirmed. 

Mrs.  Grim  was  made  party  defendant  and  filed  her  answer,  adopt- 
ing the  answer  and  cross-complaint  of  Ritter.  The  issue  was  tried 
by  the  court  and  judgment  was  rendei*ed  for  the  defendants,  and 
Mrs.  Grim's  title  was  confirmed  according  to  the  prayer. 

T.  L,  Smithy  M,  C.  Kerr,  J,  A.  Ohormley  and  A,  SeidemtickeTf  for 
appellant. 

G.  V,  Hawk  arid  jB.  Jf.  WWr,  for  appellee. 

Elliott,  J.  We  are  compelled  to  examine  the  important  ques- 
tions presented  by  the  record  in  this  case  without  any  argument  in 
oehalf  of  the  appellees. 

The  material  questions  in  the  case  arise  upon  the  third  paragraph 
of  Bitter's  answer  and  cross-complaint,  which  was  also  adopted  by 
Mrs.  Grim,  and  to  which  the  circuit  court  overruled  a  demurrer. 
Was  that  ruling  correct? 

We  will  first  examine  the  questions  raised  by  the  complaint  and 
tlie  answer  with  reference  to  the  position  and  rights  of  Sitter  in 
opposition  to  the  appellant  The  points  presented  by  the  answer 
are,  that  the  deed  from  Eitter  to  Grim  was  voluntary,  and  made 
without  any  valuable  consideration  whatever ;  that  it  was  intended 
to  be  made  to  Mrs.  Grim  as  a  gift,  and,  under  the  belief  that  she 
was  named  as  the  grantee,  the  deed  was  delivered  to  her,  and  she 
was  put  into  the  possession  of  the  premises  intended  to  be  conveyed, 
but  that,  by  the  mistake  of  the  draughtsman,  the  conveyance  not  only 
failed  to  contain  a  proper  description  of  the  premises,  as  alleged  in 
the  complaint,  but  the  name  of  Louis  Grim  was  inserted  in  it, 
erroneously,  as  the  grantee,  instead  of  his  wife,  Catharine  Grim,  as 
was  intended  by  the  grantor ;  and  that  Eitter,  upon  the  discovery 
of  said  mistakes,  after  the  commencement  of  this  suit,  executed  to 
Mrs.  Grim  another  deed,  containing  a  proper  description  of  the 
premises.  These  facts  seem  to  have  been  regarded  by  the  circuit 
court  as  sufficient  to  raise  a  superior  equity  in  Mrs.  Grim,  and  to 
constitute  a  valid  defense  to  the  action  on  the  part  of  Eitter.  The 
only  averments  in  the  answer  which  Eitter  could  possibly  rely  upon 
as  a  defense  are,  that  the  deed  to  Grim  was  made  without  any  val- 
uabli*  consideration,  and  that,  by  mistake  of  the  draughtsman,  it  was 
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made  to  Lionis  instead  of  Catharine  Orim.  The  appellant  occupies 
the  relation  of  an  innocent  purchaser,  for  a  yaluable  ^onsideratioiiy 
from  Louis  Grim.  The  deed  fix>m  Bitter  to  Grim  purports  upon 
its  face  to  have  been  made  for  the  valuable  consideration  of  $200, 
l>aid  bj  Grim  to  Bitter,  the  receipt  of  which  is  acknowledged.  It 
was  placed  on  record  on  the  day  of  its  execution.  The  answer  con- 
tains no  averment  of  notice  to  the  appellant,  at  any  time,  that  the 
oonvejanoe  to  Grim  was  voluntary,  or  of  the  alleged  mistake  in  the 
name  of  the  grantee.  In  the  absence  of  such  notice,  the  appellant 
was  authorized  to  presume  that  the  deed  was  made  upon  a  valuable 
consideration,  as  expressed  upon  its  face,  and  that  the  proper 
grantee  was  named  therein;  and  the  appellant  having  become  a 
purchaser  for  a  valuable  consideration,  in  good  faith,  from  the 
grantee  named  in  the  deed,  Bitter  must  be  held  as  estopped  to  deny 
that  the  deed  was  made  for  a  valuable  consideration,  or  that  the 
grantee  was  properly  named,  and  thereby  defeat  the  appellant's  title 
under  it.  Guard  v.  Bradley,  7  Ind.  600 ;  Trimble  v.  The  State,  4 
Black£  435.  And  the  fact  that  the  appellant  was  cx>mpelled  to 
appeal*  to  the  chancery  powers  of  the  court,  to  correct  the  mistake 
in  the  description  of  the  land,  does  not  avoid  the  estoppel  Such 
estoppels,  when  consistent  with  the  principles  of  equity  and  good 
conscience,  are  recognized  and  enforced  in  courts  of  equity  the  same 
as  at  la>ir.  Here  the  appellant,  relying  upon  the  facts  apparent  on 
the  face  of  the  deed  from  Bitter  to  Grim,  became  the  purchaser 
under  the  latter,  in  good  £Edth,  for  a  valuable  consideration,  and  it 
would  be  a  firaud  on  the  appellant  if  Bitter  were  now  permitted  to 
deny  the  truth  of  the  recitals  in  his  deed,  and  thereby  defeat  the 
appellant's  title,  which  equity  will  not  sanction. 

We  will  now  examine  the  question  as  to  the  claims  of  Mrs.  Grim, 
and  see  whether  her  position  is  a  more  advantageous  one  than  that 
occupied  by  Bitter. 

The  claim  of  Mrs.  Grim  is,  that  fhe  conveyance  from  Bitter, 
which  in  fact  was  made  to  her  husband,  was  intended  to  be  made  to 
her  as  a  voluntary  gift  from  her  &ther. 

If,  then,  the  deed  had  been  made  to  Mrs.  Grim,  as  she  claims  it 
iras  intended  to  be,  she  would  have  occupied  the  position  of  a  vol- 
*intary  grantee,  without  a  valuable  cpndderation ;  but  if  the  con- 
veyance did  not  describe  the  premises  intended  to  be  conveyed,  it 
would  still  have  been  inoperative,  and  for  that  reason  would  not 
bave  been  an  executed  gift ;  and  as  the  conveyance  was  merely  vol- 
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ontAry,  it  did  not  iuyest  her  with  any  equity  which  she  could  have 
enforced,  even  as  against  Sitter,  and  much  less  as  against  a  pur- 
chaser for  a  valuable  consideration,  in  good  faith,  from  the  grantee 
named  in  the  deed.  It  is  settled,  at  least  in  this  state,  that  a  volun* 
tary  executory  contract  for  the  conveyance  of  land  will  not  be 
specifically  enforced ;  nor  will  a  voluntary  deed  be  corrected  of  mis* 
lakes  on  the  application  of  the  grantee  against  the  grantor,  though 
it  will  be  on  the  application  of  the  grantor  against  the  grantee, 
where,  by  mistake,  the  conveyance  is  for  a  larger  estate  than  was 
intended.  Andrews  v.  Andrews,  12  Ind.  348;  IVcman  v.  Framan, 
13  id.  317 ;  RandaU  v.  OJtetU,  19  id.  271. 

In  Froman  v.  Framanf  supra^  a  father  made  a  voluntary  convey- 
ance of  a  tract  of  land  to  one  of  his  sons,  but,  by  mistake,  described 
the  land  as  being  the  south-east  quarter  of  a  certain  section,  instead 
of  the  south-west  quarter.  Subsequently  the  father  made  a  volun- 
tary conveyance  of  the  land,  by  a  proper  description,  to  his  other 
children.  On  an  application  for  partition  among  the  latter,  the  son 
to  whom  the  first  conveyance  was  made  set  it  up  to  defeat  the  subse- 
quent conveyance,  and  asked  that  the  mistake  in  the  description  of 
the  land  might  be  connected.  It  was  held,  on  appeal  to  this  court, 
that  equity  would  not  aid  in  perfecting  a  title  under  a  voluntary 
deed  in  such  a  casd 

Cases  are  found  in  which  a  distinction  is  attempted  to  be  drawn 
in  such  instances  between  a  voluntary  executory  contract  or  convey- 
ance to  a  stranger  and  one  to  a  child,  where  it  is  deemed  to  be 
founded  on  a  meritorious  consideration.  The  case  of  BUis  v. 
NimmOf  LL  &  6.  temp.  S.  333,  is  a  leading  one  of  this  class,  in  which 
it  was  held,  that  a  voluntary  contract  in  writing,  by  a  father  to 
make  a  post-nuptial  provision,  or  settlement  upon  his  daughter, 
might  be  enforced  against  him  in  equity,  as  being  founded  on  a 
meritorious,  although  not  a  valuable,  consideration.  Justice  Stokt, 
in  commenting  on  that  case,  says :  "  But  this  doctrine  has  been  since 
denied,  and  the  general  rule  seems  now  established,  that  the  court 
will  not  execute  a  voluntary  contract,  but  will  withhold  assistance 
from  a  volunteer,  whether  he  seeks  to  have  the  benefit  of  a  contract, 
or  a  covenant,  or  a  settlement'^  Story  Eq.  §  793  d.  See,  also, 
§  164.  A  distinction  seems  to  be  drawn  between  cases  of  this  charac- 
ter and  those  of  a  defective  execution  of  a  power,  in  which  it  is  said 
relief  may  be  granted  in  favor  of  a  voluntary  donee. 

From  the  decree  rendered  in  the  case,  it  may  be  inferred  thai  the 
V^L.  IL— 44 
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leanied  judge  who  tried  tlie  case  in  the  circuit  court  regarded  the 
deed  executed  by  Ritter  to  Mrs.  Grim,  pending  the  suit,  as  relating 
back  to  the  date  of  the  conveyance  to  Louis  Grim,  and  as  investing 
Mi*8.  Grim  with  the  legal  title,  as  of  that  date.  But  it  muse  be 
remembered  that  the  appellant  had,  in  the  mean  time,  become  the 
purchaser  of  the  pi*emises  for  a  valuable  consideration,  under  the 
Conveyance  to  Louis  Grim,  without  notice  of  Mrs.  Grim's  claim; 
and  hence  the  subsequent  voluntary  conveyance  to  her  by  Ritter 
could  not  prejudice  the  rights  of  the  appellant  thus  acquired.  The 
doctrine  of  relation  cannot  be  invoked  to  work  a  frauds  or  prejudice 
the  intervening  rights  of  an  innocent  purchaser  for  value.  Fite  v. 
Doe^  1  Blackf.  127 ;  Jackson  v.  Bardy  4  Johns.  230. 

The  deed  from  Ritter  to  Mrs.  Grim  of  the  4th  of  May,  1864,  must, 
therefore,  stand  upon  its  own  merits,  and,  having  been  executed 
pending  this  suit,  can  have  no  effect  on  the  prior  equities  of  the 
appellant 

Where  the  equities  of  the  parties  are  equal,  that  having  priority 
in  time  will  prevail.  But  here  Mrs.  Grim,  as  we  have  seen,  had  no 
claim  under  the  conveyance  to  Louis  Grim  which  a  court  of  equity 
would  enforce,  even  as  against  Ritter.  But  if  it  were  otherwise, 
still  as  her  claim  is  only  that  of  a  voluntary  grantee,  while  the 
a])pellant  claims  as  a  bona  fide  purchaser  for  a  valuable  considera- 
tion, without  notice  of  the  claim  of  Mrs.  Grim,  the  equities  are  not 
equal ;  that  of  the  appellant  is  superior,  and  must  prcvail. 

In  any  view  of  the  case,  it  seems  clear  that  the  facts  alleged  in  the 
tliird  paragraph  of  the  answer  and  cross  complaint  do  not  constitute 
a  valid  defense  to  the  complaint,  in  favor  of  either  Ritter  or  Mrs. 
Grim,  and  that  the  court  erred,  therefore,  in  overruling  the 
demurrer. 

It  appears  by  the  evidence  in  the  case,  that  the  appellant  was  in 
possession  of  the  premises  in  controveray  at  the  date  of  the  convey- 
ance by  Ritter  to  Mrs.  Grim  of  the  4th  of  May,  1864,  under  a  claim 
of  title  adverse  to  both  Ritter  and  Mrs.  Grim.  And  it  is  well  settled, 
that  a  deed  executed  under  such  circumstances  is  void  for  mainten- 
ance. Fite  \,  Doe,  1  Blackf  127;  Lei<lie  v.  Shisherf  15  Ind.  166; 
Marfin  v.  Pave,  6  Blackf.  99 ;  Galbreath  v.  Doe^  8  id.  366. 

From  the  facts  presented  by  the  pleadings  and  evidence  in  the 
case,  we  are  not  prepared  to  say  that  the  deed  from  Ritter  to  Louis 
Grim  is  void  for  uncertainty  in  the  description  of  the  premises  con- 
Teyed,  or  intended  to  be  conveyed,  thereby,  or  that  the  property 
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intended  to  be  conveyed  may  not  be  located  under  it  The  part  of 
the  description  in  the  deed  material  to  this  question  reads  thus : 
"and  being  the  middle  twenty-two  feet  four  inches  of  lot  num- 
ber 27,  on  Upper  Spring  street,  being  twenty-two  feet  four  inches 
in  front  and  rear,  and  extending  back  the  same  width  sixty  feet ; 
dei  fig  pari  of  the  lol  held  by  said  Ritter  under  deed  frofin  John  Yager 
and  wife^  recorded  in  Book  W^page  363." 

The  latter  part  of  the  description,  which  we  have  italicised,  seems 
to  have  been  overlooked  by  the  appellant's  counsel,  and  the  deed 
from  Yager  to  Bitter  referred  to  was  not  given  in  evidence.  Nor 
do  the  pleadings  state  either  the  length  or  width  of  the  lot,  but  it 
is  alleged  in  the  complaint  that  Bitter  owned  the  south  part  there- 
of, extending  from  the  south  line  northward  seventy  feet,  fronting 
on  Upper  Fourth  street  on  the  east,  and  extending  back  sixty  feet, 
and  that  Bitter  intended  by  the  deed  to  convey  the  middle  portion 
thereof,  being  twenty-two  feet  and  four  inches  in  fi'ont  and  rear. 
Tliese  facts  are  admitted  by  the  third  paragraph  of  Bitters  answer. 
The  form  and  dimensions  of  the  lot  would  be  ascertained  by  refer- 
ence to  the  recorded  plat;  but  the  evidence  shows  that  its  width  is 
sixty  feet,  fronting  on  Upper  Spring  street,  and  its  length  one  hun- 
dred and  twenty  feet,  fronting  on  the  east  on  Upper  Fourth  street 
Ritter  testifies  that  he  formerly  owned  a  part  of  said  lot  27,  front- 
ing on  Upper  Fourth  street,  and  divided  it  into  three  parts  of 
about  twenty-two  and  one-third  feet  front  each,  one  of  which  he 
sold,  and  conveyed  another  to  his  son-in-law  Bowman,  and  intend- 
ed the  third  one  for  his  daughter  Mrs.  Grim. 

The  f^eneral  rule  in  regard  to  the  construction  of  the  description 
of  the  premises  in  a  deed  is  one  of  the  utmost  liberality.  The  intent 
of  the  parties,  if  it  can  by  any  possibility  be  gathered  from  the  lan- 
guage employed,  will  be  effectuated.  Peck  v.  MdUams,  10  N.  Y. 
609 ;  Key  v.  Ostrander,  29  Ind.  1. 

It  is  also  a  rule  of  construction,  that  where  one  deed  refers  to 
another  for  description  of  the  granted  premises,  reference  may  be 
luid  to  the  description  in  the  latter  to  aid  that  of  the  former,  'd 
Washb.  Beal  Prop.  b.  2,  p.  638;  Key  v.  Ostrander,  supra.  Now, 
applying  these  rules  to  the  present  case,  it  seems  but  reasonable  to 
construe  the  description  in  the  deed  from  Ritter  to  Louis  Grim  as 
meaning  twenty-two  feet  and  four  inches  in  front  and  rear,  and 
extending  back  the  same  width  sixty  feet,  of  that  part  of  lot  27, 
on   Upper  Spring  street,  held  by  said    Bitter  under  deed    from 
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John  Yager  and  wife»  reoorded  in  book  W,  page  363.  And  if,  by 
reference  to  the  reoorded  plat  and  the  deed  of  Yager  to  Bitter  refer- 
red to,  the  middle  third  of  the  premiaea  described  in  the  latter  deed 
fthould  correspond  with  the  premises  intended  to  be  conveyed,  as 
^he  evidence  indicates,  there  would  seem  to  be  no  difficulty  in  locat- 
ing the  premises.  At  any  rate,  should  such  difficulty  be  found  to 
exist,  it  would  result  from  the  practical  application  of  the  middle 
third  of  the  premises  conveyed  by  Yager  to  Ritter  to  the  premises 
intended  to  be  conveyed  by  the  deed  to  Louis  Qrim,  and  would  not 
be  apparent  from  the  description  itself;  and  the  deed^  therefore, 
could  not  be  held  void  for  uncertainty  in  the  description. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to  sustain  the  demurrer  to  the 
third  paragraph  of  the  answer  and  cross-complaint  of  Sitter,  and  to 
the  second  paragraph  of  the  answer  and  cross-complaint  of  Cath- 
arine Grim,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Frazer,  C.  J.,  dissented. 


B0BBIX8,  appellant,  y.  Ohbek. 

(8IInd.S».) 
Frominary  note — Action  far  interett  oftw  payment  of  pHmetpoL 

Where  a  promteoiy  note  contaSnB  a  provisioii  tor  interest,  aa  aetlon  niaj  be 
maintained  for  the  interett  after  the  principal  haa  been  paid. 

</.  S.  Scobetf,  E.  R.  Manfort^  C.  Ewing  and  J.  K.  Bwifiy,  for 
appellant. 

W.  Cumbackf  S.  A.  Bonner^  J.  Oavin  and  J.  D,  MiUety  for  appellee. 

Ray,  J.  The  appellee  sued  Bobbins  before  a  justice  of  the  peace, 
by  filing  as  a  cause  of  action  a  note  which  reads  as  follows : 

One  day  after  date  I  promise  to  paj  to  the  order  of  John  Cheek  the  tnm  of 
eleven  hundred  dollars,  without  regard  to  valuation  or  appraisement  laws  of 
Indiana,  for  value  received,  with  ten  per  cent  interest,  this  Slst  day  of  May 
1865.  JAOOB  F.  ROBBIN& 

Indorsed  ■     **  Credit  by  cash  eleven  hundred  dollars,  October  15, 1865/' 
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The  gait  was  iugtituted  Februaiy  0,  18G9,  aud  ou  tbe  day  of  trial 
the  api>ellant  appeared  aud  answered  in  four  paragraphs :  first,  the 
general  denial;  aeeond,  payment ;  third,  that  before  the  commenee- 
iiient  of  this  snit  he  paid  to  the  plaintiff  the  sum  of  eleven  hundred 
dollars,  the  principal  snm  due  him,  in  full  of  his  principal,  which 
was  received  as  such,  aud  that  thei'e  is  nothing  unpaid  upon  said 
note  but  uiterest,  aud  the  plaintiff  cannot  maintain  his  said  action 
for  interest  only;  fourth,  that  the  note  in  suit  does  not  belong  to 
said  pkiutiff,  but  is  the  property  of  Sandcreek  township,  in  said 
county,  which  towusliip  is  a  body  corporate  and  politic,  and  as  such 
may  sue  and  be  sued  ;  tliat  Daniel  Meredith  is  the  trustee  of  such 
township;  tliat  the  term  of  office  of  said  plaintiff,  who  was  trustee 
of  said  township  when  said  note  was  given,  has  long  since  expired ; 
tliat  said  note  was  given  for  funds  and  moneys  of  said  township 
borrowed  by  the  defendant  of  said  Cheek  as  such  trustee ;  that  said 
Cheek  lias  not  accounted  to  such  township  for  tbe  snm  due  on  said 
note;  and  that  he  should  have  delivered  said  note  ro  his  successor 
at  the  expiration  of  his  term;  wherefoi'e,  said  plaintiff  is  not 
tie  real  party  in  intercst,  and  this  jvction  should  abate ;  and  the 
defendant  on  oath  says  that  this  fourth  paragraph  of  his  answer  ig 
true,  etc. 

On  ajipeal  to  the  common  pleas  court,  a  demurrcr  was  overruled 
to  the  complaint  and  sustained  to  the  third  and  fourtii  ])anigraphs 
of  the  answer;  and  to  the  sustaiinng  of  this  demurrer  and  the 
exclusion  of  evidence  offered  on  the  trial  to  sui)port  the  avenneuts 
contained  in  the  answer  exceptions  were  taken,  and  error  is  assigned 
thereon  in  this  court,  a  judgment  Imving  been  rendered  for  tlie 
amount  of  interest  due  by  the  terms  of  the  note. 

In  support  of  the  errors  assigned,  the  decision  in  the  case  of 
Cniiiparet  v.  Ewingy  8  Blackf.  328,  is  cited,  where  it  wiis  declared, 
that  **  if  a  creditor  receive  the  principal  sum  due  him,  he  cannot 
afterward  sue  for  the  intei'est."  This  whs  so  held  in  an  action  upon  a 
note  '*  with  interest  from  date."  The  cajies  cited  to  sustain  this 
ruling  are,  Dixon  v.  Parken,  1  Esp.  110,  and  D'llotaon  v.  Preston^ 
3  Johns.  229. 

In  regard  to  the  last  case,  it  may  be  remarked,  that  there  was  no 
agreement  to  pay  interest,  and  that  the  court  of  errors  of  the 
slate  of  New  York  had,  more  than  ten  vears  before  the  case  wiia 
cited  as  sustaining  the  ruling  in  Comjjaret  v.  Ewing,  ael  J,  expressly, 
that  the  rule  did  not  apply  to  a  case  where  there  was  an  exjiress 
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agreement  in  the  note  or  obligation  to  pay  interest  The  chancellor 
used  this  language : 

"  The  counsel  for  the  plaintiff  in  error  are  wrong  in  supposing  that 
the  rule  of  law,  that  an  action  cannot  be  sustained  for  the  interest  of 
a  demand  after  the  principal  has  been  paid,  is  applicable  to  this  case. 
The  cases  of  TUlotson  t.  Preston^  3  Johns.  229 ;  Johnson  v.  Brantuin^ 
6  id.  268;  and  People  v.  County  of  New  Yorky  5  Cow.  331,  were  all 
cases  in  which  there  was  no  contract  for  the  payment  of  interest, 
and  it  could  only  be  recovered  as  damages  for  the  non-payment  uf 
the  principal  debt  when  it  became  due.  In  such  cases,  if  the  i)urty 
to  whom  the  money  is  payable  accepts  the  amount  agreed  to  be  paiti, 
in  full  satisfaction  of  the  principal  debt,  without  requiring  tlie  debtor 
to  pay  interest  from  the  time  the  debt  became  payable,  he  cannot 
afterward  maintain  an  action  for  the  mere  incidental  damages  which 
he  has  sustained  by  reason  of  the  debt  not  being  paid  upon  the  very 
day  when  it  became  due.  But  where  there  is  an  express  agreement 
to  pay  the  interest,  a8wellastheprincipal,of  the  plaintiff's  demand,  I 
apprehend  that  the  performance  of  one  part  of  the  agreement  would 
be  no  bar  to  an  action  for  the  non-performance  of  another  part 
thereof.  It  is  a  case  of  very  frequent  occurrence,  that  the  interest 
is  made  payable  before  the  principal  becomes  due ;  and  no  one  ever 
doubted  that,  in  such  a  case,  an  action  could  be  maintained  for  the 
uon-payment  of  the  interest  merely."    FakeY.  Eddf/y  15  Wend.  76. 

The  case  of  TiUotson  v.  PresioUy  considered  with  the  case  of  Fake 
y.Eddy,  decided  in  1835,  was,  therefore,  in  direct  conflict  with  the 
decision  of  Comparet  y.  Fwinfl. 

The  other  case  cited  from  1  Esp.  110,  held  simply,  **  that  the  plain- 
tiff could  not,  in  the  present  form  of  action,  recover  the  interest,  hav- 
ing received  the  principal ;"  and  this,  on  the  ground  that  interest  in 
such  action  could  only  be  given  by  a  jury  in  the  form  of  damages,  and 
not  by  virtue  of  an  express  contract  This  construction  was  placed 
on  this  case  in  The  White  Wafer  Valley  Canal  Co.  v.  ffatokinsy  4 
Ind.  474.  But  the  distinction  between  the  right  to  recover  interest  by 
reason  of  a  stipulation  in  the  contract,  and  the  recovery  which  the 
jury  gave  by  way  of  damages  only,  was  plainly  stated  in  Waihine  v. 
Morgany  6  0.  &  P.  661,  decided  in  1834,  and  might  not  unreasonably 
have  suggested  a  doubt  in  regard  to  the  propriety  of  citing  the  cam 
of  Dixon  V.  Parkes  to  sustain  the  ruling  in  Comparet  v.  Ewing. 

The  statute  m  force  when  the  note  was  given  upon  which  Uie 
action  in  the  latter  case  was  brought,  expressly  authorized  the 
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recovery  of  interest  where  it  waa  contracted  for.  Sev.  Laws  1831» 
p.  200.  So  that  the  decision  was,  in  effect^  that  where  by  law  a  cer- 
tain sum  is  dae  by  contract,  it  may  be  discharged  by  the  payment 
of  a  less  sum,  a  rule  not  elsewhere  recognized  as  founded  in  rea&on 
or  authority,  at  that  date  or  since. 

But  whateyer  the  state  of  the  authorities  at  the  time  that  decision 
was  announced,  there  can  be  no  question  now  of  its  unsoundness. 
Parson  declares,  that  ^'interest,  if  expressly  promised  to  be  paid,  is 
as  much  a  part  of  the  debt  as  the  principal"  2  Notes  and  Bills, 
375.  '^  But  if  the  principal  has  been  paid,  or  a  new  note  or  bill 
given  for  it,  and  interest  which  was  due  was  not  paid,  it  remaius 
due,  and  an  action  may  be  maintained  for  it."    Id.  398. 

The  rule  is  stated  to  the  same  effect  in  Edwards  on  Bills  and 
Promissory  Notes,  719. 

The  demurrer  was  properly  sustained  to  the  third  paragraph  of 
the  answer.  The  decision-  in  the  case  of  Com  par et  v.  Swing  must 
be  regarded  as  overruled. 

The  demurrer  to  the  fourth  paragraph  was  correctly  sustained  on 
the  authority  of  Bobbins  v.  Disho7i,  19  Ind.  204 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and  cosU 


Bagoit  and  LtYAmr^  appellants,  v.  Mullbht. 

CniDd.  88SJ 
SwreHea — eatUribution  betiDe&n^-'JurMicHan, 

The  parties  were  stLreties  on  an  offldil  bond,  npon  which  Judgment  had  been 
reooyered  and  paid  hj  the  plaintiff.  In  an  action  against  the  oo-suretlea  for 
contribution,  the  latter  alleged,  in  defense,  that  they  had  never  been  served 
with  process,  nor  appeared  in  the  action  on  the  bond ;  that  the  plaintiff  liad 
appeared  for  them  without  authority,  and  suffered  judgment  to  be  enteredi 
to  defraud  them ;  that  he  had,  without  their  knowledge,  entered  into  a 
special  contract  with  the  relators  in  that  action  to  pay  the  judgment  out  of 
funds  then  in  his  hands,  belonging  to  the  principal  on  the  bond,  and,  in  con* 
sideration  of  such  agreement,  received  an  extension  of  one  year's  time  on 
said  judgment ;  that  but  for  such  extension  of  time  the  judgment  conld 
have  been  made  out  of  the  property  of  the  principal.  HM,  that  these  f arts 
did  not  constitute  a  defenee  to  the  action. 

The  defendants  further  alleged  that  they  signed  the  bond  out  of  which  the 
Uability  arose  at  the  request  of  the  plaintiff  HM,  that  they  were,  never- 
theless, liable  to  contribution. 
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Case  stated  in  the  opinion. 

H.  IT.  Harrington  and  M.  K.  Bosbrotyh,  for  appellants. 


Rat,  J.  Complaint  against  appellants,  charging  that,  in  1864^ 
the  state,  on  relation  of  Hasselman  and  another,  reoovered  a  jndg 
ment  against  one  Vandeyer,  as  sheriff,  and  the  appellee  and  the 
appellants,  npon  an  official  bond,  a  copy  of  which  judgment  is  tiled 
with  the  complainant ;  that  said  Vandever  is  notorionslj  insolvent ; 
and  that  ap^iellee  has  been  compelled  to  pay  said  judgment  in 
flill,  and  demands  contribution  from  the  appellants. 

A  sixth  paragraph  of  answer  was  filed,  which  averred  that  process 
was  not  served  personally  on  the  appellants  in  the  suit  upon  which 
the  judgment  was  rendered,  and  that  neither  of  the  appellants 
appeared  to  the  action ;  but  that  the  appellee,  without  authority, 
appeared  for  them,  and  suffered  judgment  to  be  entered  agaius^ 
them,  to  defraud  them,  and  entered  into  a  special  contract  with  the 
relators  to  pay  the  said  judgment  with  funds  belonging  to  the  said 
defendant  Vandever,  then  in  the  hands  of  the  said  appellee,  and,  in 
consideration  of  said  agreement,  received  an  extension  of  time  for 
one  year  on  said  judgment;  that,  but  for  such  extension  of  time,  the 
sum  named  in  said  judgment  could  have  been  made  out  of  the 
property  of  said  Vandever;  and  that  said  extension  of  time  was 
given  witliout  the  knowledge  of  said  appellants.  It  is  also  alleged, 
that  the  appellants  signed  the  official  bond  of  Vandever,  from  which 
the  liability  arose,  at  the  request  of  the  appellee. 

A  demurrer  was  sustained  to  this  paragraph. 

It  will  be  seen  that  the  answer  does  not  charge  that  tlie  appellee 
had  any  funds  in  his  hands  belonging  to  the  judgment  defendant, 
Vandever,  or  that  the  appellants  had  any  defense  to  the  action,  or 
that  the  agreement  to  extend  the  time  within  which  said  appellee 
was  to  pay  the  judgment  himself  out  of  such  property  preventeil 
the  apj>ellants  from  having  execution  against  the  property  of  .the 
principal  defendant  in  the  judgment;  nor  was  the  conti'act  for  an 
t\  tension  of  time  made  a  part  of  the  judgment  entry.  It  is  recited 
In  tiie  judgment  record,  that  the  parties  to  the  suit  appeared  and 
siihmittod  tlie  cause  for  trial  to  the  court,  and  that  it  was  agreed  by 
tl)e  parties  that  the  plaintiff  should  have  judgment  against  the 
defendants. 

The  ruling  in  the  case  of  Wiley  v.  Pratty  23  Ind.  628,  was,  that 
where  the  judgment  showed  an  appearance  for  the  party,  the  juris- 
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diction  of  the  court  can  only  be  controyerted  by  proof  of  firaad^  or 
that  the  judgment  deSandant  waa  not  a  resident  of  the  itate,  nor 
daring  the  pendency  of  the  aoit  within  the  jurisdiction  of  the  oonrt, 
and  had  no  notice  of  the  action  nor  authoriied  the  appearanoe, 
unleafly  without  snoh  notice  or  authorized  appearance^  a  defenae  can 
be  established  on  the  merits  to  the  cause  of  action.  The  general 
avoment  of  ftaud,  without  any  statement  of  fiMstSy  constitutes  no 
ground  upon  which  to  question  the  jurisdiction  of  the  court. 

There  remains,  then,  the  arerment  that  the  appellants  signed  the 
bond  of  Vandever,  as  sherifT,  at  the  request  of  the  appellee. 

It  is  stated  in  Ohitfy  on  Contracts^  that  if  the  surety  from  whom 
contribution  is  daamed,  became  bound  at  the  request  of  the  surety 
who  seeks  to  recoyer  it»  he  is  not  liable ;  for  in  such  a  case  the  prom* 
ise  to  contribute  implied  in  law  is  negatiyed.  10th  Am.  ed.  669. 
The  cases  cited  as  sustaining  this  rule,  are  lkMm$r  y.  Davieiy  2  £sp. 
478 ;  Tliamas  y.  Cook,  8  B.  ft  G.  728 ;  Taylor  y.  Savage,  12  Mass. 98; 
Daniel  y.  BaUard,  2  Dana»  296 ;  Bifere  y.  McOlanahan,  6  Oill  ft  J. 
250;  Apgary. Hiler,  4  Zabr.  812;  Batard  r.  Hawee, 2  Ellis  ft  B. 287. 

In  the  case  first  cited,  Turner  sued  Dayies  to  recoyer  a  moiety  of 
a  sum  paid  by  him  on  account  of  the  debt  of  one  Eyans.  The 
foundation  for  the  daun  to  contribution  against  Dayies  was  this 
rheie  being  an  examination  in  Eyans'  house,  at  the  suit  of  ene 
Brough,  to  induce  the  execution  plaintiff  to  withdraw  it.  Turner 
uid  Dayies  joined  in  a  warrant  of  attorney  to  Brough,  but  Dayies 
foined  in  consequence  of  haying  been  applied  to  by  Turner,  and  also 
by  Brough,  who  required  an  additional  security.  Turner,  the  plain* 
tiff,  at  the  time,  took  a  bill  of  sale  from  Evans  for  his  indemnity. 
It  was  held,  that  Dayies  was  not  bound  to  contribute,  Turner 
aaving  been  compelled  to  discharge  the  debt  of  Eyans.  Lord 
Kenton,  while  resting  this  case  specially  on  the  ground  that  Tur- 
ner had  secured  himself  by  a  bill  of  sale,  declared,  that  where  one 
bas  been  induced  to  become  security  at  the  instance  of  anpther, 
though  he  thereby  renders  himself  liable  to  the  person  to  whom  the 
security  is  giyen,  there  is  no  pretense  for  saying  that  he  shall  be 
liable  to  be  called  upon  by  the  person  at  whose  request  he  entered 
into  the  security. 

The  case  of  Thomas  y.  Cook  was  where  one  signed  as  co-surety, 
at  the  request  of  a  surety  who  agreed  to  saye  him  harmless.  It  was 
held,  that  the  promise  to  saye  harmless  was  a  good  defense  to  an 
tiCtion  by  the  promisor. 
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In  the  authority  refeiTed  to  in  6  Gill  ft  J.  250,  it  was  held,  that 
the  surety  who  claimed  to  be  discharged  did  not  sign  it  at  the 
request  of  his  co-surety,  but  at  the  request  of  the  principal,  and 
there  was  no  occasion  for  the  court  to  determine  what  would  have 
been  the  law  had  the  facts  been  otherwise.  The  same  is  true  of  the 
case  in  12  Mass.  98. 

In  Apgar  v.  HUer  it  was  held,  that  where  one  of  two  sureties 
becomes  such  at  the  request  of  his  co-surety  and  upon  his  promise 
that  he  will  be  put  to  no  loss,  he  may  recover  the  whole  of  what  he 
may  have  been  compelled  to  pay  of  his  co-surety. 

In  Daniel  v.  Ballard  it  was  declared,  that  one  who  becomes 
bound  as  a  surety,  at  the  instance  and  for  the  benefit  of  a  co-surety 
who  afterward  pays  the  whole  debt,  is  not  liable  to  him  for  contri- 
bution. 

In  the  case  in  2  Ellis  ft  B.  the  court  did  not  consider  this 
question. 

There  are  other  cases  where  the  circumstances  are  held  to  rebut 
the  presumption  of  a  promise  to  contribufce  between  sureties.  In 
Cutter  V.  JSmery,  37  N.  H.  667,  the  first  surety  gave  a  bond  to 
indemnify  the  second  surety  against  the  liability  he  assumed.  In 
Harris  v.  Brooks,  21  Pick.  195,  a  parol  agreement  was  held  sufli* 
cient  to  discharge  a  co-surety  from  contribution.  So,  also,  in  £lak$ 
V.  Cole,  22  Pick.  97. 

In  all  these  cases  there  was  something  more  than  a  mere  request 
by  one  surety  to  another  to  execute  the  note  or  paper  as  co-surety. 
There  was  either  a  promise,  written  or  verbal,  to  indemnify,  or  a 
taking  of  security  from  the  principal,  and  from  either  of  these  cir- 
cumstances the  courts  hold  such  surety  released  from  contribution. 

It  was  held,  until  near  the  close  of  the  last  century,  that  the 
action  for  contribution  between  sureties  rested  alone  upon  the  prin- 
ciples of  equity,  and  could  only  be  enforced  in  that  jurisdiction. 
But  in  Cotoell  v.  Edwards,  2  B.  &  P.  268,  in  the  year  1800,  it  was 
observed  by  the  court,  that  it  might  then  be  too  late  to  hold  that  the 
action  could  not  be  maintained  at  law.  The  suit  was  indebitiUus 
assumpsit  for  money  paid.  It  may  now  be  regarded  as  settled  tliat 
the  riglit  of  action  in  such  cases  arises  out  of  a  contract  implied 
in  law  to  contribute  among  the  sureties  a  ratable  proportion  of  the 
amount  for  which  all  are  liable.  This  claim  can  be  defeated  by 
showing  any  circumstances  which  rebut  tie  presumption  of  sutdi 
an  implied  agreement.    In  Blake  v.  Cole,  supra,  it  was  said,  *^  no 
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quest ioa  caa  be  made  of  the  general  rule,  that  if  one  surety  pays 
the  whole  debt,  or  more  than  his  part,  he  has  a  right  to  recover  at 
law  a  contribution  against  his  co-sui*ety.  Batchelder  v.  Mske,  17 
Mass.  468.  The  defendant,  then,  must  be  charged,  unless  he  can 
siiow  some  defense  exempting  him  from  the  operation  of  the  gen- 
eral rule.  And  for  this  purpose  he  i*elies  upon  the  fact  that  he 
became  surety  at  the  request  of  the  plaintiff's  intestate,  and  upon 
liis  verbal  promise  to  indemnify  him." 

In  Warner  v.  Price,  3  Wend.  397,  it  was  held  that  where  the  fact 
a))peared  that  persons  signed  as  sureties,  "  they  must  all  be  con- 
sidered co-sureties,  unless  a  state  of  facts  be  shown  to  the  court 
iVuni  which  it  shall  appear  positively,  or  by  legal'  intendment,  that 
these  defendants  intended,  as  to  the  subsequent  signer,  to  stand  in 
the  character  of  principals."  See,  also,  Norton  v.  Coo7is,  3  Denio* 
130,  and  2  N.  Y.  33. 

In  the  case  of  McNeil  v.  Sanfordy  3  B.  Mon.  11,  it  was  held  that 
the  circumstance  that  the  last  obligor  did  not  sign  until  eight 
months  after  the  other  sureties  were  bound,  was  "altogether  insuf-- 
ficient  to  qualify  either  the  actual  or  legal  import  and  effect  of 
tlie  obligation  on  its  face,  and  show  that  he  was  merely  a  collateral 
guarantor  of  the  other  obligors,  and  not  a  co-obligor  with  each  and 
both  of  them." 

Are  we,  then,  to  follow  the  broad  doctrine  declared  by  Lord 
Kenyon,  and  the  application  of  which  was,  in  fact,  uncalled  for 
in  the  case  before  him  —  a  case  decided  at  nisi  prius — and  never 
heretofore  applied  by  any  court,  and  hold  the  surety  discharged  by 
the  simple  request  of  his  co-surety  to  sign  the  obligation  ? 

If  a  surety  making  the  request  receive  any  personal  benefit  from 
the  execution  of  the  obhgation  —  as  where  the  money  raised  thereon 
goes  into  his  hands,  or  where  he  has  already  incurred  a  liability 
upon  an  instrument  completed  by  delivery  —  we  can  see  a  propriety 
in  the  court  treating  the  person  thus  benefited  and  making  the 
request  as  a  principal,  and  the  person  signing  at  such  request  as  his 
surety  only,  and  not  liable  to  contribute  for  his  benefit  So,  where 
the  signature  is  upon  an  express  contract  to  indemnify,  the  consider- 
ation  supports  the  promise  and  discharges  the  surety  from  the  legal 
obligation  otherwise  resting  upon  him. 

But  where  parties  standing  in  an  equal  relation  to  the  principal 
sign  as  sureties  for  that  principal,  the  one  at  the  request  of  the 
othei,  we  are  not  satisfied  that  any  sound  principle  of  law  or  equity 
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wQl  dificharge  either  from  the  legal  obligation  he  aa«ames  on  the 
&ce  of  the  instroment  to  contribute  his  proportion  on  de&olt  of 
the  chief  obligor.  Indeed,  the  adoption  of  such  a  role  would  be, 
in  thifl  state,  contrary  to  the  prevailing  practice  and  nndexatanding 
f>f  jMurties  to  such  contracts,  and  most  disastrous  in  its  consequences. 
Few  officials  present  their  bonds  in  person  for  execution  by  their 
fiiends  as  their  sureties;  but  the  bond  is  executed  at  the  request  of 
^  mutual  friend ;  and  no  one  has  supposed  that  in  case  of  loss  the 
Uabilily,  as  between  the  sureties,  must  rest  upon  that  friend^  who 
Jias  simply  been  most  aotiye  in  the  promotion  of  a  common  objeoL 
In  our  opinion,  therefore,  the  ayerments  of  the  sixth  paragrapii 
"of  the  answer  were  not  sufficient  to  constitute  a  defense  to  the 
action,  and  the  demurrer  was  properly  sustained. 

Judgmint  t^fitnmL 


Spbingbb  y.  Dbosgh. 

fflInd.48B.) 
Oonimoi  for  tale  to  dday  eredUart^EMenee, 

A  oontract  for  the  sale  or  oonveyance  of  property,  to  hinder  or  delay  credlton, 
is  only  illegal  as  to  creditors ;  as  between  the  parties  and  all  others,  it  is 
legal  and  valid,  and  can  be  enforced  in  all  its  terms  as  any  other  contract. 

On  the  trial  of  an  action  for  g^oods  sold  and  delivered,  the  defendant  offered 
tn  evidence  an  execution  and  return  of  the  sheriff,  and  a  schedule  of  prop> 
t*rty  attached  thereto,  verified  by  the  plaintiff,  in  the  case  of  a  third  person 
against  the  plaintiff,  of  a  date  subsequent  to  said  alleged  sale  to  the  defend- 
ant, this  claim  not  being  included  in  the  list. 

Seld,  that,  as  an  admission  of  the  plaintiff,  this  was  proper  evidence. 

J.  W.  Cooper^  N,  Purdum  and  M.  Bell,  for  appellant. 

D.  C.  Meiskefy  ff.  A.  Brouaey  J.  W.  Gordon  and  W.  March^  for 
appellee. 

Ray,  J.  Complaint  by  appellant  for  goods  sold  and  cehvered, 
mccounts  and  claims  transferred,  and  serrices  performed,  claiming 
judgment  for  $10,000. 

The  fourth  paragraph  of  the  answer,  to  which  a  demurrer  was 
sustained,  upon  which  ruling  error  is  assigned,  is  as  follows:   '^  The 
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defeixlaiit  avers  that  at  the  tinie  of  the  said  sales  mentioned  in  said 
oompkint,  the  plain tiif  was  indebted  to  divers  persons  in  the  sum 
of  tl^yOOO;  and,  for  the  purpose  of  hindering,  delaying,  and 
defrauding  his  creditors,  said  plaintiff,  on  his  part,  made  said  sales 
to  the  defendant'" 

This  paragraph,  it  is  insisted,  constituted  a  good  defense  to  the 
action,  and  we  are  cited  to  the  case  of  Mot^ley  v.  Moselei/,  15  N.  Y. 
•V34,  in  which  the  eai'lier  case  of  Xeliis  v.  Clark,  4  Hill,  424,  is 
approv4Kl,  where  it  was  said  to  have  been  held,  that  'Mn  an  action  ou 
a  promissory  note,  brought  by  one  not  entitled  to  be  ti*eated  as  a 
bona  fide  holder,  the  maker  may  defend,  on  the  ground  that  the  noto 
was  given  in  consideration  of  land  sold  for  the  purpose  of  defmudin;^ 
creditors;  and  this,  though  he  was  himself  a  party  to  the  fniud.'" 
What  was  actually  ruled  in  the  case  cannot  very  clearly  be  deter- 
mined. Chancellor  Walworth,  in  his  opinion,  announced  the  rult> 
as  6t4ited,  but  voted  for  a  reversal,  on  the  ground  that  the  doctrine 
was  not  applicable  to  the  case  before  the  court.  Ruger,  senator^ 
voted  also  for  reversal,  but  on  the  ground,  that  "  the  language  of 
the  statute  is  clear  and  unequivocal,  that  sales  or  assignments  made 
with  intent  to  hinder,  delay,  or  defraud  creditors,  are  void,  only  *  sia 
against  the  persons  so  hindered,  delayed,  or  defrauded ;'  and  it  baa 
been  held  that  such  sales  are  to  be  regarded  as  binding  upon  the 
immediate  parties  thereto,  their  heirs,  and  personal  I'epresentatives. 
Jackmn  v.  Oartusey,  10  Johns.  189 ;  Osbom  v.  Mo»h,  7  id.  ICl.  If 
this  be  so,  the  distinction  taken  by  the  supreme  court  between  exec- 
utory and  executed  contracts  can  have  no  application  hei>e." 

It  appeal's,  then,  that  two  members  of  the  court  voted  for  the 
reversal  of  the  case,  the  one  affirming  that  the  contract  was  good 
between  the  parties,  and  the  other  denying  this  proposition.  The 
case  was  affirmed,  the  chancellor  and  eight  senators  voting  for 
reversal,  and  ten  senators  for  affirmance,  and  thus,  by  a  majority  of 
one,  the  state  senate  of  New  York,  its  members  learned  and 
unleaiiied  in  legal  loi*e,  attempted  to  I'everse  the  law  as  declared  by 
the  courts  from  the  time  of  James  I ;  and  to  this  decision,  with  no 
citation  of  other  authority  to  support  it,  we  are  referred  by  the  court 
of  appeals  of  that  state,  and  informed  that  the  law  '*  should  now  he 
regarded  as  established." 

Entertaining  all  proper  respect  for  the  decisions  of  that  court,  ve 
are  nevertheless  reluctant  to  admit  that  the  long  line  of  rulings  in 
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England,  and  in  the  courts  of  our  sister  states,  is  to  be  thus  lightly 
obliterated. 

In  the  case  to  which  our  attention  is  thus  called,  the  learned 
chancellor  devotes  much  space  to  prove  that  the  facts  in  the  special 
cases,  where  a  doctrine  adyei*se  to  the  one  he  was  contending  for 
lias  announced,  did  not  require  so  broad  a  rule  as  therein  stated ; 
but  that  the  facts  of  each  case  would  have  been  covered  by  a  ruling, 
that  where  the  contract  was  executed  equity  would  regard  it  as  valid. 
In  the  channel  which  the  chancellor  had  endeavored  to  discover, 
and  through  which  he  hoped  to  reach  his  haven,  after  avoiding,  to 
his  own  satisfaction  at  least,  many  of  the  barriers  to  his  progress, 
placed  by  other  courts  in  older  times,  he  meets  a  decision  which 
crosses  the  passage,  and  he  frankly  admits,  to  quote  his  own  lan- 
guage, that  ^'  the  case  of  Findley  v.  Oooley,  1  Blackf.  262,  decided 
by  Judge  Blackford  and  his  associates,  in  our  sister  state  of  Indi- 
ana, does,  however,  directly  decide  the  question,  that,  in  the  case  of 
an  executory  contract  made  to  defraud  creditors,  the  defendant  can- 
not set  up  the  fraud  as  a  defense  to  a  suit  brought  thereon  by  a 
partice;p8  criminis.  It  is  evident,  however,  that  the  distinguished 
judge  who  delivered  the  opinion  of  the  court  in  that  case  did  not 
examine  the  question  with  his  usual  care  and  discrimination.  For 
he  lost  sight  of  the  distinction  which  exists  between  an  executed 
and  an  executory  contract,  tainted  with  fraud  or  other  illegality. 
And  he  seems  to  take  it  for  granted,  that  if  the  defendant  could  not 
himself  avoid  the  fraudulent  conveyance  which  he  had  received,  he 
vas  bound  to  pay  the  consideration  of  that  conveyance  to  the  fraudu- 
lent grantoi*,  or  those  who  were  suing  for  his  benefit" 

To  the  members  of  the  legal  profession  in  this  state,  the  charge 
that  Judge  Blackford  erred  for  the  want  of  due  examination  and 
care  will  require  to  be  substantiated  by  higher  proof  than  the  asser- 
tion of  a  judge  who  rests  his  opinion  alone  upon  the  case  of  Smith 
V.  Ilubbs,  1  Fairf.  71,  where  the  judge  who  delivered  the  opinion 
admitted  his  inability  to  distinguish  between  a  contract  void  in  law 
and  one  which  was  in  itself  legal,  though  the  motive  which  prompted 
the  contract  being  fraudulent  as  to  certain  persons,  they  were 
i|)erniitted,  and  they  alone,  to  avail  themselves  of  that  fraudulent 
intent,  and  set  aside  a  contract  legal  otherwise.  In  fact,  no 
distinction  was  detected  by  that  court  between  a  wager  or  gambling 
contract,  and  one  for  the  sale  of  property  where  the  intent  to 
defraud  a  creditor  existed.     And  yet  it  does  not  seem  difficult  to  dia- 
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tdnguUh  that  in  the  one  case  the  contract  is,  iu  itself,  void  in  law, 
ftnd  in  the  other  it  is  legal  as  a  contract.  It  is  illegal  to  wager.  It 
is  DOt  illegal  to  sell  property.  If  there  be  an  intent  to  defraud  a 
particular  person,  or  class  of  persons,  as  to  that  person,  or  class  of 
{K^rsons,  the  sale  would  be  Yoid ;  but  as  to  all  others,  the  fraud  would 
be  without  injury  to  them,  and  of  such  a  fraud  they  could  not  avail 
themselyes.  As  it  was  ruled  by  the  supreme  court  of  Massachusetts, 
the  transaction  is  not  illegal.  The  most  that  can  be  urged  against 
it  is,  that  it  is  voidable  by  creditors.  But  it  is  valid  between  the 
parties,  and  is  binding  as  to  every  one,  except  he  be  a  creditor. 
Fairbanks  v.  Blachingtony  9  Pick.  93. 

Indeed,  the  very  careful  consideration  of  the  authorities  in  the 
case  of  FindUy  v.  Cooley^  supra,  shows  that  at  common  law  convey- 
ances of  this  class  were  never  considered  void^  except  as  to  the 
creditors  defrauded  thereby. 

But  it  is  unfortunate  that  while  directly  charging  the  court  of 
this  state  with  want  of  **  care  and  discrimination,"  the  accomplished 
critic  should  have  cited  the  case  from  the  Maine  reports  decided  in 
1833,  when  that  court,  almost  two  years  before  the  writing  of  his 
censure,  had  held,  in  the  case  of  Nichols  v.  Patteuy  18  Me.  231,  that 
^  a  conveyance  of  chattels  fraudulent  and  void  as  to  creditors  of  the 
vendor,  is  still  binding  upon  the  parties  to  it ;  they  cannot  set  up 
the  fraud  upon  creditors  as  against  each  other ;  the  doctrine  in  pari 
delicto  does  not  there  apply ;  and  the  vendee,  losing  his  title  to  the 
property  by  the  acts  of  the  vendor,  may  recover  its  value  against 
him." 

Clearly,  this  was  giving  the  active  aid  and  assistance  of  the  court 
iu  enforcing  the  terms  of  the  contract,  and  directly  in  conflict  with 
the  ruling  the  chancellor  was  attempting  to  sustain,  alone  upon  the 
authority  of  the  supreme  court  of  Maine. 

But  there  were  two  cases  which  might  well  have  been  cited  as 
sustaining  the  ruling  in  Nellis  v.  Glarh,  supra — the  case  oi  Mason  v. 
Bakery  1  Marsh.  208,  and  that  of  Norris  v.  NorriSy  9  Dana,  317, 
w^iere  it  is  held  that  the  statute  declaring  conveyances  to  defraud 
creditors  "  shall  be  void  only  as  to  such  creditors,"  leaves  the  parties 
still,  as  between  themselves  only,  to  stand  on  the  ground  of  the 
common  law,  assuming  that  at  common  law  such  a  contract  could 
not  be  enforced.  This  conclusion  is  fully  answered  by  Judge  Black- 
FORD,  in  the  case  already  cited  from  our  own  reports :  "  By  the  com- 
nif»u  law,  and  by  the  statutes  Edward  III  and  Henry  VII,  as  well 


3tJ0  INDIANA, 

Bpringer  r.  Droeeh. 


as  by  the  statute  13  Eliz.,  conveyanoeB  to  defraud  creditors  are  not 
absolutely  void.  They  have  always  been  considered  binding  on  the 
parties.  Whether  the  statute  13  Eliz.,  ch.  5,  is  merely  declaratory 
of  the  common  law,  or  an  extension  of  its  operation,  is  rather  au 
unsettled  question.  That  it  is  only  a  recognition  of  the  common 
law,  is  the  opinion  of  Lord  Coke.  Co.  Litt  290  &  The  same 
opinion  is  expressed  by  Lord  Mansfield  (Gowp.  434;  by  Chief 
Justice  Mabshall  (1  Cranch,  316) ;  and  by  Chief  Justice  Kesi 
(9  Johns.  339).  The  contrary  doctrine  is  laid  down  in  Twyties 
Cas€f  3  Co.  80,  and  in  Upton  v.  Basaety  Cro.  Eliz.  445.  In  the  two 
last  cited  cases  it  is  said,  that,  by  the  common  law,  no  person  should 
avoid  an  estate  made  by  firaud,  except  him  who  had  a  former  right, 
interest  or  demand ;  whereas,  the  statute  of  Eliz.,  instead  of  being 
Umited  to  former  interests,  extends  to  those  whose  debts  arise  sub* 
sequently  to  the  fraudulent  alienation.  The  case  before  us  does  not 
require  an  opinion  on  this  litigated  question.  We  barely  refer  to 
some  of  the  authorities  to  remind  the  counsel  for  the  defendant  that 
if  the  statute  of  Eliz.  does  not  authorize  his  client  to  treat  as  void 
this  conveyance  to  which  he  is  a  party,  which  was  admitted  on  the 
argument,  his  appeal  to  the  principles  of  the  common  law  is  beyond 
the  possibility  of  success.  There  is  not  a  dictum  anywhere  for  his 
position,  that  the  English  statute  is  in  derogation  of  the  common 
law.  On  the  contrary,  it  is  either  declaratory  of  the  common  law 
or  an  enlargement  of  its  principles." 

The  authority  in  New  York  and  Kentucky,  while  in  the  face  of 
the  plain  intent  of  their  own  statutes,  finds  no  support  in  the  prin- 
ciples of  the  common  law.  Nor  are  they  sustained  by  a  single 
authority  within  our  knowledge. 

In  this  state  the  rulings  are  uniform.  PindUy  v.  Oooley,  supra , 
Scott  V.  Purcell,  7  Blackf.  66;  Laney  v.  Laney,  2  Ind.  ICG;  S.  C, 
4  id.  149 ;  if  we  except  the  case  of  Welby  v.  Armstrong,  21  Ind. 
489,  which,  while  professing  to  follow  the  case  of  Findley  v.  (holey, 
svpra,  announces  a  doctrine  in  conflict  therewith.  This  case  con 
taining  within  itself  the  correction  of  its  error,  we  regard  it  as  onfy 
necessary  to  overrule  it  without  further  comment 

The  English  authorities  all  proceeded  upon  this  rule.  Howes  v. 
Leader,  3  Cro.  Jac  270 ;  S.  C,  Yelv.  196 ;  Jones  v.  Totes,  9  B.  &  0. 
532 ;  Be^ser  v.  Windhom,  6  Q.  B.  166. 

In  this  country  this  ruling  has  been  almost  unbroken.  Dnnk* 
water  v.  Drinkwnter^  4  Mass.  354 ;  Taylor  v.  Weld,  5  Mass.  109 ; 
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Reichart  t.  CaatatOTy  5  Binn.  109 ;  OiUespie  y.  GiOsspUy  2  Bibb,  89 ; 
DaU  T.  Harrisofh  4  id.  65 ;  Ctapp  ▼.  lirriUy  20  Piok.  247 ;  Vyer 
V.  Homer,  22  id.  253,  where  it  was  held  that  a  note  given  for  such 
a  consideration  could  be  enforced ;  Slier k  v.  Endrese,  3  Watts  &  S. 
255,  where  it  was  ruled,  that  such  a  contract  could  be  enforced  by 
either  party  against  the  other  in  all  its  terms  and  for  any  purpose ; 
kandM  y.  PhiUipe,  3  Mason,  378 ;  Byrd  y«  Curlin,  1  Humpb«  466 
Thompson  y.  Moore,  36  Me.  47 ;  JSyric  y.  ffeirick,  13  Penn.  St.  488 
Burgett  v.  Burgett,  1  Ohio,  469 ;  Worth  v.  Northam,  4  Ired.  102 
Hendricks  y.  Mount,  2  South.  738 ;  Robinson  y.  Monjoy,  2  Halst 
1 73 ;  Sumner  y.  Murphy,  2  Hill  (a  C),  488 ;  Chapin  y.  Pease,  10 
Conn.  69;  Dearman  y.  Raddiffe,  5  Ala.  192;  McOuire  y.  Miller,  15 
id.  394. 

iV0e%  y.  fFood,  10  Yerg.  486,  is  cited  in  a  note  to  PhUlpotis  y. 
PhiUpottSf  10  d.  B.  84,  but  as  the  yolume  is  not  in  our  library,  being 
out  of  print,  we  haye  not  examined  it.  We  have  also  omitted  the 
earlier  New  York  cases,  as  controlled  by  the  later  rulings. 

Such  an  array  of  authority,  however,  should  satisfy  any  one  that 
this  question  is,  indeed,  at  rest,  and  that  the  defense  attempted  in 
this  case  cannot  avail  the  defendant — that  a  contract  for  the  sale 
or  conveyance  of  property,  to  hinder  or  delay  creditors,  is  only 
illegal  as  to  creditors ;  and  that  as  between  the  parties,  and  as  to  all 
others,  it  is  a  legal  and  valid  sale  or  conveyance,  and  can  be  enforced 
in  all  its  terms  as  any  other  contract. 

On  the  trial  the  defendant  offered  to  introduce  in  evidence  an  exe- 

w 

cution  and  return  of  the  sheriff,  and  also  a  schedule  of  property 
attached  thereto,  verified  by  the  plaintiff,  in  the  case  of  Keifer  and 
others  against  the  plaintiff.  This  was  offered  as  an  admission  made 
by  Drosch,  this  claim  not  being  included  in  the  list,  that  at  a  date 
subsequent  to  the  alleged  sale  to  the  defendant  no  such  cause  of 
action  existed.  The  evidence  was  refused.  This  was  error.  It  was 
evidence  tending  to  disprove  the  cause  of  action,  and  was  proper 
for  the  consideration  of  the  jury.  ' 

For  this  error  in  excluding  the  evidence  offered,  the  case  is 
reversed  and  remanded  for  a  new  triaL    Costs  for  appellant. 
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Thb   Oleyeland,   Paikbsyille    and    Ashtabula    Railroad 
Company,  plaintiffs  in  error,  v.  Curran. 

(19  Ohio  St.  L) 
Carriers — drover* i  pass — Stipviations  against  liability  far  negUgenee, 

The  plaintiff  made  a  contract  with  the  defendant  for  the  transportation  of 
stock  at  a  certain  rate,  wherein  it  was  stipulated  that  the  person  riding  free 
to  take  charge  of  the  stock  should  do  so  at  his  own  risk  of  personal  injury, 
from  whatever  cause.  At  the  same  time,  without  additional  consideration, 
the  defendants  gave  him  a  "  drover's  pass/'  entitling  him  to  go  with  the 
stock  and  return  by  a  passenger  train.  On  this  pass  was  an  indorsement 
stipulating  that  "  the  person  accepting  this  free  ticket  assumes  all  risks  of 
accident,  and  expressly  agrees  that  the  company  shall  not  be  liable  under 
any  circumstances,  whether  of  negligence  by  their  agents,  or  otherwise,  for 
injuries  to  the  person,"  nor  as  common  carriers.  The  plaintiff  received  the 
pass  with  knowledge  of  its  contents,  accompanied  the  stock,  and  was  injured 
on  his  return  by  the  negligence  of  defendant's  servants.  Held,  that  the 
plaintiff  was  not  a  gratuitous  passenger,  and  that  the  contract  and  stipula- 
tion against  liability  for  negligence  was  against  the  policy  of  the  law  and 
void,  and,  therefore,  no  defense  to  an  action  for  the  injury. 

CuRRAN,  the  defendant  in  error,  sliipped  by  railroad,  from  Finley, 
Ohio,  for  Buffalo,  New  York,  two  car  loads  of  hogs,  in  January, 
1864.  On  arriving  at  Cleveland,  the  cars  containing  the  hogs  were 
transferred  to  tlie  road  of  the  plaintiff  in  error,  and  CuiTan  went  to 
I  he  freight  oflice  of  the  plaintiff  in  error,  and  then  made  a  contract 
(Vj.)  with  its  agent,  which  provided,  that,  in  consideration  of  receiv- 
ing transportation  at  reduced  rates  from  Cleveland  to  Buffalo,  the 
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shipper,  Cunun,  was  to  assume  all  risks  to  the  animals^  etc,  aud 
further,  "  it  is  agreed  between  the  parties  hereto,  that  each  and  every 
of  the  persons  riding  free,  to  take  care  and  charge  of  said  stock,  do 
so  at  ^heir  own  risk  of  personal  injury  from  whatever  cause;  and  the 
said  party  of  the  second  part  (Curran),  for  the  consideration  afore- 
&iid,  hereby  releases  and  agrees  to  release  and  to  hold  harmless,  and 
kec])  indemnified,  the  said  party  of  the  first  pai*t,  of  and  from  all 
damages,  actions,  claims  and  suits,  on  account  of  any  and  every 
injuries,  loss  and  damage  hereinbefore  referred  to,  if  any  such  occur 
or  happen,"  etc. 

This  contract  was  executed  in  duplicate,  each  party  taking  one. 

Thereupon  the  agent  filled  Curran's  name  in  a  blank  drover's  pass, 
and  gave  it  to  him.  This  pass  contained  a  direction  to  pass  Curran 
from  Cleveland  to  Erie,  with  stock,  and  return  on  passenger  train. 
On  the  back  of  it  was  printed  the  following :  "The  person  accept- 
ing this  free  ticket  assumes  all  risk  of  accident,  and  expressly  agrees 
tliat  the  company  shall  not  be  liable,  under  any  circumstances, 
whether  of  negligence  by  their  agents,  or  otherwise,  for  any  injury 
to  the  person,  or  for  any  loss  or  injury  to  the  property,  of  the  pas- 
senger using  the  ticket,  and  agrees,  that,  as  for  him,  he  will  not  con- 
sider the  company  as  common  carriers,  or  liable  as  such."  Curran 
proceeded  with  this  pass  on  the  train  with  the  hogs  to  Buffalo,  where 
they  were  delivered.  He  then  took  passage  on  a  passenger  train  to 
return,  taking  a  berth  in  the  sleeping  car,  for  which  he  paid  extra. 
He  traveled  by  virtue  of  his  drover's  pass,  which  was  received 
and  taken  up  by  the  conductor.  During  the  journey  the  train  was 
delayed  by  a  snow  drift,  and,  while  so  delayed,  was  struck  by  an- 
other train  passing  in  the  same  direction,  and  the  defendant  in  error 
severely  injured  thereby. 

Curran,  in  his  petition,  alleged  that  the  collision  took  place  in 
consequence  of  the  gross  carelessness  of  the  conductor  and  brakemen 
on  the  train  in  which  he  traveled,  in  neglecting  to  signal  the 
api)roaching  train.  The  company  denied  the  negligence,  and  averred 
tluit  Cun'au  was  a  gratuitous  passenger  riding  on  a  free  pass  issued 
to  him,  under  an  agreement  with  the  company  to  exempt  it  from 
all  liability  for  any  injuries  to  his  person. 

At  the  trial  the  superintendent  testified  that  the  contract  for  the 
transportation  of  the  hogs  was  in  the  usual  form,  "and  of  the  kind 
which  was  alone  used  by  the  company  at  the  time  the  said  stock 
was  transported  for  Curran ;  and  that  the  company  would  not,  at 
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that  time,  have  reoeiyed  and  transported  the  hogs  except  under  such 
contract'* 

The  jnry  fonnd,  generally^  for  Cnrran,  assessing  his  damages  at 
t2>000.    They  also  fonnd,  specially,  the  following  fhcts : 

1.  The  company  performed  its  contract  for  the  transportation  of 
the  hogs. 

2.  Cnrran  paid  no  consideration  for  the  drorer's  pass,  other  than 
that  expressed  in  the  contract  for  the  transportation  of  the  hogs. 

3.  Cnrran  knew  the  contents  of  what  appeared  on  the  fiMe  and 
back  of  the  drover's  pass  when  he  receiyed  it 

4  He  was  injured  on  his  retnm. 

From  the  judgment  entered  on  this  yerdicti  the  company  filed  its 
petition  in  error. 

FT.  Z.  Perkins  and  Jam&s  Mctsan,  for  plaintiff  in  error : 

The 'contract  of  Cnrran  to  exonerate  the  company  from  liability 
is  not  void,  as  in  contravention  of  any  role  of  public  policy.  Wells 
V.  The  N.  Y.  Central  R.  R.  Co.,  24  N.  Y.  181 ;  Perkins  v.  Same, 
id.l96 ;  Smith  v.  Sam^,  id.  222,  228,  230,  231,  232 ;  BisseU  v.  Sa7m, 
2f  id.  442 ;  Wells  y.  Steam  Nav.  Co.,  8  id.  375. 

A.  L.  Tinker  and  Oatch  <&  Walker,  for  defendant  m  error: 

A  carrier  of  passengers  cannot,  by  special  contract,  exempt  him- 
self from  liability  for  his  own  negligence,  such  contract  being  against 
public  policy.  Jones  y.  Voorhies,  10  Ohio,  146 ;  Davidson  y.  Graham, 
2  Ohio  St  181 ;  Oraham  v.  Davis,  4  id.  362 ;  Wilson  y.  Hamilton, 
id.  722 ;  Welsh  y.  Pittsburg,  etc.,  R.  R.  Co.,  10  id.  76 ;  Philadel- 
phia (6  Reading  R.  R.  Co.  y.  Derby,  14  How.  468 ;  Farwell  y.  Boston 
£  Worcester  R.  R.  Co.,  4  Met  36 ;  McElroy  y.  Nashua  d  Lowell 
R.  R.  Co.,  4  Cush.  400;  New  World  y.  King,  16  How.  (U.  S.)  469- 
474 ;  Coggs  v.  Bernard,  Holt,  13 ;  Tod  y.  Old  Colony  d  Fall  River 
R.R.Co.,S  AUen,  18 ;  Ind.  Cent.  R.  R.  Co.  y.  Munday,  21  Ind.  48 ; 
Ohio  A  Miss.  R.  R.  Co.  y.  Muhling,  30  111.  9. 

White,  J.  The  controversy  arising  on  the  record  in  this  case  it 
embraced  in  two  general  questions. 

The  first  we  will  consider  is,  whether  Ourran,  the  plaintiff  below, 
was,  at  the  time  he  received  the  injury  complained  of,  a  gratuitous 
passenger. 
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We  think  he  was  not  The  ticket  called  a  ^^  drover's  pass  ^ 
entitled  him  to  ride  from  Cleveland  to  Erie  witli  his  stock,  and  to 
retom  on  a  passenger  train.  A  single  consideration  was  paid  to  the 
company  for  this  privilege  and  for  the  transportation  of  his  stock, 
and  the  one  service  can  no  more  be  said  to  have  been  gratuitous 
than  the  other.  It  is  true  the  person  using  the  ticket  is  referred 
to  in  the  contract  as  ^*  riding  free,"  and  in  the  indorsement  on  the 
ticket  it  is  called  a  **  free  ticket ; "  but  these  expressions  can,  in  fhct, 
only  mean  that  the  holder  was  to  be  subjected  to  no  additional 
charge,  and  that  he  was  to  pass  free  of  the  usual  £Eure  exacted  of  pas* 
sengers.  The  writing  ^^  C. "  and  the  ticket  were  delivered  at  the 
same  time,  and,  together,  conftitute  one  contract 

The  next  question  is,  whether  the  stipulation  in  the  contract 
exempting  the  company  from  all  liability  for  negligence  constitutes 
a  defense  to  the  action* 

In  our  opiniofi  it  does  not  We  regard  it  as  settled  in  this  state, 
by  former  decisions,  that  no  such  stipulation  would  exonerate  the 
company  from  responsibility  as  a  common  carrier  for  the  loss  of 
goods  caused  by  its  own  negligence ;  and  from  the  principle  thus 
established  we  are  not  inclined  to  recede.  WVUh  v.  Pittsburg^  Fort 
Wayne  and  Chicago  B.  R.  Co.^  10  Ohio  St  65 ;  Graham  (S  Co.  ▼. 
Davis  £  Co.,  4  id.  362;  Davidson  v.  Graham  et  aL,  2  id.  131. 

It  is  true,  that  common  carriers  are  not  insurers  of  the  safety  of 
passengers  as  they  are  of  goods  which  they  undertake  to  carry ;  but 
the  principle  of  law  which  forbids  their  being  allowed  to  exempt 
themselves  from  liability  for  the  consequences  of  their  negligence  in 
respect  to  goods,  applies  with  still  greater  force  in  the  case  of  pas- 
sengers. 

The  common  law  has  a  peculiar  regard  for  human  life ;  and  for 
this  reason  exacts  a  greater  degree  of  care  in  respect  to  it  than  in 
relation  to  any  matter  of  mere  property.  Shearman  A;  Bedf.  on 
Negl.  §  24. 

Carriers,  of  the  class  of  the  plaintiff  in  error,  are  creatures  of  legis- 
lation, and  derive  all  their  powers  and  privileges  by  grant  from  the 
public.  They  are  created  to  effect  public  purposes,  as  well  as  to 
subserve  their  own  interest  They  are  intended,  by  the  law  of  their 
^  fixation,  to  afford  increased  fistcilities  to  the  public  for  the  carriage 
of  ]vrflons  and  property,  and,  in  performing  this  office,  they  assume 
the  character  of  public  agents,  and  impliedly  undertake  to  emploj 
\L  their  business  the  necessary  degree  of  skill  and  care. 
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This  obligatiou  arises  from  the  public  nature  of  the  employment^ 
and  is  founded  on  the  policy  of  the  law  for  the  protection  of  the 
persons  an^d  property  of  the  public,  which  must  of  necessity  be  com- 
miitedy  to  a  very  great  extent,  to  the  care  of  public  carriers. 

In  the  case  of  the  Philadelphia  afid  Reading  Railroad  Co.  v.  Derlnj. 
14  How.  486,  it  was  laid  down,  that,  ''  when  carriers  undertake  to 
convey  persons  by  the  powerful  but  dangerous  agency  of  steaiiu 
public  policy  and  safety  require  that  they  should  be  held  to  the 
greatest  possible  care  and  diligence.  And  whether  the  considera- 
tion for  such  transporation  be  pecuniary  or  otherwise,  the  persona} 
safety  of  passengers  should  not  be  left  to  the  sport  of  chance  or  the 
negligence  of  careless  agents.  Any  negligence,  in  such  cases,  may 
well  deserve  the  epithet  of  gross."  And  in  delivering  the  opinion 
in  the  case  of  the  Steamboat  New  World  et  al,  v.  King^  IG  How.  4  74, 
Mr.  Justice  Cubtis  declared  that  the  court  desired  to  be  understood 
as  re-affirming  '^  that  doctrine,  as  resting  not  only  on  public  policy, 
but  on  sound  principles  of  law." 

Recovery  is  allowed  for  the  breach  of  this  duty  where  no  privity 
of  contract  exists  between  the  injured  passenger  and  the  carrier. 
Thus,  in  CoUett  v.  London  and  Northwestern  Railroad  Co.y  16  Q. 

B.  984,  where  a  duty  was  cast  by  act  of  parliament  upon  a  railway 
company  to  carry  any  officer  of  the  post-office  whom  the  postmaster- 
general  might  elect,  for  which,  services  the  company  was  to  be 
remunerated  by  the  postmaster-general,  and  the  plaintiff  was  the 
officer  elected,  and  was  injured  by  the  defendants'  negligence  m 
carrying  him,  it  was  held,  that  it  Wiis  the  defendaiits'  duty  to  carry 
the  plaintiff  with  proper  care  and  diligence,  and  for  the  breach  of 
such  duty,  to  the  injury  of  the  phiintiff,  he  might  sue  the  company 
in  an  action  on  the  case,  though  there  was  no  contract  between  him 
and  the  defendants,  but  the  duty  arose  simply  from  the  obligation 
imposed  upon  the  defendants  by  the  statute.  Same  case,  cited  in 
Shearman  &  Redfield  on  Negligence,  note  to  §  261.  And  to  the 
same  effect  is  NoUon  v.  Western  Railroad  Co.,  15  N.  Y.  444.  See 
also  Marshall  v.  The  York,  Newcastle  and  Berwick  Railroad  Co.,  2 

C.  B.  (73  E.  C.  L.)  655. 

Whether  the  general  obligation  resting  on  the  oompany  as  to  the 
care  to  be  exercised  in  the  management  of  its  trains  may  be  qualified 
by  special  contract,  in  cases  of  gratuitous  services  rendered  in  the 
carriage  of  passengers  or  of  goods,  is  a  question  we  are  not  called  on 
io  consider.    Such  cases  are  exceptional  in  their  nature,  and  whether 
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the  fact  that  they  do  not  practically  contribute  to  furnish  the  stand* 
ard  by  which  the  business  is  conducted  should  withdraw  them 
from  the  operation  of  the  general  rule,  is  a  question  not  raistHl 
in  the  case  before  us,  and  in  respect  to  which  we  express  uo 
opinioxL 

It  cannot  be  denied  that  pecuniary  liability  for  negligence  pro- 
motes care;  and  if  public  carriers  in  conducting  their  business  can 
graduate  their  charges  so  as  to  discharge  themselves  from  such  lia- 
bility, the  direct  effect  will  be  to  encourage  negligence  by  diminish- 
ing the  motives  for  diligence. 

In  New  York  it  has  been  held  by  the  court  of  appeals,  three 
judges  dissenting,  that  a  common  carrier,  in  consideration  of  an 
abatement,  in  whole  or  in  part,  of  his  legal  fare,  may  lawfully  cou- 
tnict  with  a  passenger  that  the  latter  will  take  upon  himself  the 
risk  of  damage  from  the  negligence  of  agents  and  servants,  for 
which  the  carrier  would  otherwise  be  liable.  Bigsell  v.  The  New 
York  Central  Railroad  Co.,  25  N.  Y.  442. 

The  contract  in  that  case  was  similar  to  the  one  in  the  case  now 
before  us,  and  the  railroad  company  was  held  not  to  be  liable. 

But  in  the  case  of  the  Pennsylvania  Railroad  Co.  v.  HendersoK, 
51  Penn.  St.  315,  it  was  decided  by  the  supreme  court  of  Pennsylvania 
that  such  a  contract  for  exemption  from  liability  for  negligence  waa 
void,  as  being  against  the  policy  of  the  law. 

In  that  case  it  appeared  that  Henderson,  on  the  trip  on  which  he 
was  killed,  shipped  some  live-stock  to  Philadelphia,  and  received  a 
"drover's  pas^"  being  a  ticket  given  to  the  person  in  charge  uf 
stock,  there  being  no  charge  for  the  ticket,  and  the  freight  on  the 
stock  being  the  same  whether  any  person  went  with  it  or  not. 

On  this  ticket  was  the  following  indorsement:  ^'The  ])ei*soD 
accepting  this  free  ticket  assumes  all  risks  of  accidents,  and  expressly 
agrees  that  the  company  shall  not  be  liable  under  any  circumstances, 
whether  of  negligence  by  its  agents  or  otherwise,  for  any  injury  to 
the  person,  or  for  any  loss  or  injury  to  the  personal  property  of  tlie 
party  using  this  ticket."  In  an  elaborate  opinion  by  Reid,  J.,  the 
late  New  York  cases  were  reviewed  and  disapproved,  and  it  was  held, 
that  the  contract  imported  by  the  indorsement  was  no  excuse  for 
negligence. 

The  former  decisions  of  the  supreme  court  of  Pennsylvania,  on 
the  subject  of  such  agreements,  accord  with  the  former  decisions  of 
our  own  court ;  and  the  decision  in  the  case  of  Henderson  and  the 
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deoifiion  we  make  in  the  preieat  case  are  but  the  logical  af^lieation 
of  prinoiplee  establiabed  in  fonner  cases. 

If  the  distinction  as  to  the  different  degrees  of  negligence  should 
be  recognized  as  applicable  to  this  class  of  cases,  a  matter  which  has 
been  questioned  in  some  cases  and  denied  in  others,  yet  the  act  of 
negligence  charged  in  thiscasSyand  which  the  jury  most  ha^e  found 
to  have  been  proTed^  would,  in  its  nature,  clearly  be  an  act  of  gross 
negUgenoa* 

JudgmmU  ufflffniBd 


Whbblbb  r.  Orrr  of  OvxoiisnxxTU  i 

lis  Ohio  St.  n.) 

JN$iMpai  eorparaltion^lM&ity  for  defeeUoe  flre  dipartmmU. 

* 

A  city^  aathoxised  hy  statate  to  estoblish  %  fire  department  and  pxocore  eaginee, 
etc.,  necessary  to  extinguish  fires,  is  not  liable  to  an  indiyidual  whose  boose 
has  been  burned,  for  any  defect  in  the  execution  of  such  power,  nor  for  a 
neglect  of  duty  on  the  part  of  fire  companies  or  their  officers. 

The'  plaintiff's  house,  situated  in  Cincinnati,  was  destroyed  by 
tire,  and  he  brought  this  action  to  recoyer  for  the  damage  thereby 
sustained,  on  the  ground  that  the  defendants  had  fedled  to  provide 
the  necessary  cisterns  and  suitable  engines,  and  that  certain  officers 
of  the  fire  department  of  said  city  had  neglected  to*perform  their 
duty  in  regard  to  extinguishing  the  fire  which  burned  his  house, 
whereby  it  had  been  destroyed. 

A  demurrer  to  the  petition  was  sustained,  and  the  plaintiff  moved 
for  leave  to  file  petition  in  error. 

J.  Tm  Crapsey  and  Collins  d  fferron,  for  motion. 

/•  Bryant  Walker,  for  city. 

6t  the  Couht.  The  laws  of  this  state  have  conferred  upon  its 
municipal  corporations  power  to  establish  and  organize  fire  com* 
panies,  procure  engines  and  other  instruments  necessary  to  extin- 
guish fire,  and  preserve  the  buildings  and  property  within' their 
limit  from  conflagration ;  and  to  prescribe  such  by-laws  and  regula* 
tions  for  the  government  of  said  companies  as  maybe  deemed  ox|)e- 
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dient  Bnt  the  powers  thus  conferred  are  in  their  natnre  legislatiye 
and  goyermnental;  the  extent  and  manner  of  their  exercise,  within 
the  sphere  prescribed  by  statute,  are  necessarily  to  be  determined  by 
the  judgment  and  discretion  of  the  proper  municipal  authorities ; 
and  for  any  defect  in  the  execution  of  such  powers,  the  corporation 
cannot  be  held  liable  to  individuals.  Nor  is  it  liable  for  a  neglect 
of  duty  on  the  part  of  fire  companies,  or  their  officers,  charged  with 
the  duty  of  extinguishing  fires.  The  power  of  the  city  over  the 
subject  is  that  of  a  delegated  quasi  sovereignty,  which  excludes 
responsibility  to  individuals  for  the  neglect  or  non-feasance  of  an 
officer  or  agent  charged  with  the  performance  of  duties.  The  case 
differs  from  that  where  the  corporation  is  charged  by  law  with  the 
performance  of  a  duty  purely  ministerial  in  its  character.  We 
know  of  no  case  in  which  an  action  like  the  present  has  been  held 
to  be  maintainable.  Brinkmeyer  y.  Bvamville,  29  Ind.  187 ;  West- 
em  College  of  Medicine  v.  Otty  of  Cleveland^  12  Ohio  St  375. 
Leave  to  file  petition  in  error  refused. 


SnrroK',  plaintiff  in  error,  v.  Boyd. 

a9  Ohio  St.  30.) 
WUl — ComtrucHon — Survivorship. 

A.  testator  gave  all  his  estate  to  his  wife  for  life,  with  a  direction  that  after 
her  death  it  shoald  be  equally  divided  among  his  children  or  the  9urvivor$ 
of  them.  One  of  the  children  died  after  the  testator's  death,  but  before 
that  of  the  widow,  leaving  a  child.  Held,  that  no  interest  vested  in  the 
deceased  child  under  the  will,  nor  in  the  grandchild,  she  being  neither  one 
of  the  *•  children  "  nor  "  survivors.'* 

Words  of  survivorship  in  a  wiU  should  be  referred  to  the  period  for  the  pay. 
ment  or  distribution  of  the  subject-matter  of  the  gift. 

This  action  was  brought  by  Kate  J.  Boyd,  to  recover  an  undi- 
vided seventh  of  a  leasehold  of  certain  houses  and  lots  in  Cincin- 
nati, claiming  title  from  her  grandfather,  John  Boyd,  who  held  the 
premises  under  a  lease  for  ninety-nine  years,  renewable  forever. 

John  Boyd  died  in  October,  1832,  leaving  a  will,  wherein  he 

be<iueathed  his  library  to  his  sons  or  the  survivors  of  them,  and  uis 

household  goods  to  his  wife  for  life,  and  then  to  be  divided  among 
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ttie  daughters  of  the  sorTiyors  of  them.  The  residue  of  his  prop- 
erty he  disposes  of  in  these  terms :  "  I  also  give  and  bequeath  unto 
my  wife  my  estate,  real,  leasehold  and  personal,  and  all  moneys  and 
proceeds  that  may  aiise  from  the  same,  or  that  shall  be  remaining 
in  the  hands  of  my  executors  after  the  payment  of  my  just  debts 
and  funeral  and  administration  expenses,  to  be  used,  employed  and 
kept  by  her  during  her  natural  life  for  the  support  of  herself  and 
the  support  and  education  of  my  minor  children.  I  also  allow 
and  direct  that  my  wife  shall,  if  she  deems  it  proper,  advance  my 
sons,  or  any  one  of  them,  as  they  severally  arrive  at  the  age  of 
twenty-one  years,  such  sum  of  money  as  she  may  deem  advisable, 
out  of  any  surplus  funds  remaining  in  her  hands  not  required 
for  the  support  of  herself  and  the  support  and  education  of 
my  said  minor  children,  she  taking  from  them,  respectively,  for 
such  advances,  sufficient  security  for  its  repayment  without  inter- 
est. I  also  order  and  direct  that  my  said  wife  shall  draw  &om  my 
said  executors,  on  her  own  order,  all  such  sum  or  sums  of  money 
as  shall  be  in  their  hands  at  any  time  over  the  amount  sufficient  for 
the  pa\  ..L  lit  of  my  debts  and  the  expenses  aforesaid. 

"  I  also  order  and  direct  that  after  the  death  of  my  wife  all  the 
estate  and  property,  real,  leasehold  and  personal,  remaining  (except 
ab  aforesaid),  shall  be  by  my  executors,  a  majority  or  the  survivors 
of  them,  divided  equally  among  all  my  children,  male  and  female, 
or  the  survivors  of  them ;  but  in  case  the  same,  or  any  part  of  the 
same,  in  the  opinion  of  my  executors,  cannot  be  fairly  divided 
without  injury  thereby,  then  such  part  shall  be  by  them  sold  and 
conveyed  for  the  best  price  that  can  be  had,  and  the  proceeds 
divided  as  aforesaid ;  provided  that  any  advances  made  by  my  wife 
to  my  sons,  under  the  provisions  for  that  purpose,  shall  first  be 
deducted  out  of  their  respective  portions;  and  if  any  shall  have 
overdrawn  his  equal  proportion  by  way  of  advance,  the  surplus  shall 
be  refunded,  so  as  to  make  the  portions  to  each  equal. 

"I  also  direct  that  my  said  executors,  a  majority  or  the  survivors 
of  them,  shall  lease  or  rent,  on  the  best  terms  that  can  be  had  for 
the  same,  my  houses  and  lots  on  the  north  side  of  Fifth  street, 
between  Vine  and  Race  streets,  which  were  leased  to  me  by  Samuel 
Talbert  and  brother,  the  proceeds  of  which,  after  paying  ground 
rents  and  taxes,  to  be  paid  to  and  received  by  my  wife  for  the  pur- 
poses aforesaid." 

The  testator  died  leaving  his  widow,  Mary  Boyd,  and  eight  cnll- 
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dren,  one  of  which  was  James  S.  Boyd,  who  died,  leaying  a  widow 
and  one  child,  Kate  J.  Boyd,  in  1836,  prior  to  the  death  of  the 
widow  of  the  testator. 

The  leasehold  was  sold  to  Mary  Boyd,  the  widow,  with  the  con- 
sent of  all  the  heirs  except  Kate  J.  Boyd,  who  was  a  minor.  This 
leasehold  she  afterward  disposed  of,  and  it  wa8  in  turn  sold  by  her 
grantee  to  David  Sinton,  the  plaintiff  in  error. 

The  plaintiff  recovered  a  judgment  below,  and  to  reverse  this 
judgment  this  petition  in  error  is  prosecuted* 

Aaro?i  F.  Perry,  for  plaintiff  in  error. 

Leiois  E.  Mills,  for  defendant  in  error. 

Day,  J.  Numerous  perplexing  questions  have  been  presented  in 
this  case,  but  they  are  all  founded  on  the  assumption  that  Kate  J. 
Boyd  derives  title  under  the  will  of  her  grandfather,  John  Boyd. 
If  this  assumption  be  not  well  founded,  there  is  an  end  of  the  case. 
This,  then,  is  the  prime  question  to  be  considered. 

There  is  no  express  devise  to  grandchildren ;  nor  is  there  any  thing 
in  the  will  that  will  admit  of  that  construction.  The  devise  is  to 
"  children ; "  if,  therefore,  she  has  any  interest  in  the  estate  in  con- 
troversy she  derives  it  by  descent  from  her  father,  James  S.  Boyd, 
who  was  the  child  of  the  testator.  If  nothing  was  vested  in  him 
at  the  time  of  his  death,  she  can  inherit  nothing  from  him. 

The  question,  then,  is  whether  an  interest  under  the  will  vested 
in  James  S.  Boyd.  He  survived  the  testator,  but  died  before  the 
widow,  "  after"  whose  death  the  property  was  to  be  divided.  The 
property  was  to  be  divided  equally  among  the  testator's  children, 
*  or  the  survivors  of  them."  It  is  necessary,  therefore,  to  ascertain 
what  was  the  point  of  time  at  which  the  survivorship  was  to  be 
determined.  Was  it  at  the  decease  of  the  testator,  or  of  his  widow, 
who  had  a  life  interest  in  the  property  ?  This  depends  entirely  upon 
the  intention  of  the  testator.  In  seeking  that,  we  arrive  at  the 
same  result,  whether  we  apply  the  settled  rules  of  the  law,  or  are 
guided  only  by  a  study  of  the  will  itself. 

The  ancient  holdings  on  this  subject  have  been  much  modified  by 
mora  recent  decisions.  Also  the  soundness  of  the  distinction,  taken 
between  real  and  personal  estate,  has  been  questioned,  until  it  has 
neirly  or  quite  faded  away.  2  Jar.  on  Wills,  650 ;  Hawkins'  Treat 
262. 
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The  case  of  Young  y.  Robertson,  8  Jurist  (N.  S.),  825^  decided  in 
the  house  of  lords  in  1862,  is  directly  in  point  It  was  a  will  of 
real  and  personal  estate  to  trustees,  to  account  to  the  widow  during 
her  life,  and,  after  her  death,  to  certain  grand  nephews  and  nieces, 
or  their  surviyors. 

In  that  case  it  was  held,  "  upon  the  authorities,  as  well  as  upon 
principle,"  to  be  the  rule,  "  that  where  there  is  a  clause  of  survivor- 
ship, prima  fade  survivorship  means  the  time  at  which  the  prop- 
erty to  be  divided  comes  into  enjoyment — that  is  to  say,  if  there  be 
no  previous  life  estate  at  the  death  of  the  testator;  if  there  be  a 
previous  life  estate,  then  at  the  termination  of  that  life  estate :"  or 
(as  the  rule  is  more  briefly  stated  by  the  lord  chancellor),  that  words 
of  survivorship  should  be  referred  to  the  period  "  for  the  payment 
or  distribution  of  the  subject-matter  of  the  gift"  This  is  declared 
by  him  to  be  ^'  the  rule  that  is  now  finally  established  "  in  England. 

This  undoubtedly  is  the  general  rule  recognized  in  this  country, 
subject,  of  course,  to  such  modifications  as  the  paramount  lule, 
giving  effect  to  the  intention  of  the  testator,  may  require. 

We  think  the  general  rule  is  the  law  applicable  to  this  case,  and 
that  it  is  in  harmony  with  the  obvious  purpose  and  intent  of  the 
testator,  as  gathered  from  the  will. 

Nor  are  we  embarrassed  by  any  question  as  to  the  state  of  the 
legal  title  to  the  leasehold  in  controversy  during  the  life-time  of  the 
widow,  for  this  court,  in  the  case  of  Boyd  v.  Talbert,  12  Ohio,  212, 
held  that  it  was  vested  in  the  executors.  The  legal  estate,  then,  was 
not  vested  in  the  father  of  Kate  J.  Boyd  during  his  life. 

Nothing  is  given  directly  by  the  will  to  the  children,  except  the 
library  to  the  sons,  and  the  household  furniture  contingently  to 
the  daughters.  Every  thing  else  is  given  to  the  wife,  "  to  be  used, 
employed  and  kept  by  her  during  her  natural  life  for  the  support 
of  herself  and  the  support  and  education  of  the  minor  children." 
It  is  only  that  which  may  be  "  remaining  "  after  her  death  that  he 
directs  to  be  divided  among  the  children.  Their  interest,  then, 
attaches  at  her  death,  and  to  that  only  which  may  be  then  remaining. 

This  view  is  strengthened  by  the  provision  in  the  will  for  the 
repayment  of  any  advances  the  widow  might  make  to  the  sons ;  nor 
does  this  provision  conflict  with  that  requiring  the  division  to  be 
made  only  among  his  children  who  might  be  alive  at  the  |)eriod 
fixed  for  the  distribution. 

It  is  clear,  then,  that  during  the  life  of  the  widow  no  interest  in 


DECEMBER  TEEM,  1869.  373 


The  Little  Miami  Bailioad  Company  ▼.  Wetmore. 


this  leasehold  Tested  in  the  father  of  Kate  J.  Boyd.  He  died  before 
the  time  for  the  distribution  oi  the  estate  arriTed;  therefore,  nothing 
vested  in  him  or  his  heir,  for  the  distribution  was  to  be  made  only 
among  the  ^children''  of  the  testator  that  might  be  surriving  at 
the  time  mentioned  in  the  will  for  the  distribution. 

The  testator,  it  would  seem  from  the  record,  was  an  educated 
man,  and,  from  the  manner  in  which  he  has  frequently  used  the 
words,  '*  survivors  of  them/'  in  his  will,  we  cannot  but  think  that 
he  fully  understood  their  meaning,  and  that  he  intended  to  use 
them  in  their  ordinary  sense,  when  applied  to  his  children,  as  he 
clearly  does,  in  the  same  sentence,  when  applied  to  his  executors. 

He  directs  his  "  executors,  a  majority  or  the  suryiyors  of  them,*' 
to  make  the  division  ^*  equaUy  among  all  my  children,  male  and 
female,  or  the  suryiyors  of  them.'*  The  distribution  to  be  made  by 
the  executors  to  the  children,  if  all  of  each  class  are  alive  when  the 
period  for  the  division  arrives ;  if  not,  then  it  is  to  be  made  by  one 
class  of  survivors  to  the  other  class  of  survivors  —  that  is,  by  those 
of  one  class  then  living  to  those  of  the  other  class  then  alive. 

The  testator  has  used  apt  words  to  confine  the  distribution  of  his 
property  to  his  own  children ;  and,  in  the  absence  of  any  thing  indi- 
cating a  contrary  intention,  it  is  but  reasonable  to  presume  that  he 
intended  what  is  imported  by  their  ordinary  sense. 

We  are,  therefore,  constrained  to  hold  that  the  plaintiff,  in  the 
court  below,  had  no  interest  in  the  leasehold  for  which  she  brought 
suit.  It  follows  that  it  is  unnecessary  to  consider  the  other  ques- 
tions made  in  the  case,  and  that  the  judgment  of  the  court  below 
must  be  reversed. 


Thb  Littlb  Miami  Bailboad  Gompakt,  plaintiff  in  error,  r. 

Wetmore. 

(19  0hioSt.UOO 
Mcut&r  and  servant — LiabHUy  of  ToUroad  eom/pany  for  fumvulu  of  servant. 

The  plaintiff,  a  passenger  on  defendants'  road,  applied  to  the  baggage-mastei 
to  have  his  tmnk  checked,  which  not  being  promptly  done,  the  plaint  10 
became  angry  and  used  threatening  and  abasive  language,  whereupon  the 
baggage-master  seized  a  hatchet  and  struck  him.  Held,  that  the  company 
was  not  liable. 


374  OHIO, 

The  Little  Miami  Railroad  Company  y.  Wetmore. 

This  was  an  action  in  the  court  below,  by  defendant  in  error, 
against  the  railroad  company,  to  recover  damages  for  injury  occa- 
sioned by  an  assault  committed  by  one  of  the  agents  of  the  company, 
as  averred,  while  he  was  acting  within  the  scope  of  his  employment. 

The  facts  wei*e,  that  Wetmoi'e  went  with  his  baggage  to  the  depot 
of  the  railroad  company,  and  requested  the  baggage-master,  one 
Ilalpine,  k)  check  his  baggage.  Wetmore  testified  that  Ha]})ine 
replied  he  would  "  check  it  when  he  got  ready,"  and  continued 
checking  other  baggage,  which  was  arriving  after  that  of  witness. 
After  waiting  some  time,  and  making  several  requests  to  have  his 
baggage  checked,  witness  went  around  to  the  inside  of  the  counter, 
on  which  baggage  was  placed,  and  repeated  his  request,  whereupon 
he  was  seized  by  Halpine  and  violently  pushed  out  of  the  inclosure. 
Witness  then  came  up  again,  outside  of  the  counter,  and,  shaking 
his  finger  in  Halpine's  face,  said:  "You  d — n  scoundrel,  you  shall 
Bufter  for  this !  What  do  you  mean  by  annoying  me  in  this  manner  ? 
Why  don't  you  check  my  baggage  ?  "  whereupon  Halpine  took  up  a 
hatchet  and  struck  witness  on  the  head.  Halpine  testified  that 
when  witness  came  up  to  him  first  he  was  getting  checks  for  some 
other  passengers,  who  were  there  first ;  that  Wetmore  was  importu- 
nate, and  came  inside  the  inclosure  and  used  abusive  language ; 
that  he  had  merely  taken  him  by  the  arm  and  led  him  out,  and  that 
Wetmore  then  came  up  with  his  hand  under  his  coat,  so  that  wit- 
ness thought  he  was  going  to  draw  a  weapon,  and  witness  took  up 
the  hatchet  and  pushed  him  away  with  the  end  of  it. 

The  jury  found  a  verdict  for  plaintiff  for  17,000,  on  which  the 
coui-t  entered  judgment.  The  case  was  now  before  this  court  on 
writ  of  error. 

D.  Tliexo  Wright,  for  plaintiff  in  error,  cited  Smith  on  Mas.  and 
Serv.  183  (2d  ed.) ;  Story  on  Agency,  §  462 ;  Oroft  v.  Alison,  4  B.  & 
Aid.  590 ;  MoManus  v.  Oricheit,  1  East,  67 ;  Cox  v.  Eehey,  36  Ala. 
340 ;  Steamboat  Ohio  v.  Stunt,  10  Ohio  St  582 ;  Steamboat  Messenfjer 
V.  Pressler,  13  id.  255;  Steamboat  Ocean  v.  Marshall,  11  id.  3T1): 
Ellis  V.  Turner,  8  D.  &  E.  533 ;  Foster  v.  Essex  Bank,  17  Mass.  509 ; 
Mechanics  Bank  v.  Bank  of  Columbia,  5  Wheat.  32G ;  Crocker  v.  ]\\ 
L.  E.  R.  Co.,  24  Conn.  249 ;  Vanderbilt  v.  Richmond  Thirnjyike  Co., 
2  id.  479 ;  Wright  v.  Wilcox,  19  Wend.  343 ;  Roe  v.  B.  R.  R.  Co.,  7 
Kng.  L.  &  E.  546 ;  Ooff  v.  Great  N.  R,  R  Co.,  3  E.  &  E.  671 ;  E.  C. 
R.  R.  Co.  V.  Broton,  6  Exch.  314;  Poulten  v.  L.  £  N.  R.  R.  Co.,  L. 


DECEMBER  TERM,  1869.  3/5 

The  Little  Miami  Railroad  Companj  v.  Wetmore. 

R.  (2  Q.  B.)  631;  MilcJiellY.  Crassweller,  13  C.  B.  237;  Story  y. 
Ashtouy  L.  R  (4  Q.  B.)  476;  Williams  v.  Jones,  11  J.  N.  S.  843;  E. 
it  a  R.  A  Co.  V.  Baurriy  21  Ind.  70. 

H.  L,  Burnett  and  John  F.  Follett,  for  defendant  in  error,  cited 
I  ennsylvania  Railroad  Co.  Y.Vandiver,  42  Penn.  St  371;  Joel  v. 
Morrison,  6  C.  &  P.  501 ;  SUaih  v.  Wilson,  9  id.  607 ;  Powell  v. 
Deveney,  3  Cush.  300 ;  Redf.  on  Rail.,  §  130  (4th  ed.) ;  Howe  v.  New- 
march,  12  Allen,  49 ;  Weed  v.  P.  R.  R.  Co.,  5  Duer,  193 ;  Moore  v. 
F.  R.  R.  Co.,  4  Gray,  465 ;  Hewett  v.  Swift,  3  Allen,  420 ;  Meyer  v. 
Second  Avenue  Railroad  Co.,  8  Bosw.  305 ;  Seymour  v.  Greenwood, 
7  H.  &  N.  355 ;  Eorah  v.  Ottawa,  32  111.  121 ;  Chicago  Railroad  Co. 
f.  McCarthy,  20  id.  385 ;  Whatman  v.  Pearson,  L.  R.  (3  C.  P.)  422. 

White,  J.  There  is  no  controversy  as  to  the  general  rule  by 
which  the  question  of  the  liability  of  the  railroad  company  for  the 
act  complained  of  in  the  petition  is  to  be  determined.  The  diflSculty 
arises  in  the  application  of  the  rule  to  the  peculiar  facts  of  the  caae. 
JIalpine,  the  person  guilty  of  the  wrong,  as  the  servant  of  the 
company,  was  charged  with  the  duty  of  checking  the  baggage  of 
passecgers;  and  whatever  liability,  if  any,  devolved  upon  the 
company  for  the  consequences  of  his  wrongful  acts,  grew  out  of 
the  relation  of  master  and  servant  which  existed  between  him  and 
the  company. 

The  general  rule  as  to  the  liability  of  the  master  for  the  wrongful 
acts  of  his  servant  is  thus  stated  by  Mr.  Smith  in  his  work  on 
master  and  servant :  '^  A  master  is  ordinarily  liable  to  answer  in  a 
civil  suit,  for  the  tortious  or  wrongful  acts  of  his  servant,  if  those 
acts  are  done  in  the  course  of  his  employment  in  his  master's  service. 
The  maxims  applicable  to  such  cases  being  respondeat  sujyerior,  and 
that  before  alluded  to,  qui  facit  per  aliumfacit  per  se.  This  rule, 
with  some  few  exceptions,  which  will  hereafter  be  pointed  out,  is  of 
universal  application;  whether  the  act  of  the  servant  be  one  of 
omission  or  commission,  whether  negligent,  fraudulent  or  deceit- 
ful, or  even  if  it  be  an  act  of  positive  msdfeasance  or  misconduct,  (/' 
it  he  done  in  the  course  of  his  employment,  his  master  is  responsible 
for  it  civiliter  to  third  persons."    Smith's  M.  &  S.  s.  p.  151. 

But,  to  make  the  master  responsible,  the  act  of  the  servant  must 
be  done  in  the  course  of  his  employment,  that  is,  under  the  express 
or  implied  authority  of  the  master.    Beyond  the  scope  of  his  employ- 
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menti  the  seirant  is  as  much  a  stranger  to  his  master  as  any  third 
person,  and  the  act  of  the  servant,  not  done  in  the  execution  of  the 
service  for  which  he  was  engaged,  cannot  be  regarded  as  the  act  of 
the  master.  Id.  s.  p.  160;  Shear.  &  Bedf.  on  Negl.  §§  59,  62; 
Linpus  T.  London  OenU  Omnibus  C0.9  1  Hurl.  &  Colt  541; 
FouUon  y.  London  <§  Southwestern  R.  R.  Co.,  L.  B.  (2  Q.  B.)  535. 

That  there  was  in  this  case  no  express  authority  given  to  the 
servant  is  conceded.  Can  such  authority  be  implied  under  the 
circumstances  of  the  case  from  the  nature  of  the  business  intrusted 
to  his  charge?  The  company  contends  that  it  cannot;  and  the 
tenth  instruction  was  asked  on  the  grounds  that  there  was  no 
evidence  tending  to  show  such  authority.  For  the  plaintiff  below, 
it  is  insisted  that  the  servant  was  impliedly  invested  with  such 
powers  as  were  essential  to  the  regular  and  certain  performance  of 
his  duties ;  that  for  the  dispatch  of  his  business,  in  certain  emergen- 
cies, he  must  be  considered  as  authorized  to  suppress  by  force,  if 
necessary,  any  interference  with,  or  obstruction  of,  the  quick  and 
certain  discharge  of  his  duties. 

Without  undertaking  to  lay  down  a  general  rule  to  govern  all 
cases,  it  may  safely  be  admitted  that  the  servant  is  invested  with 
authority  to  use  the  necessary  means  to  the  performance  of  the 
duties  assigned  him ;  and  that  the  character  of  the  means  that  may 
be  used  will  vary  according  to  the  nature  of  the  duty  to  be  performed 
and  the  attending  circumstances. 

But,  in  looking  at  the  evidence,  it  is  to  be  noticed  that  the  assault 
complained  of  was  not  committed  in  endeavoring  to  eject  the 
plaintiff  from  the  space  inclosed  by  the  tables,  over  which  the 
servant  may  be  supposed  to  have  had  a  special  control.  The  plaintiff, 
according  to  his  own  statement,  had  gone  outside  of  the  tables,  and 
was  shaking  his  finger  in  Halpine's  face,  and  addressing  him  with  ai 
opprobious  epithet. 

It  seems  to  us  the  assault  was  in  no  way  calculated  to  facilitate  o) 
promote  the  business  for  which  the  servant  was  employed  by  thi 
master;  nor  could  it  have  been  supposed  to  be,  or  intended  as,  an 
act  done  with  that  view  or  object  It  is  not  a  case  of  excess  of 
force  and  violence  in  executing  the  authority  of  the  master 
but  rather  an  act  beyond  such  authority  and  foreign  to  the  object? 
of  the  employment.  There  was  no  evidence  tending  to  show  that 
Halpine  had  any  charge  of  the  portions  of  depot  not  allotted  for  th( 
purpose  of  checking  baggage;  neither  did  his  employment  implj 
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U17  authority  or  control  over  the  persons  of  passengers  or  others 
who  might  be  found  there.  Nor  is  this  the  case  of  an  act  done  from 
a  wrong  judgment  in  regard  to  a  matter  committed  by  the  master 
to  the  discretion  of  the  servant. 

Another  ground  assumed  is,  that  the  assault  was  an  act  of  tlip 
servant  done  in  part  execution  of  the  contract  of  carriage  between 
the  plaintiff  and  the  company. 

This  is  merely  presenting  the  question  in  a  different  form,  the 
principle  being  the  same  as  that  already  referred  to,  namely: 
whether  the  act  was  done  in  the  execution  or  performance  of  the 
service  for  which  the  servant  was  engaged.  Whether  the  service  to 
be  rendered  by  the  master  is  in  the  performance  of  a  contract,  or  in 
the  discharge  of  any  other  duty  resting  on  him,  can,  it  is  conceived, 
make  no  difference;  the  question  being,  in  either  case,  whether  the 
act  is  within  the  scope  of  the  servant's  express  or  implied  authority 
in  respect  to  the  master's  service. 

In  order  to  withdraw  this  case  from  the  operation  of  the  general 
rule,  and  hold  the  company  responsible  on  the  ground  of  its 
contract  with  the  plaintiff  as  a  passenger,  it  is  necessary  to  main- 
tain that  the  company  is  requiring  the  plaintiff  to  apply  to  its 
servant  for  the  purpose  and  as  the  only  means  of  getting  his  bag- 
gage checked,  impliedly  undertook  to  vouch  for  and  warrant  the 
good  conduct  of  the  servant  toward  the  plaintiff  while  the  two 
were  engaged  in  transacting  the  business.  Whether  this  position  is 
tenable  we  do  not  find  it  necessary,  in  the  decision  of  the  case  now 
before  us,  to  express  a  definitive  opinion.  The  case  was  not  tried  on 
this  theory  in  the  court  below,  nor  has  this  phase  of  the  question 
been  argued  here. 

But  if  any  such  rule  of  liability  could  be  applied  against  the 
company,  it  would  necessarily  impose  the  reciprocal  duty  upon  the 
plaintiff  to  so  demean  himself  toward  the  servant  as  not,  by  mis- 
behavior, to  provoke  a  personal  quarrel  between  them. 

The  evidence  of  the  company  on  the  trial  tended  strongly  to 
prove  that  the  plaintiff,  by  his  importunate  conduct  and  abusive 
language  toward  the  servant,  provoked  a  personal  quarrel  between 
them ;  that  the  assault  was  the  result  of  this  quarrel ;  and  that  thv3 
blow  was  inflicted  by  the  servant  as  an  act  of  personal  resentment. 
If  these  facts  had  been  found  by  the  jury,  the  wrongful  act  of  the 
servant  in  striking  the  plaintiff  could  not  be  regarded  as  anthorized 
by  t&e  master,  nor  as  an  act  done  by  the  .servant  in  the  execution  of 
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the  service  for  which  he  was  engaged  by  the  master.  The  &ct  that 
the  blow  was  inflicted  with  a  hatchet  furnished  by  the  master  to  be 
used  for  a  wholly  different  purpose,  though  in  connection  with  the 
servant's  business,  was  wholly  immaterial  as  respects  the  liability  of 
the  master.  If  he  would  not  otherwise  have  been  liable  for  the 
assault,  the  fact  that  it  was  committed  with  his  hatchet  did  not 
conthbute  to  make  him  so. 

The  existence  of  the  quarrel  and  its  bearing  upon  the  character 
of  the  assault  wajs  not  noticed  in  the  charge.  And  if  the  jury 
found  the  quarrel  to  have  been  of  the  character  which  we  have 
stated  the  evidence  tended  to  show  it,  they  were  not  advised  as  to 
the  influence  it  might  properly  have  in  enabling  them  to  determine 
whether  the  assault  was  an  act  done  in  the  course  of  the  servant's 
employment,  or  was  merely  his  own  personal  act. 

It  is  true,  the  charge  stated  the  general  rule  correctly.  But  the 
difiiculty  encountered  by  the  jury,  as  shown  by  the  nature  of  the 
case  and  by  the  questions  they  propounded  to  the  court,  was  to  ascer- 
tain how  to  apply  the  general  rule  to  the  peculiar  facts  of  the  case 
in  making  up  their  verdict. 

The  reference  made  in  the  charge  to  the  use  for  which  the  hatchet 
was  provided  was  calculated,  we  think,  to  make  an  erroneous 
impression  on  the  jury  on  the  very  point  on  w^hich  their  verdict 
hinged.  And,  furthermore,  the  charge,  from  the  generality  of  its 
terms,  failed  to  give  the  jury  the  assistance  they  ought  to  have 
received  in  view  of  the  facts  of  the  case. 

A  charge,  though  not  strictly  objectionable  in  point  of  law,  but 
which  leaves  the  jury  to  draw  an  incorrect  inference  from  facts  in 
the  case  material  to  the  issue,  will  constitute  good  ground  for  a 
new  trial,  where  it  is  reasonable  to  suppose,  from  a  consideration  of 
the  whole  evidence,  that  a  different  verdict  would  have  been  rendered 
if  the  jury  had  been  fully  instructed.  The  charge  ought  not  only 
to  be  correct,  but  to  be  so  adapted  to  the  case  and  so  explicit  as  not 
to  be  misconstrued  or  misunderstood  by  the  jury  in  the  application 
of  the  law  to  the  facts  as  they  may  find  them  firom  the  evidence. 
Grab.  &  Water,  on  New  Trials,  774;  18  Me.  436;  30  Conn.  343. 

Judgment  reversed  and  cause  remanded  for  a  new  trial 

NoTE.~86e  Ooddard ▼.  Grand  Trunk  IZoHimy  Oompctnv,  a/nU^  80;  also,  AJBlMMt  n4 


DECEMBER  TERM,  1869.  379 


Mullen  ▼.  Strieker. 


Mullen,  plaintiff  in  error,  v.  Strickeb. 

( 19  Ohio,  135.) 
Easement  of  light  and  air — Implied  grant. 

The  owner  of  two  adjacent  lots,  having  dwelling-liouses  thereon,  conveyed 
one  to  the  plaintiff  and  the  other  to  the  defendant,  bj  deeds  containing  coto- 
nants  of  warranty  and  against  incumbrance.  The  house  purchased  by 
plaintiff  received  light  and  air  through  windows  opening  upon  an  area  on 
the  lot  purchased  by  defendant.  Tiie  defendant  l>eing  about  to  obstruct  these 
windows  by  building  upon  and  filling  up  the  area,  the  plaintiff  brought  suit 
for  an  injunction.  Held,  that  there  was  no  grant  of  an  easement  for  light 
and  air  implied  from  the  fact  that  the  window.s  were  in  use  at  the  time  of 
the  conveyance,  and  were  necessary  to  the  convenient  enjoyment  of  the 
property,  and  that  an  injunction  could  not  be  granted. 

This  was  an  action  to  enjoin  the  plaintiff  in  error  from  obstruct- 
ing the  windows  in  the  house  of  defendant  in  error. 

Prior  to  April,  1866,  one  Deitrich  owned  two  adjacent  lots,  51 
and  53,  in  the  city  of  Cincinnati,  on  each  of  which  was  a  four-story 
brick  house.  The  house  on  lot  51  covered  the  entire  lot,  and  ita 
douth  wall  was  a  partition  wall,  and  its  center  the  dividing  line 
between  the  two  lots.  Between  this  wall  and  the  house  on  lot  53 
was  an  alley  or  open  space  extending  part  the  length  of  the  wall,  and 
some  four  or  five  feet  in  width.  Several  of  the  windows  in  the  house 
on  lot  51  opened  upon  and  was  lighted  from  this  area.  On  the  24th 
of  April,  1866,  Deitrich  sold  both  lots  at  auction,  lot  51  being  struck 
off  to  the  defendant  in  error,  and  the  sale  was  completed  by  the 
delivery  of  the  deed  on  the  30th  of  that  month.  The  other  lot  was 
struck  off  to  another  person,  who  having  failed  to  fulfill,  it  was 
purchased  by  Mrs.  Mullen,  she  receiving  her  deed  one  day  after  the 
defendant  in  error.  Both  deeds  contained  covenants  of  warranty 
and  against  incumbrances,  and'  in  both  the  dividing  line  between 
the  lots  was  described  as  the  center  of  the  partition  wall.  It  was 
admitted  that  substitutes  for  the  windows  opening  on  the  area  could 
be  had  by  openings  from  above,  but  at  considerable  cost. 

A  perpetual  injunction  was  granted  against  Mrs.  Mullen,  restrain- 
ing her  from  obstructing  the  windows,  from  which  judgment  sh* 
brought  her  petition  in  error. 
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Hoadlei/y  Jackson  <§  Johnson,  and  J.  <&  It,  A.  Johnston,  for  plain- 
tiff  in  error. 

Stallo  (§  Kittredgey  for  defendant  in  error. 

Welch,  J.  The  whole  case  is  a  question  of  the  construction  of 
Deitrich's  deed  to  Strieker.  K  Strieker  has  any  right  to  the  ease- 
ment in  controversy  he  acquired  it  by  that  deed.  That  the  deed 
does  not  expressly  grant  the  easement  is  admitted.  Its  language  is 
unequivocal,  making  the  "partition  wall "  the  dividing  line  between 
the  two  lots.  Nor  is  it  claimed  that  the  easement  had  attached  or 
became  appurtenant  to  lot  51,  by  user  or  prescription.  On  the 
contrary  it  is  conceded,  and  so  we  understand  the  law  to  be  in  Ohio 
{Hieatt  v.  Morris,  10  Ohio  St.  523 ;  Washb.  Easm.  497),  that  no 
prescriptive  right  to  the  use  of  light  and  air  through  ^vindows  can 
be  acquired  by  any  length  of  use  or  enjoyment.  But  it  is  claimed 
that  the  easement  is  gi-anted  by  implication,  arising  upon  the  cir- 
cumstances surrounding  the  execution  of  the  deed.  In  other  words, 
it  is  claimed  that  the  grant  is  to  be  implied  from  the  fact  that  the 
windows  were  in  use  at  the  time  of  the  conveyance,  and  were  neces- 
sary to  the  convenient  enjoyment  of  the  property,  and  that  this 
implication  is  not  rebutted  by  the  fact  that  the  lots  were  simulta- 
neously sold  at  auction. 

In  the  view  we  take  of  this  case  it  is  unnecessary  to  consider  the 
effect  of  the  circumstance  that  the  lots  were  simultaneously  sold  at 
auction.  In  a  proper  case,  no  doubt,  that  fact  might  go  far  to  rebut 
the  implication  of  a  gitmt,  and  there  are  a  number  of  decisions  to 
that  effect.  In  such  a  case  it  would,  perhaps,  be  quite  immaterial 
which  deed  was  executed  first,  as  the  pat-ties  to  the  first  deed  would 
be  held  to  have  known  and  intended,  at  the  time  of  its  execution, 
that  the  other  deed  was  to  be  executed  also,  and  was  to  be  made 
conformable  to  the  terms  and  conditions  of  the  sale,  neither  pur- 
chaser having  any  preference  over  the  other.  But  we  place  our 
decision  of  the  case  upon  other  grounds,  and  need  not,  therefore, 
discuss  the  question  whether  it  is  varied  by  the  fact  that  the  lota 
were  simultaneously  sold. 

Xor  do  we  deem  it  necessary  to  discriminate  between  the  case  of 
an  implied  grant  and  that  of  an  implied  reservation  in  a  grant. 
Some  of  the  early  English  decisions  stand  upon  the  ground  of  such 
a  distinction,  holding  that  the  same  circumstances,  of- necessity  or 
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ase,  which  would  support  an  implication  of  grant,  where  the  domi- 
nant  estate  is  first  sold,  will  not  support  an  implication  of  reserva- 
tion where  the  servient  estate  is  first  sold. 

What  we  hold  is,  that  the  law  of  implied  grants  and  implied  res- 
tryations,  based  upon  necessity  or  use  alone,  should  not  be  applied 
to  easements  for  light  and  air  over  the  premises  of  another  in  any 
case.  In  our  view,  therefore,  the  law  of  tlie  present  case  is  not  in 
the  least  varied  by  the  fact, that  the  dominant  estate  was  conveyed 
first,  or  by  the  fact  that  both  lots  were  sold  at  the  same  time.  It 
seems  to  us  that  this  doctrine  of  easements  in  light  and  air,  founded 
upon  sheer  necessity  and  convenience,  like  the  kindred  doctrine  of 
**  ancient  windows,"  or  prescriptive  right  to  light  and  air  by  long 
user,  is  wholly  unsuited  to  our  condition,  and  is  not  in  accordance 
with  the  common  understanding  of  the  community.  Both  doctrines 
are  based  upon  similar  reasons  and  considerations,  and  both  should 
stand  or  fall  together.  They  are  unsuited  to  a  country  like  ours, 
where  real  estate  is  constantly  and  rapidly  appreciating,  and  being 
subjected  to  new  and  more  costly  forms  of  improvement,  and  where 
it  so  frequently  changes  owners  as  almost  to  become  a  matter  of 
merchandise.  In  cases  of  cheap  and  temporary  buildings,  tlie  appli- 
cation of  the  doctrine  would  be  attended  with  great  uncertainty, 
and  be  a  fruitful  source  of  litigation.  It  would,  moreover,  in  many 
cases,  be  a  perpetual  incumbrance  upon  the  servient  estate,  and 
operate  as  a  veto  upon  improvements  in  our  towns  and  cities.  It 
will  be  safer,  we  think,  and  more  likely  to  subserve  the  ends  of 
justice  and  public  good,  to  leave  the  parties,  on  questions  of  light 
and  air,  to  the  boundary  lines  they  name,  and  the  terms  they 
express  in  their  deeds  and  contracts. 

We  know  that  the  authorities  on  this  subject  are  not  uniform ; 
but  we  believe  the  weight  of  American  decisions  are  in  accordance 
with  the  opinion  here  expressed.  See  Maynard  v.  EaheVy  17  Penn. 
St.  222 ;  Haverstick  v.  Sipe,  33  id.  368,  371 ;  Dodd  v.  BurcMl,  1 
H.  &  C.  112;  Myers  v.  Gimmel,  10  Barb.  537;  Palmer  y.Wetmore^ 
2  Sandf.  S.  C.  316 ;  Collier  v.  Pierce,  7  Gray,  18. 

In  Haverstick  v.  Sipe  the  court  hold,  that  the  grant  of  an  ease- 
ment for  light  and  air  is  not  implied  from  the  fact  that  such  a 
privilege  has  been  long  enjoyed,  and  that  a  contract  for  such  priv- 
ilege is  not  implied,  on  the  sale  of  a  house  and  lot,  from  the  charac- 
ter of  improvements  on  the  lot  sold  and  the  adjoining  lots.  The 
eourt  say:    "There  is  a  sort  of  necessity  for  such  an  implication 
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relative  to  other  apparent  easements,  such  as  roads  and  alleys,  in 
order  to  account  for  a  use  of  another  man's  land,  that  would  other- 
wise be  a  wrongful  encroachment;  and  the  implication  is  easily 
framed  or  defined,  for  it  appears  on  the  ground.  But  how  can  we 
define  an  easement  for  light  and  air  by  implication,  without  arresting 
all  change  in  the  style  of  buildings,  all  enjoyment  of  a  man's  house, 
accoixling  to  the  demands  of  a  growing  or  improving  family  ?  A 
purchaser  of  a  house  in  a  crowded  town  never  supposes  tliut  his 
neighbor  will  have  a  right  to  prevent  him  from  changiug  the  form 
of  it  according  to  his  taste." 

We  fully  coucur  in  the  opinion  thus  expressed,  and  in  the  reason- 
ing upon  which  it  is  based. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 
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in  error,  v   Dunk. 

(10  Ohio,  St  lA) 

CorporcUioM — liability  to  exemplary  damagei 

A  corporation  is  liable  to  exemplary  or  panitive  damages  for  such  acts,  dona 
hj  its  agents  or  servants,  acting  within  the  scope  of  their  employment,  as 
would,  if  done  by  an  individual  acting  for  himself,  render  him  liable  for 
such  damages. 

Thi3  was  an  action  to  recover  damages  suffered  by  plaintiff — 
defendant  in  error  here  —  by  reason  of  being  ejected  from  the  cars 
of  defendant,  plaintiff  in  error  hei'e. 

The  plaintiff  alleged  and  introduced  evidence  tending  to  prove 
that  he  purchased  at  Cleveland  a  ticket  for  a  passage  over  defend- 
ant's road,  from  that  place  to  Meadville.  That,  shortly  after  leaving 
Cleveland,  the  conductor  of  the  train  took  his  ticket,  with  those  of 
the  other  passengers.  That  afterward,  and  when  the  train  hiul 
reached  a  point  about  thirty  miles  from  Meadville,  he  again  demanded 
his  ticket,  and,  after  refusal,  stopped  the  train  in  an  uninhabited 
part  of  the  country,  and  at  about  the  hour  of  midnight,  and  refus- 
ing to  allow  him  to  ride  any  further,  forcibly  ejected  him  from  the 
car  and  left  him. 
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The  defendant  denied,  and  attempted  to  prove  that  tlie  plaintiff 
only  bought  a  ticket  from  Cleveland  to  Warren,  and  that,  after 
reaching  Warren,  the  plaintiff  sought,  by  misrepresentations  to  the 
conductor,  to  fraudulently  obtain  passage  to  Meadville,  and  that 
the  conductor,  on  his  refusing  to  produce  a  ticket  or  pay  the  fare 
to  Meadville,  stopped  the  train  and  requested  the  plaintiff  to  leave 
the  cars,  as  he  was  required  to  do  by  the  rules  of  the  company; 
but  that  he  used  no  violence  or  insulting  language. 

The  judge  charged  the  jury  that  if  the  plaintiff  purchased  a  ticket 
from  Cleveland  to  Meadville,  and  gave  it  up  to  the  conductor,  and 
the  conductor  ordered  him  to  leave  the  car,  honestly  supposing  that 
he  had  not  paid  his  fai'e  beyond  Warren,  usmg  no  personal  violence 
or  unnecessary  severity  in  setting  him  off,  the  plaintiff  was  still 
entitled  to  recover  for  loss  of  time,  expenses  and  inconveniences 
suffered  by  him ;  but  that,  if  the  conductor  treated  him  in  an  insolent 
and  insulting  manner,  they  might  go  further,  and  give  him  in 
addition  such  damages  as  they  might  think  proper  to  compensate 
him  for  injuries  to  his  sensibilities;  and  also,  that  in  case  they 
found  that  the  conductor  had  been  insulting,  they  might  allow, 
in  addition  to  the  above,  a  sum  sufficient  to  cover  his  reasonable 
attorney's  and  counsel's  fees  in  the  case.  The  jury  found  for  the 
plaintiff,  assessing  his  damages  at  $125. 

The  defendant  excepted  to  the  charge  and  assigned  it  as  error 

Ranney  £  Tyler,  for  plaintiff  in  error. 
Huichins  <§  IngersoU,  for  defendant  in  error. 

Brinkerhoff,  0.  J.  The  question  presented  by  the  record  is 
this  case  is,  whether  a  corporation  may  be  held  liable  to  exemplary 
or  punitive  damages  for  such  acts,  done  by  its  agents  or  servants 
acting  within  the  scope  of  their  employment,  as  would,  if  done 
by  an  individual  acting  for  himself,  render  him  liable  for  such 
damages. 

That  such  damages  may,  in  a  proper  case,  be  recovered  against  an 
mdividual  party  acting  for  himself,  is  settled  in  this  state  by  the 
case  of  Roberts  v.  Mason,  10  Ohio  St  277,  to  which  the  court 
below,  in  its  charge  to  the  jury,  referred;  but  whether  the  same 
doctrine  is,  in  any  case,  applicable  to  corporations  acting  through 
their  servants  or  agents,  is  a  question  which  has  not  heretofore  been 


m  OHIO, 

The  Atlantic  &  Great  Western  Railway  Ckimpanj  ▼.  Dunn. 

determined  in  this  state  by  the  court  of  last  resort  The  question 
is  one  of  much  practical  importance,  both  to  corporations  and  the 
public,  with  which  they  deal  and  come  in  contact,  and  we  haye 
endeavored  to  give  to  it  a  careful  consideration ;  and,  having  done  so, 
a  majority  of  the  court  find  ourselves  constrained  to  answer  the 
question  in  the  affirmative. 

In  our  deliberations  on  the  question,  and  looking  to  the  adjudica- 
tions of  courts  outside  of  Ohio,  we  find  no  settled  or  decidedly  pre- 
ponderant course  of  decision  upon  it.  The  cases  are  irreconcilably 
conflicting ;  and  the  only  aid  we  can  derive  from  them  is  through 
the  suggestions  of  legal  principles  which  they  contain. 

The  foundation  principle  which  governs  these  cases,  it  seems  to 
us,  is  found  in  the  maxim  quifacitper  alium  fadt  pei*  se.  The  act 
of  the  servant,  done  within  the  scope  and  in  the  exercise  of  his 
employment,  is  in  law  the  act  of  the  master  himself. 

And  "this  legal  unity  of  the  principal  and  agent,"  says  the 
supreme  court  of  Mississippi,  in  New  Orleans^  Jackson  and  Greai 
Northern  E.  R.  Co,  v.  Bailey y  40  Miss.  463,  "in  respect  to  the 
wrongful  or  tortious^  as  well  as  the  rightful,  acts  of  the  agent,  done 
in  the  course  of  his  employment,  is  an  incident  which  the  law  has 
wisely  attached  to  the  relation,  from  its  earliest  history.'* 

And  Blackstone  in  his  commentaries  says :  "  The  master  may  be 
frequently  a  loser  by  the  trust  reposed  in  his  servant,  but  never  can 
be  a  gainer ;  he  may  frequently  be  answerable  for  his  servant's  mis- 
behavior, but  never  can  shelter  himself  from  punishment  by  laying 
the  blame  on  his  agent.  The  reason  of  this  is  still  uniform  and  the 
same — that  the  wrong  done  by  the  servant  is  looked  upon  in  law  as 
the  wrong  of  the  master  himself;  and  it  is  a  standing  maxim,  that 
no  man  shaU  be  allowed  to  make  any  advantage  of  his  own  wrong.'' 
VoL  1,  p.  431. 

In  Story  on  Agency  the  law  is  thus  stated :  "  It  is  a  general  doc< 
trine  of  law,  that,  although  the  principal  is  not  ordinarily  liable  (for 
he  sometimes  is)  in  a  criminal  suit  for  the  acts  or  misdeeds  of  his 
agent,  unless,  indeed,  he  has  authorized  or  cooperated  in  those  acts 
or  misdeeds,  yet  he  is  held  liable  to  third  persons  in  a  civil  suit  for 
the  frauds,  deceits,  concealments,  misrepresentations,  torts,  negli- 
gences, and  other  malfeasances  or  misfeasances,  and  omissions  of 
duty  of  his  agent,  in  the*  course  of  his  employment,  although  the 
principal  did  not  authorize,  or  justify,  or  participate  in,  or,  indeed, 
know  of,  such  misconduct,  or  even  if  he  forbade  the  acts,  or  disap- 
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proved  of  them.  In  all  such  cases  the  rule  applies^  respondeat 
superior;  and  it  is  foanded  upon  public  policy  and  conyenience ; 
for  in  no  other  way  could  there  be  any  safety  to  third  persons  in 
their  dealings^  either  directly  with  the  principal,  or  indirectly  with 
him  through  the  instrumentality  of  agents.  In  every  such  case,  the 
principal  holds  out  his  agent  as  competent,  and  fit  to  be  trusted ; 
and,  thereby,  in  effect,  he  warrants  his  fidelity  and  good  conduct  in 
all  matters  within  the  scope  of  the  agency/'    §  452. 

Now  this  general  doctrine,  as  to  the  legal  identity  of  principal 
and  agent,  is  fundamental  It  is  established.  We  are  not  at  liberty 
to  ignore  or  disregard  it ;  and  no  one  even  dreams  that  it  ever  wHl, 
or  ever  ought  to  be,  abrogated.  And  resting  as  it  does  on  sound 
principles  of  public  policy  and  regard  for  the  public  convenience  and 
safety,  it  seems  to  me  to  apply  with  peculiar  propriety  to  corpora- 
tions —  which  are  capable  of  action  only  through  the  medium  of 
agents,  and  which  touchy  infringe  upon,  and  come  in  contact  with, 
individual  persons  and  the  public  only  by  means  of  their  agents 
and  servants. 

In  FJdladelphiaf  Wilmingtan,  and  Baltimore  R.  R.  Co.  v.  QuigUy^ 
SI  How.  (IT.  S.)  202,  it  was  held  that  a  railroad  corporation  might 
be  guilty  of  acting  maliciously,  and  so  render  itself  liable  to  damages 
for  the  publication  of  a  libel,  although  it  acted,  and  could  act,  only 
through  the  medium  of  agents.  And  Campbell,  J.,  delivering  the 
opinion  of  the  court  in  that  case,  says :  ^^  The  result  of  the  cases  is, 
that  for  acts  done  by  the  agents  of  a  corporation,  either  in  contractu 
or  hi  delicto,  in  the  course  of  its  business  and  of  their  employment, 
the  corporation  is  responsible,  as  an  individual  is  responsible  in 
similar  circumstances."  And  it  is  furthermore  noticeable  in  that 
case,  that  the  charge  of  the  circuit  court  to  the  jury,  to  the  effect 
that  they  were  at  liberty  to  award  exemplaiy  or  punitive  damages, 
was  held  to  be  erroneous,  solely  for  the  reason — as  in  P.,  Ft.  W.  and 
C.  Railroad  Co.  v.  Slusser,  decided  by  us  at  this  term,  ante,  157  — 
that  the  facts  by  which  the  wrongful  act  was  characterized  did  not 
make  a  proper  case  for  the  application  of  the  rule  on  the  subject, 
had  it  been  done  by  a  natural  person. 

But,  the  legal  identity  of  the  master  and  servant  being  admitted, 
and  the  legal  consequence — that  the  master  is  responsible  in  damages 
for  the  wrongful  acts  of  the  servant  done  withm  the  scope  of  his 
employment,  the  particular  question  still  remains,  whether  such 
damages  can  properly  and  legally  transcend  the  measure  of  compen- 
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sation  merely ;  or  may  they,  in  a  proper  case,  be  given  to  iie  extent 
of  exemplary  or  punitive  damages,  as  in  cases  against  a  natural 
person?  In  answer  to  this  query,  it  is  proper  to  inquire  what  is 
the  ground  of  reason  and  principle  on  which  exemplary  damages 
are  allowable  in  any  case  ?  The  answer  is  ready  and  clear.  Nobody 
will  dispute  it  It  rests  not  on  the  ground  of  abstract  or  theoi'eti- 
cal  justice,  but  on  the  ground  of  public  policy — a  policy  which 
seeks  to  promote  the  public  safety ;  to  punish,  through  the  medium 
of  a  civil  proceeding,  a  fraudulent,  malicious,  insulting  or  willful 
wrong-doer,  and  to  hold  him  up  as  a  warning  example  to  others,  to 
deter  them  from  offending  in  like  manner.  Now,  why  do  not  the 
same  considerations  of  public  policy  apply  as  well  to  corporations  as 
to  natural  persons  ?  I  am  unable  to  see  why  they  do  not  Corpora- 
tions, embodying,  as  they  often  do,  the  concentrated  wealth  and 
influence  of  many  individuals,  certainly  may  have  the  power  to  do 
injury  at  least  equal  to  that  of  natural  persons ;  and  it  seems  to  me 
that  the  history  of  corporations  affords  no  satisfactory  guaranty 
that  they  may  not  use  that  power  for  purposes  inimical  to  indi- 
vidual and  public  interests,  unless  restrained  by  a  consciousness  of 
amenability  to  effective  legal  penalties. 

The  legislative  policy  of  our  state  has  been  exceedingly  libera) 
toward  railroad  corporations,  in  delegating  to  them,  to  a  liberal 
extent,  its  sovereign  power  of  eminent  domain ;  in  the  unlimited 
discretion  accorded. to  them  in  the  selection  of  their  routes;  in  the 
legal  facilities  affoi*ded  them  for  raising  the  means  for  the  cou- 
struction  of  their  roads ;  in  authorizing  consolidations  with  other 
companies,  and  in  the  enactment  of  penal  statutes  for  their  pro- 
tection. Directly  and  incidentally  they  contribute  much  to  the  . 
wealth  and  convenience  of  our  people ;  but  the  wealth  that  controls 
them  is  largely  held  by  persons  outside  of  our  state,  and  is  con- 
stantly changing  hands ;  and  individual  stockholders  feei  but  little 
personal  responsibility  for  wrongs  which  may  be  done  by  their  serv- 
ants to  individuals  placed  within  their  power.  Practically,  they 
have  almost  a  monopoly  of  the  means  of  travel.  Millions  of  persons 
annually  pass  under  the  control  and  within  the  power  of  their 
servants.^  And  unless  the  public,  through  the  medium  of  our  laws, 
retain  the  means  to  exercise  an  effective  restraint  upon  any  tendericy 
to  wrong-doing  to  which  they  may  be  subject,  and  especially  in 
pespect  to  the  care,  or  the  want  of  it,  witli  which    Leir  servaats 
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may  be  selected,  it  seems  to  me  there  is  so  much  danger  of  tlie 
abuse  of  power  in  this  direction  as  to  forbid  the  recognition  of  a 
distinction  betweem  tlieiHy  acting  through  agents^  and  individuals 
acting  in  their  own  proper  pei*sons,  in  respect  to  the  liabilities  con* 
sequent  upon  tortious  action.  The  actual  management  of  such 
ooi'pc  rations  is  apt  to  fall  into  the  hands  of  either  a  single  individ- 
ual, or  of  a  small  and  closely  associated  number  of  individuals ;  and 
the  danger  is,  that  such  persons  will  be  led  by  a  spirit  of  nepotism 
or  personal  favoritism,  or  by  false  notions  of  economy  leading  them 
to  fix  the  compensation  for  the  services  of  their  servants  at  a 
rate  inadequate  to  secure  the  services  of  competent  and  trust- 
worthy men,  to  forget  the  higher  and  paramount  duty  due  to  the 
public  in  this  particular,  unless  the  stem,  but  just  and  discriminat- 
ing, hand  of  the  law  is  kept  constantly  visible  before  them. 

Delivering  the  opinion  of  the  supreme  court  of  New  Hampshire 
on  this  question,  Perley,  G.  J.,  says :  '^  If  a  corporation  like  this 
railroad  is  guilty  of  an  act  or  default,  such  as,  in  the  case  of  iiii 
individual,  would  subject  him  to  exemplary  damages,  we  think  the 
same  rule  must  be  applied  to  the  corporation."  *  ♦  *  "Accord- 
ing to  the  genei*al  theory  of  the  common  law,  crimes  are  prose- 
cuted and  punished  by  the  state  alone.  Individuals  are  not 
supposed  to  have  any  private  interest  in  the  punishment  of  public 
olTenses.  Aud  so,  on  the  other  hand,  as  a  general  rule,  the  plaintiff 
in  a  civil  action  recovers  a  mere  compensation  for  his  private  injury." 
He  adds :  "  It  is,  however,  extremely  well  settled  that  exemplary  or 
vindictive  damages  may  in  certain  cases  be  recovered ;  and  this  is 
perhaps  in  accordance  with  the  legislative  policy  which  has  given 
pecuniary  penalties  in  numerous  instances  to  private  prosecutors  of 
certain  oflenses.  Where  the  wrong  done  to  the  party  partakes  of 
a  criminal  character,  though  not  punishable  as  an  offense  against 
the  state,  the  public  may  be  said  to  have  an  interest  that  the  wrong- 
doer should  be  prosecuted  and  brought  to  justice  on  a  civil  suit; 
and  exemplary  damages  may  in  such  cases  encourage  prosecutions 
where  a  mere  compensation  for  the  private  injury  would  not  repay 
the  trouble  and  exi>ense  of  the  proceeding."  Hopki?is  v.  The 
AUa7iHc  and  St,  Lawrence  Railroad^  36  N.  H.  9. 

We  cannot  say,  as  in  the  case  of  the  P.,  Fort  W,  and  C.  R,  R.  v. 
SlnsscTy  above  referred  to,  that  this  is  not  a  case  for  exemplary 
damages,  for  the  evidence  is  not  fully  set  forth  in  the  record ;  and 
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the  facts  which  the  bill  of  exceptionB  declares  the  eyidenoo  of  the 
plaintifr  below  tended  to  prove  are  such  as  authoriaed  the  30urt  to 
submit  the  question  to  the  consideration  of  the  jury. 

Judj^neni  affirmed. 
Wblgh  and  Day,  JJ.,  dissented. 

VOTm,--~Bbt  CMdardr.GrcmdTrvnk  iiaAicaif  OomiMiitfi  ontei  Mt  elMi  lAtOe  Hlaw< 
BoflfiMkl  Oompamy  t.  ITUniors,  ante.— Bkp. 


Pbesoott  y.  Thb  Stati. 

(19  Ohio  St.  IBi.) 

OeiuiiiM^umm  mm0-~  Trial  hy  jury^^CfommUmefU  to  rtformaterif  eek$eL 

4  statute  authorizing  the  grand  jury,  where  an  infknt  under  the  age  of  six* 
teen  jeara  is  charged  with  crime,  and  the  charge  appears  to  be  supported  bj 
eyidence  eufficient  to  put  the  accused  upon  trial,  instead  of  finding  an  Indict 
ment,  to  return  to  the  court  that  the  accused  is  a  suitable  person  to  be  com 
mitted  to  the  house  of  refuge,  and  directing  the  court  thereupon  to  order  tU 
commitment  without  trial  by  Jury,  is  constitutionaL 

The  grand  jury  of  Van  Wert  county,  in  pursuance  of  a  statute 
set  out  in  the  opinion,  made  return  to  the  court  that  Benjamin 
Prescott  was  charged  before  them  with  arson  ;  that  they  found  the 
accusation  to  be  true ;  that  it  was  supported  by  evidence  sufficient 
to  put  him  on  trial ;  that  he  was  a  male  infant  under  silteen  years, 
and  that  he  was  a  suitable  person  to  be  committed  to  the  guardian- 
ship of  the  directors  of  the  house  of  refuge,  or  to  the  reform  farm. 

The  court  thereupon  ordered  Prescott  to  be  committed  to  the 
reform  farm  until  he  became  of  age,  or  was  reformed  and  duly  dis* 
charged  according  to  law. 

Prescott  was  accordingly  committed  to  the  reform  farm,  and  thii 
writ  was  prosecuted  on  his  behalf,  to  reverse  the  order  and  judg« 
ment  of  the  court. 

jBarr  <&  Olefin,  for  plaintiff  in  error. 

James  L.  Price,  for  the  state. 
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White,  J.  The  proceedings  diecloaed  in  the  record  were  had 
uuder  the  eighth  section  of  the  act  to  authoriie  the  establishment 
of  houses  of  refuge  (1  S.  &  G.  Stat  (>90)»  and  the  statutes  subse- 
quently  enacted  enlarging  the  operation  of  that  act  so  as  to  author- 
i/.e  commitments  to  be  made  to  ^  The  State  Reform  Farm  "  from 
uay  county  in  the  state.    S.  &  C.  Stat  1380, 1381 ;  S.  &  S.  Stat  388. 

The  decision  of  the  ease  depends  upon  the  yalidity  of  the  section 
named,  which  provides:  ''If  any  accusation  of  the  commission  ol 
any  crime  shall  be  made  against  any  infiuat  under  the  age  of  sixteen 
years,  before  any  grand  jury  of  the  county,  *  *  «  ^g^d  the 
cnarge  appears  to  be  supported  by  eyidmee  sufficient  to  put  the 
accused  upon  a  trial,  the  grand  jurors  may,  in  their  discretion, 
iustead  of  finding  an  indictment  against  the  accused,  return  to  the 
court  that  it  appears  to  them  that  the  accused  is  a  suitable  person 
to  be  committed  to  the  guardianship  of  the  directors  of  the  housa 
of  refuge,  and  the  court  shall  thereupon  order  such  commitment'* 

The  subsequent  legidation  authorizes  the  oonunitment  to  be  mad& 
to  the  guardianship  of  the  board  of  commissioners  for  reform 
schools,  who  are  inyested  by  law  with  the  care  and  control  of  thft 
reform  &rm. 

Ii;  the  assignments  in  error  it  is  claimed  that  the  statute  in  queff* 
tii)n  is  in  conflict  with  artide  5  of  the  amendments  to  the  constitu- 
tion of  the  United  States ;  also  with  sections  5  and  10  of  article  1 
of  the  constitution  of  the  state. 

The  amendment  to  the  constitution  of  the  United  States  referred 
to  has  no  bearing  on  the  case.  That  proyision  does  not  operate  as 
a  limitation  of  the  power  of  the  state  goyemments  oyer  their  own 
citizens,  but  is  ezclusiyely  a  restriction  upon  federal  power.  This 
has  been  repeatedly  decided  by  the  supreme  court  of  the  United 
States,  and,  in  the  late  case  of  TmtcheU  y.  The  CommonweaUh^  7 
Wall.  321,  was  not  regarded  as  an  open  question. 

The  proyiflions  referred  to  in  our  state  conatitution  relate  to  the 
presenration  of  the  right  of  trial  by  jury,  and  to  the  rights  of  the 
accuaed  in  criminal  prosecutions.  We  do  not  regard  this  case  as 
coming  within  the  operation  of  either  of  these  proyisiona  It  ia 
neither  a  criminal  prosecution  nor  a  proceeding  according  to  the 
course  of  the  common  law,  in  which  the  right  to  a  trial  by  jury  .s 
guaranteed. 

Tlie  proceeding  is  purely  statutory ;  and  the  commitment,  in  cases 
lik^the  present,  is  not  designed  as  a  punishment  for  crime,  but  to 
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place  minors  of  the  description,  and  for  the  causes  specified  in  the 
statute,  under  the  guardianship  of  the  public  authorities  named,  for 
proper  care  and  discipline,  until  they  are  reformed,  or  arriye  at  the 
age  of  minority.  The  institution  to  which  they  are  committed  is  a 
school,  not  a  prison ;  nor  is  the  character  of  their  detention  affected 
by  the  fact  that  it  is  also  a  place  where  jurenile  convicts  may  be 
sent,  who  would  otherwise  be  condemned  to  confinement  in  the 
common  jail  or  the  penitentiary.    4  Whart  11. 

In  this  proceeding  in  error  the  facts  found  in  the  record  must  be 
taken  as  true ;  and  these  fieu^ts  show  the  plaintiff  in  error  to  be  a 
proper  subject  for  commitment  to  the  reform  flEuin.  But  in  a  direct 
proceeding  to  determine  the  legality  of  the  detention,  the  records 
•could  only  be  regarded  ss  prima  facie  evidence  of  the  &ct8  found. 

No  provision  is  made  by  the  statute  for  making  a  defense  to  the 
charge  preferred,  nor  for  requiring  notice  to  be  given  of  the  pend- 
ancy of  the  proceeding.  It  would  doubtless  be  proper  for  the 
court,  where  it  was  practicable,  before  making  an  order  of  conmiit- 
ment,  to  require  such  notice ;  but  it  does  not  seem  to  be  required. 

Owing  to  the  ez  parte  character  of  the  proceeding  it  is  possible 
that  the  commitment  of  a  person  might  be  made  upon  a  &lse  and 
groundless  charge.  In  such  case  neither  the  infant  nor  any  person 
who  would,  in  the  absence  of  such  commitment,  be  entitle  to  his 
custody  and  services,  will  be  without  remedy.  If  the  remedy  pro- 
vided in  the  20th  section  should  not  be  adequate  or  available,  the 
existence  of  a  sufficient  cause  for  the  detention  might,  we  appre- 
hend, be  inquired  into  by  a  proceeding  in  habeas  corpus. 

It  is  true  the  19th  section  provides  that  it  shall  be  a  sufficient 
return  to  a  writ  of  habeas  corpus  that  the  infant  was  committed  to 
tlie  guardianship  of  the  directors,  and  that  the  period  for  his  dis- 
charge had  not  arrived ;  and  the  section  further  provides  that  the 
existence  of  the  circumstances  justifying  the  commitment  shall  not 
otherwise  be  examinable  than  in  an  action  as  provided  for  in  the  act 
But  we  regard  it  as  questionable  whether  this  section  can  operate  to 
restrict  the  power  of  a  court,  invested  by  the  constitution  with 
jurisdiction  in  habeas  corpus^  from  inquiring  fully  into  the  cause  of 
the  detention  of  a  person  restrained  of  his  liberty. 

Judgment  affirmed. 
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ThB  OlKCIKlTATI,  HaULTOK  AKD   DaTTOK,  AND   DaTTOV  AliTD 

MioHiGAK  Railroad  Compakt  y.  Pontius. 

(19  Ohio  St.  2SU 
OcMrrien^LidbaUy  heycnd  Une. 

The  defendant*  a  lailtoad  oompanff  whose  road  extended  from.  CInolnnati  to 
Dayton,  was  engaged  in  shipping  goods  from  Cincinnati  to  New  YoriL,  under 
an  agreement  with  other  companies,  whose  roads  extended  from  Da^rton  to 
New  YoriL,  for  rates  of  through  freight  to  be  fixed  by  the  receiving  com- 
pany, and  collected  by  the  delirering  company,  and  divided  pro  rata  among 
them.  The  defendant  received  goods  at  Cincinnati  consigned  to  New  York, 
and  gave  a  bill  of  lading  therefor,  stating  therein  that  the  goods  were  to  be 
transported  by  its  line  to  its  terminus,  and  then  delivered  to  the  connecting 
line;  it  being  further  agreed,  that,  in  case  of  loss  during  transportation,  the 
company  alone  in  whose  custody  they  were  at  the  time  of  the  loss  should 
be  held  liable,  ffeid,  that  defendant  contracted  to  carr^  the  goods  to  Day. 
ton  only,  and  was  not  responsible  for  loss  happening  on  connecting  line. 

Action  to  recorer  $1,882^  damages  alleged  to  hare  been  sustained 
by  reason  of  the  fiEulore  of  defendants,  plaintiffB  in  error,  to  trans- 
port and  deliver  a  quantity  of  apple-butter. 

The  defendant  was  a  railroad  company,  whose  road  extended  firom 
Cincinnati  to  Dayton,  where  it  connected  with  the  Atlantic  and  Great 
Western  railroad,  running  to  Salamanca,  in  the  state  of  Kew  York, 
which  latter  road,  at  that  point,  connected  with  the  New  York  and 
Erie  railway,  running  to  New  York  city. 

The  defendant  was  engaged  in  shipping  goods  to  New  York  city 
under  an  agreement  with  these  connecting  lines,  by  which  the  receiv- 
ing company  fixed  the  rate  of  freight  for  the  whole  distance,  and 
the  deliyering  company  collected  the  amount  of  the  consignee, 
dividing  it  afterward  among  the  companies  in  proportions  agreed 
upon. 

The  plaintiffs  delivered  to  the  defendants,  for  transportation  to 
New  York  city,  a  quantity  of  apple-butter,  and  received  therefor  a 
bill  of  lading,  wherein  the  receipt  of  the  goods  was  acknowledged, 
to  bo  transported  by  the  Cincinnati,  Hamilton  and  Dayton  and 
Dayton  and  Michigan  Bailroad  Company  to  its  terminus  (Dayton), 
and  there  delivered  to  the  agents  of  connecting  steamboats,  railroad 
companies  or  forwarding  lines,  on  the  following  terms  and  condi- 
tions, viz.  (among  others) :  '^  It  is  further  stipulated  and  agreed,  that. 
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in  case  of  any  loss,  detriment  or  damage  done  to  or  sustained  by 
any  of  the  property  herein  receipted  for,  daring  such  transportation, 
whereby  any  legal  liability  or  responsibility  shall  or  may  be  incurred, 
that  company  alone  shall  be  held  answerable  Aerefbr,  in  whose 
actual  custody  the  s«ime  may  be  at  the  time  of  the  happening  of  such 
•OSS,  detriment  or  damage,"  etc. 

The  goods  were  duly  transported  by  the  defendants  to  the  terminus 
of  their  line,  and  there  delivered  to  the  Atlantic  and  Great  Western 
Railroad  Company,  which,  in  turn,  promptly  transported  the  same  to 
Salamanca,  and  there  delirered  it  to  the  New  York  and  Eile  Bailroad 
Company.  The  latter  delayed  so  long  in  deliyering  the  apple-butter 
to  the  consignee,  that  the  market  was  lost  and  it  could  not  be  sold. 

To  recover  the  damage  thereby  occasioned,  this  action  was  brought. 
A  judgment  was  entered  after  the  trial  for  the  plaintiffs,  and  tliis 
was  assigned  as  error. 

S.  d  S.  R,  Matthews,  for  plaintiff  in  error. 

jT.  W.  Bartley,  for  defendants  in  error. 

Whloh,  J.  The  real  question  in  this  case  is.  What  was  the  con- 
tract  between  the  parties — did  the  company  agree  to  carry  the 
apple  batter  all  the  way  to  New  York,  or  only  to  Dayton  ?  Upon 
either  oonstmction  of  their  contract,  the  law  fixing  the  rights  and 
liabilities  of  the  parties  seems  to  be  reasonably  well  settled. 

If  the  contract  was  to  carry  to  Dayton  only,  there  can  be  no  pre- 
tense that  it  was  not  fully  performed  on  the  part  of  the  railroad 
company.  The  goods  were  carried  to  Dayton  in  due  time,  and  there 
safely  delivered  into  the  hands  of  another  compiuiy,  according  to 
agreement 

On  the  other  hand,  if  the  contract  is  to  be  held  as  an  undertaking 
to  carry  t^e  goods  to  New  York,  what  are  the  h^ts  and  liabilitiea 
of  the  parties  ? 

It  does  not  seem  to  be  denied  that  the  company  had  the  legal 
capacity  to  make  such  a  contract,  or,  which  fs  the  some  thing 
in  efY(*ot.  that  it  is  estopped  from  denying  its  capacity  to  do  bo. 
Tnat  siioh  is  the  settled  law  seems  to  be  now  well  established.  !i 
Re<lf.  on  ilailways,  p.  9,  sec.  lb% ;  id.  p.  161 ;  M.  &  W.  421 ;  81  Oonn. 
570:  -^7  Vt399;  id.  110. 

it  is  ec|ually  well  settled,  in  Ohio  at  least,  tiiat  a  common  carrier 
eannot,  by  any  stipulation  in  his  contract,  or  by  any  notice  to  the 
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other  party,  exempt  Jbimflelf^rom  liability  for  negligence  or  default 
of  himself  or  agents.  2  Oliio  St.  131 ;  4  icL  375 ;  10  icL  65 ;  and 
(7.  P.  i&  A.  B.  B,  Co*  Y.  Ourrati  (decided  at  the  present  term  of  this 
court),  oniA,  1.  He  may,  by  such  means,  exempt  himself  from 
'lability  as  insuner  of  the  property  against  accidents  and  un«voidttble 
losses,  but  not. against  those  arising  from  the  acts  or  omissions  of 
himself  or  his  seryants.  It  is  quite  clear,  therefore,  that  if  the  com« 
pany  had  made  a  contract  to  carry  to  Dayton  only,  and  a  similar 
proYiAO  had  been  inserted  against  liability  for  loss  happening  on  the 
company's  own  road,  the  proTiso  would  haye  been  yoid,  at  least  as 
to  any  loss  occasioned  by  n^gligenee  or  default.  Now,  if  the  con* 
tract  is  to  be  regarded  as  an  undertaking  to  carry  to  New  York 
instead  of  DaytoUt  why  should^  not  the  aame  rule  of  law  apply  ? 
The  same  reasons  of  public  policy  seem  to  exist  The  only  essential 
difference  is,  that  in  the  latter  case  the  distance  coyered  by  the 
undertaking  is  increased,  and  the  number  of  the  carrier's  agents  is 
multiplied ;  and  perhaps  I  might  add,  the  company  is  assuming  to 
exerqise  doubtful  powers  in  making  the  contract  It  is  difficult 
to  see  any  reason  in  either  of  these  fSacts  for  relaxing  the  rule  of  law 
in  favor  of  the  latter  description  of  contract  Besides,  if  this  was  In 
fact  a  contract  to  carry  the  goods  to  New  York,  the  company, 
in  making  it,  was  not  and  could  not  be  acting  as  agent  for  any  other 
carriers,  and  no  one  would  be  bound  by  it  but  itself.  In  that  case 
the  company's  deUyery  of  the  goods  to  the  next  carrier  at  Dayton 
would  create  no  contract,  express  or  implied,  between  that  carrier 
and  the  consignor,  and  would  giye  the  latter  no  right  of  action 
against  the  former,  because  the  deliyery  would  not  be  made  as  agent 
of  the  consignor.  Between  the  consignor  and  the  second  carrier 
there  would  be,  in  that  case,  no  connection.  As  between  them,  the 
goods,  though  in  fact  in  the  hands  of  the  second  carrier,  would  be, 
in  law,  in  the  hands  of  the  original  party ;  and  if  the  consignor  had 
no  remedy  against  the  original  party,  he  would  haye  no  remedy 
against  any  one.  The  same  rule  of  public  policy  which  denies  the 
right  of  exemption  from  loss  arising  from  fault  or  negligence,  and 
the  same  reasons  supporting  it,  apply  equally  to  such  cases  as  it  does 
to  contracts  for  carriage  upon  the  carrier's  own  road.  Were  the  law 
otherwise,  it  would  be  in  the  power  of  one  company  to  monopolize 
the  business  on  the  road  of  another,  and  thus  escape  the  obligation 
and  duty  to  the  public  of  conducting  that  business  with  proper  skill 
and  care,  which  it  was  the  object  of  the  rule  in  question  to  enforce. 
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We  think,  therefore,  that  if  the  oontract  in  question  is  to  be 
regarded  as  an  undertaking  to  carry  the  goods  to  New  York,  the 
company  is  liable  for  this  loss.  It  occurred  at  Salamanca,  while 
the  goods  were  in  transiiu  upon  the  line  covered  by  the  contract, 
aoi  resulted  from  the  negligence  and  default  of  the  employees  of 
the  plaintiff  in  error,  who  was  the  carrier  for  the  whole  route,  and 
who  was  the  only  party  contracting  with  the  owners,  the  defendants 
in  error. 

But  what  was  the  contract  ?  Was  it  an  undertaking  to  carry  to 
New  York,  or  was  it  an  undertaking  to  carry  to  Dayton  ?  The 
parties  have  put  their  oontract  in  writing,  in  the  form  of  a  receipt  and 
agreement  This  written  contract  determines  their  rights,  and  can- 
not be  contradicted  by  parol  proo£  4  Ohio,  334 ;  4  Ohio  St  362. 
It  acknowledges  the  receipt  of  the  goods,  **  to  be  transported  by  the 
Oincinnaiiy  HamiUan  and  Dai/ton  and  Dayton  and  Michigan  Rail- 
road Company  to  its  terminus,  and  tfiere  delivered,''  with  a  proviso 
that  the  company's  liability  shall  cease  upon  such  delivery.  Lan- 
guage could  not  be  much  plainer.  Surely  this  bill  of  lading,  apart 
ftom  the  mere  description  of  the  goods,  imports  that  the  undertak- 
ing was  to  carry  the  goods  no  further  than  to  Dayton,  the  terminus 
of  the  company's  own  railroad,  and  to  assume  the  liability  of  car- 
riers only  to  that  point 

Is  this  plain  reading  of  the  written  contract  to  be  contradicted 
and  set  aside  by  the  fact  that  the  goods  were  destined  and  marked 
for  New  York,  and  were  described  as  being  so  marked  in  the  bill  of 
lading  ?  It  was  surely  in  the  power  of  the  parties,  notwithstanding 
the  destination  of  the  goods,  to  make  an  express  agreement  that  the 
company  should  only  take  them  to  Dayton.  And  had  they  under- 
taken to  make  such  an  agreement,  they  could  hardly  have  embodied 
in  it  language  more  plain  and  direct  than  that  they  have  used.  No 
ease  is  shown,  English  or  American,  where  an  explicit  contract  like 
this  has  been  held  to  be  overruled  or  varied  by  the  simple  fact  that 
the  goods  were  received  with  the  knowledge  that  they  were  con- 
signed to  a  more  distant  point  than  that  specified  in  the  contract 
The  cases  cited  by  counsel,  and  the  argument  founded  upon  them, 
are  merely  to  the  effect  that  such  fact  is  sufficient  prima  fade  evi- 
tlence  of  a  contract  to  carry  the  goods  to  their  ultimate  destination. 
Til  is  is  now  apparently  settled  as  the  law  in  England.  The  Ameri- 
can cases  are  conflicting  upon  the  question.  But  all  the  cases,  so 
Car  its  known  to  us,  seem  to  proceed  upon  the  admission  that  it  can 


DECEMBEB  T£BM,  1869.  395 

ELOowlton  T.  The  Erie  Railway  Company. 

be  no  more  than  prima  facie  evidence ;  that  it  is  competent  for  the 
parties,  by  express  stipulation  or  otherwise,  to  negative  the  pre- 
sumption. It  is,  therefore,  only  in  the  absence  of  such  express 
agreement  that  the  qnestion  can  arise.  We  need  not  decide  this 
question  now;  for  if  it  be  admitted  that  the  consignment  marks 
upon  the  goods  are,  in  the  absence  of  a  contrary  agreement,  prima 
facie  evidence  of  the  distance  they  are  to  be  carried,  the  answer  in 
the  present  case  is,  that  there  was  such  contrary  agreement 

The  objection  that  the  bill  of  lading  was  not  signed  by  both  par- 
ties is  without  validity.  It  is  enough  that  it  was  signed  by  the 
company,  and  accepted  and  acquiesced  in  by  the  other  party,  and 
that  there  was  no  fraud,  deceit  or  mistake  accompanying  the  trans- 
action.   There  are  abundant  authorities  to  this  effect 

Judgment  reversed,  and  cause  remanded. 

N0TB.--8M  Lofwmnee  t.  The  JRnona  and  St,  PtUr  BaOmad  X^Hmpanih  onU,  180; 
also  The  Nathua  Lack  Company  r.  The  Wonetter^  etc  A.  B.  Co^  ante,^  Bar. 


KxowLTON,  plaintiff  in  error,  v.  The  Ebib  Bailwat  Oompabt. 

(10  Ohio  St.  200.) 
OantrcKts — Lex  loei. 

The  plaintiff  was  injured,  tliroogh  negligence  of  defendant,  while  traveling 
on  defendant's  train,  in  the  state  of  New  York,  under  a  contract  made  and 
to  be  executed  therein,  and  valid  by  the  laws  thereof,  by  the  terms  of  which 
the  plaintiff  was  to  be  carried  gratuitously,  and  was  to  assume  all  risks  of 
injury  arising  through  negligence  of  defendant's  servants,  or  otherwise. 
Held,  that  the  validity  of  the  contract  must  be  determined  by  the  laws  of 
New  York,  and  that,  it  being  vaUd  in  that  state,  the  plaintiff  ooald  not 
recover. 

Appeal  from  a  judgment  entered  on  demurrer. 

The  plaintiff  brought  action  to  recover  damages  alleged  to  have 
l)een  sustained  by  him  while  a  passenger  on  defendant's  railroad, 
from  Dunkirk,  in  the  state  of  New  York,  to  New  York  city,  by 
reason  of  the  explosion  of  the  boiler  of  the  engine  attached  to  the 
( rain. 

The  defendant,  answering,  alleged  that  the  plaintiff  was,  at  the 
time  of  the  accident,  riding  on  defendant's  cars  under  a  conlract 
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mac'e  and  to  be  executed  in  the  state  of  New  York,  and  valid  under 
its  laws,  by  the  terms  of  which  the  plaintiff  was  to  be  carried  gi*atu- 
ilouslj,  and  was  to  assume  all  risks  of  injury,  whether  occurring 
through  the  negligence  of  defendant's  servants,  or  otherwise. 

The  plaintiff  demurred  to  the  answer,  and,  his  demurrer  being 
overruled,  judgment  was  entered  for  defendant  The  plainiaff  filed 
his  petition  in  error  to  reverse  this  judgment 

f.  H.  Moses f  for  plaintiff  in  error. 
fn  M.  StuUy  for  defendant  in  error. 


)TT,  J.  It  has  been  repeatedly  held  by  this  court,  that  a 
iinon  carrier  cannot,  in  this  ste^,  eveoi  by  express  contract^ 
nht^ve  himself  fh)m  liability  for  injuries  caused  by  his  own  negli- 
gence, or  that  of  his  servants,  in  the  discharge  of  the  duties  incident 
to  his  employment.  But,  in  this  case,  the  plaintiff  by  his  demurrer 
admits  that  the  contract  for  his  carriage  was  made  in  New  York« 
mnd  was  whoUy  to  be  performed  in  that  state;  that  it  expressly 
stipulated  for  defendant's  exemption  from  all  liability  for  such  negli- 
gence as  that  which  constitutes  his  cause  of  action,  and  that  such 
contract  exempting  the  carrier  from  liability  is  valid  in  that  state. 
As  the  contract  was  made  within  the  jurisdiction  of  New  York,  and 
contemplated  no  action  outside  of  that  jurisdiction,  it  is  clear  that 
the  question  of  its  validity  must  be  determined  solely  by  the  laws  of 
New  York.  The  rights  and  obligations  of  the  parties  to  such  a 
contract,  and  in  respect  to  the  manner  of  its  execution,  cannot  be 
affected  by  the  laws  or  policy  of  other  states.  If  no  cause  of  action 
arose  to  the  plaintiff  under  his  contract,  when  the  accident  occurred, 
*i)r  transaction  cannot  be  converted  into  a  cause  of  action  by  the 
that  the  parties  have  subsequently  come  within  the  jurisdictioo 
hio.  Story's  Confl.  of  Laws,  §  242 ;  2  Bedf.  on  Bailways,  §  15. 
n-  judgment  of  the  court  below  must  be  affirmed* 
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dmstUutianat  law^  fight  of  reMenti  an  lands  ceded  to  United  8late$  to  vote 

Under  and  in  puisaance  of  an  act  of  oongreoB,  "  The  National  Aaylum  fox 
Volunteer  Soldien/'  was  established  in  Ohio  upon  land  aoqoired  by  the 
United  States,  and  jurisdiction  OTer  wliich  liad  been  ceded  by  the  state  to 
the  United  States,  and  contained  inmates,  some  of  whom  were,  and  others 
were  not,  residents  of  Ohio  at  the  time  of  entering.  At  an  election  held  in 
the  county  wherein  the  asylum  was  situated,  certain  of  the  inmates  were 
allowed  to  Tote.  EM,  that,  as  the  asylum  was  a  "  needful  building  "  within 
the  provision  allowing  the  United  States  to  acquire  land,  and  the  United 
States  bad  exdusiye  jurisdiction  over  it,  the  inmates  were  not  residents 
of  the  state,  and  therefore  not  entitled  to  vote. 

The  case  is  stated  in  the  opinion. 

D,  A.  Hauky  Ytmng  <S  OoUschaUy  J.  A.  Schauek  and  Oonover  A 
Craiglieady  for  plaintiff  in  error. 

C.  Z.  VdOandigham  and  H.  Elliott^  for  defendants  in  error. 

Brinkebhoff,  C.  J.  At  the  October  election  of  1869  the  parties 
to  this  case  were  rival  candidates  for  the  office  of  clerk  of  the  coart 
of  common  pleas  of  Montgomery  county.  The  clerk  of  the  court 
of  common  pleas  of  the  county,  with  two  justices  of  the  peace, 
proceeding  under  the  statute,  within  the  time  prescribed  after  the 
election,  to  make  an  abstract  of  the  returns  of  the  votes  cast  in  the 
several  election  precincts  of  the  county,  declared  that  John  F.  Sinks 
wiis  duly  elected  to  the  office  —  he  having  six  thousand  three  hun- 
dred and  six  votes,  while  David  W.  Reese  had  six  thousand  two 
hundred  and  eighty-three  ;  showing  a  majority  for  Sinks  of  twenty- 
three. 

Within  the  time  prescribed  by  law  in  such  cases,  Beese  filed  in  the 
office  of  said  clerk  notice  in  writing  of  his  appeal  from  the  finding 
and  declaration  of  the  clerk  and  justices,  claiming  that  he  had 
received  a  majority  of  the  votes  cast  at  said  election  for  the  office  of 
clerk.  He  also  in  due  time  served  upon  Sinks  notice  in  writing  of 
his  intention  to  contest  said  election,  and  of  the  time  and  place 
of  takiug  depositions  of  witnesses,  to  be  given  in  evidence  on  the 
*i'nil  of  the  contest  in  the  court  of  common  pleas. 
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At  the  next  term  of  that  court  following  the  election,  the  case  was 
tried ;  and  the  court  found  that  Bee«e  had  received  a  majority  of  the 
Yotes  cast  at  the  election  for  clerk — his  nugority,  as  so  found  by  the 
court,  being  twenty-seven  votes.  To  reverse  this  finding  of  the 
court  of  common  pleas  a  petition  in  error  is  prosecuted  in  this 
court 

It  is  evident  that  the  case  was  very  zealously  contested  in  the 
court  of  common  pleas,  eighteen  bills  of  exception  having  been 
taken  by  counsel  for  plaintiff  in  error,  during  the  progress  of  the 
trial,  to  the  various  rulings  of  the  court 

We  do  not  deem  it  worth  while  to  notice,  and  much  less  to  dis- 
cuss, all  the  points  thus  made  and  presented  by  the  record ;  but,  as 
we  are  of  opinion  that  the  court  below  did  err  in  some  of  its  rulings, 
to  the  prejudice  of  the  plaintiff  in  error,  we  will  content  ourselves 
with  a  notice  of  those  rulings  only. 

The  leading  question  in  the  case  arises  on  this  state  of  facts,  as 
appears  from  the  record.  Within  the  boundaries  of  one  of  the 
election  precincts  of  Montgomery  county  is  situated  an  institution 
known  in  law  and  in  fact  as  ^^  The  National  Asylum  for  Disabled  Vol- 
unteer Soldiers."  At  the  time  of  the  election  in  question  there  were 
a  considerable  number  of  disabled  volunteer  soldiers,  late  of  the 
army  of  the  United  States,  staying  at,  and  maintained  and  provided 
for  in,  that  institution,  some  of  whom  were,  and  others  of  whom 
were  not,  at  the  time  of  their  entrance  therein,  resident  citizens  of 
this  state.  Of  these  persons,  thirty  in  number,  who  had  been 
inmates  of  the  asylum  for  mere  than  one  year  preceding  the  election 
were  permitted  to  vote,  and  did  vote,  for  Sinks.  Eight  other  inmates 
of  the  asylum,  similarly  qualified  or  disqualified,  were  permitted  to 
vote,  and  did  vote,  for  Beese.  It  appears  from  a  bill  of  exceptions, 
forming  part  of  the  record,  that  the  court,  in  making  up  its  finding 
of  the  number  of  votes  cast  for  the  parties,  respectively,  rejected  the 
former,  and  (through  inadvertence  and  oversight,  as  we  have  good 
reason  to  believe)  allowed  the  latter ;  and  this  is  assigned  for  error. 

The  question  thus  presented,  as  to  the  legality  or  illegality  of  the 
votes  of  the  inmates  of  the  asylum,  leads  us  necessarily  to  inquire. 
What  is,  in  law,  the  character  of  this  institution  ?  and,  What  is  the 
legal  status  of  its  resident  inmates  ? 

And  first,  as  to  the  character,  in  law,  of  the  institution.  It  was 
established  under  and  in  conformity  to  the  provisions  of  the  act  of 
the  congress  of  the  United  States,  of  March  21, 1866,  entitled  ''An 
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act  to  amend  an  act  entitled  ^  An  act  to  incorporate  a  natioual 
military  and  naval  asylnm  for  the  relief  of  the  totally  disalJed 
officers  and  men  of  the  Tolunteer  forces  of  the  United  States.' " 

The  first  three  sections  of  the  act  provide  for  '^  an  establishment 
for  the  care  and  relief  of  the  disabled  volunteers  of  the  United  States 
aimy,  to  be  known  by  the  name  and  style  of  '  The  National  Asylum 
for  Disabled  Volunteer  Soldiers/  "  with  a  board  of  managers,  consist- 
ing of  the  president  of  the  United  States,  secretary  of  war,  chief 
justice  of  the  United  States,  for  the  time  being,  together  with  nine 
others,  no  two  of  whom  shall  be  residents  of  the  same  state,  to  be 
appointed  by  joint  resolution  of  the  two  houses  of  congress,  to  have 
perpetual  succession,  with  power  to  take,  hold  and  convey  real  and 
personal  property,  establish  a  common  seal,  and  to  sue  and  be  sued 
in  courts  of  law  and  equity ;  and  to  make  by-laws,  rules  and  regu- 
lations for  carrying  on  the  business  and  government  of  the  asy- 
lum, and  affix  penalties  thereto.  The  fourth  section  confers  power 
on  the  board  of  managers  to  procure  sites,  and  to  have  neces- 
sary buildings  erected  thereon  of  sufficient  capacity  to  accommodate 
the  persons  to  be  provided  for.  The  fifth  section  appropriates  vari- 
ous forfeited  and  unclaimed  funds  in  the  treasury  of  the  United 
States  to  the  support  of  the  asylum,  and  authorizes  the  acceptance, 
of  donations  for  its  benefit  The  ninth  section  provides  ^*  that  all 
inmates  of  the  asylum  shall  be  and  they  are  hereby  made  subject 
to  the  rules  and  articles  of  war,  and  will  be  governed  thereby,  in  tlio 
same  manner  as  if  they  were  in  the  army  of  the  United  States." 
And  the  thirteenth  and  last  section  provides  '^  that  congress  may 
at  any  time  hereafter  alter,  aijuend  or  repeal  this  act." 

Her^  then,  is  an  institution  invested  with  corporate  powers, 
established  by  the  government  of  the  United  States  for  its  own  pur- 
poses— the  relief  and  support  of  its  disabled  volunteer  soldiers. 
It  is  placed  under  the  sole  control  and  management  of  a  board  con- 
stituted, appointed,  and  to  be  appointed  perpetually,  by  the  govern- 
ment of  the  United  States.  It  is  to  be  mamtained  by  funds  from 
the  treasury  of  the  United  States,  and  its  inmates  are  subjected  to 
and  governed  by  the  rules  and  articles  of  war  of  the  United  States. 

That  congress  had  the  right,  under  the  constitution  of  the  United 
States,  and  with  the  consent  of  the  legislature  of  this  state,  to  esta)>- 
lish  such  an  institution,  we  think  there  can  be  no  reasonable  quus^- 
don.  By  the  eighth  section  of  the  first  article  of  the  constitution, 
\t  is  provided  "  that  the  congress  shall  have  power    *    *    to  exer- 
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else  exclnsive  legislation  in  all  cases  whatsoever  *  *  over  all 
places  purchased,  by  the  consent  of  the  legislature  of  the  state  in 
which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals, 
dockyaixls,  and  other  needful  buildings.^^  The  power  to  declare  war 
and  to  raise  and  support  armies  is  vested  in  the  congress  of  the 
United  States.  These  provisions  anticipate  the  existence  of  a  state 
of  war.  Disease  and  wounds,  maiming  and  disabilities,  are  the 
natural  and  necessary  consequences  of  war;  and  to  leave  men, 
maimed  and  disabled  while  in  the  service  of  the  government,  unpro- 
vided for,  would  shock  not  only  the  sensibilities,  but  the  sense  of 
justice,  of  all  civilized  men.  Asylums  for  the  disabled  soldier  in  no 
substantial  sense  differ  from  hospitals  in  a  fortress  or  in  the  field. 
All  are  alike  necessary,  and  the  power  to  erect  and  maintain  them 
is  incidental  to  the  war  power  of  the  government. 

The  legislature  of  this  state  has  consented  to  the  establishment 
of  this  asylum.  By  the  first  section  of  the  act  of  April  13, 1 867 
(64  0.  L.  149),  it  is  provided : 

^^  SECTioisr  1.  That  jurisdiction  of  the  lands  and  their  appurten- 
ances,  which  may  be  acquired  by  donation  or  purchased  by  the 
managers  of  the  national  asylum  for  disabled  volunteer  soldiers 
within  the  state  of  Ohio,  for  the  uses  and  purposes  of  said  asylum, 
be  and  is  hereby  ceded  to  the  United  States  of  America ;  provided, 
however,  that  all  civil  and  criminal  process  issued  under  the  author- 
ity of  the  state  of  Ohio,  or  any  officer  thereof,  may  be  executed  on 
said  lands  and  in  the  buildings  which  may  be  located  thereon,  in  the 
same  way  and  manner  as  if  jurisdiction  had  not  been  ceded  as  afore- 
said ;  and  provided,  further,  that  nothing  in  this  act  shall  be  con- 
strued to  prevent  the  officers,  employees  and  inmates  of  said  asylum, 
who  are  qualified  voters  of  this  state,  from  exercising  the  right  of 
suffrage  at  all  township,  county  and  state  elections,  in  the  toAvnship 
in  which  the  said  national  asylum  shall  be  located." 

The  second  section  of  the  same  act  exempts  all  the  property,  real 
and  personal,  held  bv  the  board  of  managers  for  the  uses  and  pur- 
poses of  the  asylum,  from  taxation  and  assessment, ''  so  long  as  the 
same  shall  remain  the  property  of  the  United  States,  for  the  uses  of 
the  national  asylum." 

This  act  of  the  state  legislature,  consenting  to  the  establishment 
of  the  asylum  within  her  borders,  and  ceding  "jurisdiction  of  the 
lands  and  appurtenances  "  of  the  asylum  to  the  United  States,  under 
the  operation  of  the  clauses  of  the  eighth  section  of  the  first  article 
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of  the  coiiBtitation  of  the  United  States  above  referred  to,  fixes  the 
exclusive  jarisdiction  of  the  general  goyemment  over  this  instita- 
tion,  its  lands  and  its  inmates,  ^'  in  all  cases  whatsoever/'  except  as 
to  the  execution  of  process  issuing  under  state  authority. 

2.  This  leads  us  to  consider  what  is  the  legal  status  of  persons  who 
become  residents  upon  the  grounds,  and  within  the  limits,  of  the 
institution  thus  within  the  exclusive  jurisdiction  of  the  United 
States ;  and  how  does  it  affect  their  claim  to  exercise  the  elective  fran- 
chise in  Ohio,  under  its  constitution  and  laws  ?  In  passing  on  these 
questions,  there  is  little  need  of  speculative  reasoning;  for  they  have 
been  in  effect  settled  by  repeated  decisions  of  courts  of  high  and 
conclusive  authority.  By  becoming  a  resident  inmate  of  the  asylum, 
a  person,  though  up  to  that  time  he  may  have  been  a  citizen  and 
resident  of  Ohio,  ceases  to  be  such ;  he  is  relieved  from  any  obliga- 
tion to  contribute  to  their  revenues,  and  is  subject  to  none  of  the 
burdens  which  she  imposes  upon  her  citizens.  He  becomes  subject 
to  the  exclusive  jurisdiction  of  another  power,  as  foreign  to  Ohio  as 
is  the  states  of  Indiana  or  Kentucky,  or  the  District  of  Columbia. 
The  constitution  of  Ohio  requires  that  electors  shall  be  residents  of 
the  state ;  but  under  the  provisions  of  the  constitution  of  the  United 
States,  and  by  the  consent  and  act  of  cession  of  the  legislature  of 
this  state,  the  grounds  and  buildings  of  this  asylum  have  been 
detached  and  set  off  from  the  state  of  Ohio,  and  ceded  to  another 
government,  and  placed  under  its  exclusive  jurisdiction  for  an 
indefinite  period.  We  are  unanimously  of  the  opinion  that  such  is 
the  law,  and  with  it  we  have  no  quarrel :  for  there  is  something  in 
itself  unreasonable  that  men  should  be  permitted  to  participate  in 
the  government  of  a  community,  and  in  the  imposition  of  charges 
upon  it,  in  whose  interests  they  have  no  stake,  and  from  whose  bur- 
dens and  obligations  they  are  exempt.  In  1811  the  case  of  Common- 
wealth  V.  Clary  was  decided  by  the  supreme  court  of  Massachusetts. 
8  Mass.  72.  It  was  an  indictment  under  the  laws  and  in  a  court  of 
the  state  for  selling  spirituous  liquor  without  license,  within  grounds 
purchased  by  the  United  States  within  the  town  of  Springfield  with 
the  consent  of  the  legislature  of  the  state,  and  for  the  purpose  of  an 
arsenal.  In  the  legislative  act  of  consent,  a  reservation  as  to  the 
service  of  state  process  was  made  similar  to  that  contained  in  the 
Ohio  act  of  consent  and  cession  heretofore  referred  to.  It  was  held, 
"  that  the  territory  on  which  the  offense  charged  is  agreed  to  have 
been  committed  is  the  territory  of  the  United  States,  over  which  the 
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congress  have  the  exclusive  power  of  legislation.  The  assent  of  the 
commonwealth  to  the  purchase  of  this  territory  by  the  United  States 
had  this  condition  annexed  to  it :  that  civil  and  criminal  process 
might  be  served  therein  by  the  officers  of  the  commonwealth.  This 
condition  was  made  with  a  view  to  prevent  the  territory  from  bcconi- 
li«g  a  sanctuary  for  debtors  and  criminals ;  and  from  the  subsequent 
assent  of  the  United  States  to  the  said  condition,  evidenced  by  then 
making  the  purchase,  it  results  that  the  officers  of  the  common- 
wealth, in  executing  such  process,  act  under  the  authority  of  the 
United  States.  No  offenses  committed  within  that  territory  ai*e 
committed  against  the  laws  of  this  commonwealth ;  nor  can  such 
offenses  be  punishable  by  the  courts  of  the  commonwealth,  unless 
the  congress  of  the  United  States  should  give  to  the  said  courts 
jurisdiction  thereof. 

''As  a  consequence  of  these  positions,  it  is  the  opinion  of  the 
court  that  they  have  no  cognizance  of  the  offenses  charged  in  this 
indictment,  and  that  the  defendant  must  be  discharged. 

"An  objection  occurred  to  the  minds  of  some  members  of  the 
court,  that  if  the  laws  of  the  commonwealth  have  no  force  within 
this  territory,  the  inhabitants  thereof  cannot  exercise  any  civil  or 
political  privileges,  under  the  laws  of  Massachusetts,  within  the 
tuwn  of  Springfield.  We  are  agreed  that  such  consequence  neces* 
sarily  folloAvs ;  and  we  think  that  no  hardship  is  thereby  imposed 
on  those  inhabitants ;  because  they  are  not  interested  in  any  elec- 
tions made  within  the  state,  nor  held  to  pay  any  taxes  imposed  by 
its  authority,  nor  bound  by  any  of  its  laws.  And  it  might  be  very 
inconvenient  to  the  United  States  to  have  their  laborers,  artificers, 
officers,  and  other  persons  employed  in  their  service,  subjected  to  the 
services  required  by  the  commonwealth  of  the  inhabitants  of  the 
several  towns. 

"  It  will  be  noticed  that  in  this  decision  we  make  a  distinction 
between  persons  who  actually  dwell  within  the  territory  owned  by 
the  United  States,  and  the  laborers  and  artificers  employed  therein, 
who  have  their  dwelUng  elsewhere." 

Story,  in  his  commentaries  on  the  Constitution,  treating  of  this 
subject  (§  1227),  says :  "  That  the  states  cannot  take  cognizance  of  any 
acts  done  in  the  ceded  places  after  the  cession ;  and,  on  the  other 
hand,  the  inhabitants  of  those  places  cease  to  be  inhabitants  of  tlic 
state,  and  can  no  longer  exercise  any  civil  or  political  rights  undtr 
the  laws  of  the  state."    But  it  is  needless  to  multiply  quotations. 
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Suffice  it  to  say,  that  to  the  same  general  effect  is  the  opinion  of 
Chancellor  Kent  1  Com.,  marginal  paging  429,  430,  431 ;  and 
United  States  y.  Davis,  5  Mason,  356;  Same  y.  Cornell,  2  id.  60; 
1  Met.  680 ;  MitcheU  v.  Tibbitts,  17  Pick.  298. 

As  for  the  concluding  proviso  of  the  first  section  of  the  Ohio  act 
of  cession,  hereinbefore  quoted,  and  the  provision  substituted  there- 
for in  the  first  section  of  the  act  amendatory  thereof  (65  0.  L.  208), 
it  is  unnecessary  for  us  to  consider  and  determine  their  proper  con- 
struction and  meaning,  for  the  reason  that  it  is  not  constitutionally 
competent  for  the  general  assembly  to  confer  the  elective  franchise 
upon  persons  whose  legal  status  is  fixed  as  non-residents  of  the 
state. 

We  are  of  opinion,  therefore,  that  the  court  below  did  not  err  in 
rejecting  as  illegal  the  votes  cast  by  resident  inmates  of  the  national 
asylum  for  Sinks,  and  that  it  did  err  in  refusing  to  reject  as  illegal 
the  eight  votes  of  Adams,  Combs,  Bankhead,  Ott,  Forde,  Gray, 
Lewerdy  and  Walkins,  resident  inmates  of  said  asylum,  cast  for 
Reese. 

The  next  point  on  which  we  are  of  opinion  that  the  court  below 
erred  in  its  ruling  arises  in  this  way :  The  con  tester  offered  in  evi« 
dence  at  the  trial  the  depositions  of  himself  and  of  sundry  other 
witnesses,  to  the  effect  that  he  and  they,  after  the  election,  had 
examined  the  poll-book  and  tally-sheet  made  and  kept  at  the  elec- 
tion in  the  sixth  ward  of  the  city  of  Dayton,  and  had  counted  the 
ballots  cast  at  the  election  in  that  ward,  and  that  they  had  found  an 
error  in  the  count  and  return  of  the  votes  in  that  ward  of  fifteen 
in  favor  of  Sinks  and  against  Reese.  !N^either  poll-book,  tally-sheets 
nor  ballots  were  attached  to  or  accompanied  the  depositions,  nor 
was  there  any  evidence  given  or  offered  to  show  any  reason  why 
these  were  not  or  could  not  be  produced.  The  plaintiff  in  error 
objected  to  the  competency  of  the  depositions  as  evidence,  on 
the  ground  that  the  evidence  offered  was  secondary  in  its  nature, 
and  not  the  primary  and  best  evidence  of  which  the  case  admitted. 
The  court  overruled  the  objection,  and  admitted  the  depositions  in 
evidence,  and  the  plaintiff  in  error  excepted. 

We  are  unable  to  find  any  good  reason  why  the  general  rule,  that 
the  best  evidence  of  which  the  case  in  its  nature  is  susceptible  ought 
to  be  adduced,  unless  good  cause  is  shown  why  it  is  not  done,  should 
have  been  departed  from  in  this  case.  The  depositions  admitted  in 
evidence  show  that  the  poll-book,  tally-sheets  and  ballots  of  the 
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sixth  ward  were  readily  accessible,  and  might  hare  been  attacked  to 
a  deposition  and  exhibited  to  the  oonrt  The  official  return  of  the 
Totr^s  cast  in  the  ward  was  made  by  three  judges  of  the  election  under 
their  official  oaths.  Then  come  tlie  depositions  of  the  contestor  hun- 
self,  and  three  other  witnesses  selected  by  himself,  testifying  to  a 
mistake  of  fifteen  made  in  the  count  The  case  illustrates  the  wis- 
dom of  the  rule.  It  would  have  been  far  more  satisfactory  to  have  had 
the  tally-sheet,  poll-book  and  ballots  themselves  to  speak  for  them- 
selves, both  as  to  number  and  contents;  and  the  inspection  of  these 
Iiapers  by  the  court  itself  would,  we  think,  involve  no  such  degree 
of  inconvenience  as  to  justify  a  relaxation  of  the  role.  The 
application  of  this  rule  to  the  sixth  ward,  and  other  election  pre- 
cincts in  respect  to  which  the  same  question  was  made,  and  the 
error  of  the  court  below  in  counting  eight  votes  cast  for  Beese  by 
inmates  of  the  asylum,  dii^oees  of  a  sufficient  number  of  votes  for 
lieese  to  change  the  result  arrived  at  by  that  court,  and  compels  a 
reversal  of  its  finding. 

We  are  furthermore  of  the  opinion  that  the  court  below  erred  in 
counting  for  the  contestor  the  vote  of  one  Wortz,  whom  the  testi- 
mony clearly  shows,  we  think,  to  be  an  idio4;  And  also  in  refusing 
to  count  the  vote  of  an  old  gentleman  of  the  name  of  Davidson, 
who  is  not  shown  by  the  evidence  to  be  either  a  lunatic  or  an  idiot, 
but  simply  a  man  whose  mind  is  greatly  enfeebled  by  age.  This  is 
not  a  legal  disquaUfication ;  and  the  reverence  which  is  due  to  ^'  the 
hoary  head  "  ought  to  have  left  his  vote  uncontested* 

As  to  many  other  points  made  by  the  plaintiff  in  error,  and  not 
herein  above  referred  to,  we  content  ourselves  with  saying  that  we 
find  no  substantial  error  prejudicial  to  the  plaintiff  in  error  in  the 
rulings  of  the  court  below. 

Finding  of  the  court  of  common  pleas  reversed,  :ind  case  remanded 
for  new  triaL 
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Walkbb,  plaintiff  in  error,  y.  Stkibok. 

(19  Ohio  St.  400.) 

BiU  of  txchaaige^pruentfMnt  for  acceptance, when  noi  neeeeiorp 

W.  drew  a  bill  of  exchange  on  G,,  made  payable  to  his  own  order  on  a  day 
certain  at  the  Ocean  Bank,  New  York.  At  matnrity  the  bill  was  presented 
at  the  bank  for  payment,  and  daly  protested  for  non-payment.  G.  was  in 
funds  at  the  time,  and  would  have  paid  the  bill  bad  he  known  of  its  exist 
ence,  bat  he  afterward  became  insolvent.  In  an  action  by  the  indorser 
against  the  drawer,  hdd,  that  the  holder  of  the  bill  was  not  bound  to 
present  it  to  the  drawee  for  acceptance ;  that  it  waa  the  duty  of  the  drawer 
to  have  notified  the  drawee  of  the  bill,  and  that  presentment  at  the  bank 
was  sufficient  to  charge  the  antecedent  parties. 

Stetson  sued  Walker  in  the  court  of  common  pleas  of  Cuyahoga 
county,  in  January,  1857,  on  two  bills  of  exchange,  which  Stetson 
alleged  he  had  been  compelled  to  pay  and  take  up.  as  the  acommoda- 
tion  indorser  of  Walker. 

The  case  was  taken  to  the  district  court  by  appeal. 

The  bills  were  both  drawn  at  Cleveland,  in  this  state,  by  Walker 
payable  to  his  own  order,  at  the  Ocean  Bank  in  the  city  of  New 
York,  three  months  after  their  respective  dates,  and  were  addressed 
"To  John  T.  Gleason,  Esqr.,  No.  115  Chambers  street,  New  York." 

The  bills  were  indorsed  by  Walker  and  by  Stetson,  and  discounted 
by  Mygatt  &  Brown,  as  Stetson  alleged,  for  the  sole  benefit  of 
Walker. 

The  bills  as  they  respectively  matured  were  presented  at  the  Ocean 
Bank  and  payment  demanded,  which  was  refused ;  but  neither  of 
them  was  presented  to  the  drawee  for  acceptance,  nor  was  he  notified 
by  the  holders,  Mygatt  &  Brown,  or  otherwise,  of  the  existence  of 
the  bills,  or  of  their  presentment  at  the  bank  for  payment.  The 
bills  were  duly  protested  for  non-payment. 

On  the  trial  in  the  district  court.  Walker,  the  defendant,  asked 
the  court  to  instruct  the  jury,  "that,  to  entitle  Stetson  to  recover, 
the  jury  must  find  that  the  bills  of  exchange  were  presented  either 
personally,  or  at  115  Chambers  street,  to  Mr.  Oleason,  the  drawee, 
for  acceptance;  and  that  presentment  of  them  at  the  Ocean  Ban  k 
tor  payment  on  the  day  of  their  maturity,  would  not  be,  in  law,  a 
Buflficient  presentment  for  acceptance.'' 
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This  instrnction  was  refased,  and  in  respect  to  it  the  court 
charged,  "that  a  presentment  for  acceptance  to  the  drawee  person- 
ally, or  at  115  Chambers  sti*eet,  was  not  necessary ;  but  that  a  pre- 
sentment at  the  bank  where  said  bills  were  payable,  at  the  proper 
time,  for  payment,  would  be  a  sufficient  presentment  of  the  bills." 

Numei*ous  other  charges  were  asked,  some  of  which,  with  or  with- 
uiit  qualifications,  were  given  to  the  jury,  and  others  refused;  but 
as  their  materiality,  as  respects  the  case  made  in  the  record,  depends 
upon  the  assumed  error  of  the  court  in  its  charge  and  refusal  to 
charge  as  above  stated,  it  is  not  necessary  to  set  them  out 

A  verdict  having  been  rendered  for  the  plaintiff  below,  the  refusal 
of  the  court  to  grant  a  new  trial,  on  the  ground  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  is  likewise  assigned  for  error ; 
and  the  present  petition  in  error  is  filed  by  Walker,  the-defendant 
below,  to  obtain  the  reversal  of  the  judgment  rendered  on  the 
verdict. 

Prentiss  <6  Baldwin,  for  plaintiff  in  error. 

8.  0.  Oriswoldy  for  defendant  in  error. 

White,  J.  The  material  question  in  the  case  is,  whether,  in  the 
absence  of  an  acceptance,  the  presentation  of  the  bills  at  the  Ocean 
Bank  for  payment  was  a  sufficient  presentment  of  the  bills  to  charge 
the  drawer  and  the  indorser. 

In  our  opinion  it  was.  The  theory  of  a  bill  of  exchange  is,  that 
it  is  drawn  on  funds  to  be  provided  by  the  drawer.  From  this  it 
would  seem  to  follow,  that,  where  the  drawer  in  the  bill  appoints  a 
time  and  place  of  payment,  it  is  his  duty  to  see  that  funds  are  pro- 
vided at  the  appointed  time  and  place  to  pay  it.  And,  if  this  is  so, 
the  duty  of  the  holder  in  respect  to  demanding  payment  would 
seem  to  be  performed  by  a  presentment  in  due  time,  at  the  desig- 
nated place. 

It  is  not  denied  that  this  would  be  true  in  the  case  of  an  accepted 
bill ;  but  it  is  contended  that  the  holder  is  hound  to  make  present- 
ment to  the  drawee  for  acceptance,  and  that  his  failure  to  do  so  dis- 
charges the  antecedent  parties. 

We  do  not  so  understand  the  law.  It  is  true  that,  where  a  bill  is 
made  payable  within  a  specified  time  afber  sight,  it  is  necessary,  in 
order  to  fix  the  period  when  it  is  to  be  paid,  to  present  it  to  the 
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drawee  for  acceptance,  otherwise  the  time  of  payment  would  never 
arrive :  but  when  it  is  payable  at  a  specified  date,  or  at  a  certain 
period  after  date,  no  presentment  for  acceptance  is  necessary.  Byles 
on  Bills,  side  pp.  139, 168 ;  Story  on  Bills,  §  228 ;  Bank  of  Washing- 
ton V.  Tri2)lctt,  1  Pet.  S.  C.  25 ;  ToiomUy  v.  SurnraU,  2  id.  170. 

And  in  O'Keefe  v.  Dunn,  6  Taunt.  308,  Dallas,  J.,  in  speak- 
ing of  the  nature  of  the  conti*act  arising  from  the  drawing  of  a  biii 
payable  at  a  future  specified  date,  says :  "  He  [the  drawer]  does  not 
stipulate  for  himself  that  it  shall  be  presented  for  acceptance,  nor 
does  the  law  impose  such  an  obligation  on  the  payee.  The  drawer, 
therefore,  must  be  considered  as  contented  to  rest  in  ignorance 
whether  it  has  been  accepted  or  not  till  the  bill  becomes  due.  And 
whether  presented  or  not  depends  upon  the  casualty  of  how  tiio 
holder  of  the  bill  may  choose  to  proceed." 

The.strong  probability  from  the  evidence  is,  that  the  non-payment 
of  the  bills  resulted  from  the  fact  that  the  drawee  was  not  advised 
of  the  drawing  of  the  bills.  He  states  that  he  was  in  funds,  and 
would  have  paid  them  had  he  been  so  advised. 

The  question  is,  whose  duty  was  it  to  have  given  him  this  advice? 
It  seems  to  us  it  was  the  duty  of  the  drawer,  for  whom  th'  drawee 
was  expected  to  act  in  making  the  payment. 

The  words  "  No.  115  Chambers  street,"  added  to  the  naijie  of  the 
drawee,  we  regard  as  descriptio  persona.  They  imposed  no  addi- 
tional obligation  on  the  holder  in  respect  to  requiring  presentment 
of  the  bills  for  acceptance,  from  what  would  have  existed  had  the 
words  been  omitted.  They  were  merely  intended  to  direct  the 
holder,  if  he  desired  to  have  the  bills  accepted,  where  io  seek  the 
drawee. 

As  to  the  assignment  of  error  that  the  verdict  is  not  supported 
by  sufficient  evidence,  it  is  enough  to  say,  we  find  no  groixds  which 
iFould  justify  a  reversal  of  the  judgment. 

Judgment  u^  med. 
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SEGOJii^D  NATiojifAL  Bane,  plaintiff  in  error,  t.  Walbridqs. 

(19  Ohio  St.  419.) 
Warehouse  receipt  — poeition  of  aesignee  of. 

A  warehoaseman,  on  application  by  the  owner,  issued  by  mistake,  and  at 
di£ferent  dates,  two  warehouse  receipts  for  the  same  goods,  the  first  of  which 
the  owner  assigned,  for  value,  to  F.,and  the  other  to  the  plain tllf.  After 
ward  the  warehouseman  delivered  the  goods  to  the  plaintiff  on  the  second 
receipt.  Whereupon,  F.  recovered  the  goods  of  plaintiff  by  replevin.  On 
suit  by  plaintiff  to  recover  of  the  warehouseman  the  val  ue  of  the  goods, 
Tield,  that  a  warehouse  receipt  was  not,  technically,  a  negotiable  instrument  ; 
that  the  assignee  thereof  occupied  no  better  position  than  the  assignor,  and 
that,  therefore,  the  plaintiff  could  not  recover. 

The  defendant  was  a  warehoaseman^  and  had  received  in  store, 
at  different  times,  for  Lewis  &  Son,  manufacturers  of  oil,  fifty- 
seven  barrels  of  oil,  for  forty-two  barrels  of  which  they  had  given 
a  warehouse  receipt  in  the  usual  form.  This  receipt  was  transferied 
by  Lewis  &  Son  to  the  First  National  Bank  of  Toledo.  Subse- 
quently the  defendant  issued  to  Lewis  &  Son  a  warehouse  receipt 
for  the  fifty-seven  barrels  of  oil,  forty-two  barrels  of  which  were 
covered  by  the  former  receipt.  This  second  receipt  Lewis  &  Son 
indorsed^  and  assigned,  in  the  usual  course  of  business,  to  the  plain- 
tiffs, the  Second  National  Bank,  to  secure  prior  indebtedness  as  well 
as  further  loans,  and  received  on  the  credit  thereof  from  plaintiff  a 
loan  of  1620.94 

At  the  time  the  second  receipt  was  given,  neither  the  defendant, 
nor  Lewis  &  Son,  nor  the  plaintiff,  had  any  actual  knowledge  of  the 
existence  of  the  first  receipt,  that  having  been  obtained  and  trans- 
ferred by  a  former  clerk  of  Lewis  &  Son  without  the  knowledge  of 
the  firm,  and  was  not  entered  in  the  firm  books.  It  was  issued  by  a 
clerk  of  defendant,  who  was  absent  from  the  office  when  the  second 
receipt  was  given. 

Shortly  after  the  assignment  of  the  second  receipt  to  the  plaintiff, 
the  latter  presented  it  to  defendant  and  demanded  the  oil,  which 
was  at  once  delivered.  Thereupon  the  First  National  Bank  com- 
QU^nced  suit,  and,  by  replevin,  took  the  forty-two  barrels  oi  oil  from 
])laintiff's  possession,  and  on  the  trial  the  title  of  that  bank  waa 
sustained  against  the  Second  National  Bank. 
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This  suit  was  brought  to  recoyer  of  the  defendAnt  the  yalue  of 
oil  so  taken.  Judgment  was  giyen  for  defendant,  to  reyerse  which 
this  petition  in  error  was  filed. 

W.  Bakery  for  plaintiff  in  error. 

M.  R,  (6  R.  Waiie,  for  defendant  in  error. 

White,  J.  K  Lewis  &  Son  had  retained  the  receipt,  it  is  dear 
that  they,  upon  the  tacts,  could  haye  maintained  no  action  against 
the  defendants. 

In  Burton  et  al.  y.  Wilkinson  et  aZ.,  18  Vt  186,  it  was  held, 
'^  if  a  warehouseman  receive  goods,  and  the  bailor  had  no  title  to 
the  goods,  and  they  are  taken  from  the  custody  of  the  warehouse- 
man by  the  authority  of  the  law,  as  the  property  of  a  tliird  person, 
the  warehouseman  may  show  this  in  defense  of  an  action  brought 
against  him  by  the  bailor  of  the  goods." 

The  only  question  for  our  determination  is,  whether  the  plaintiff, 
as  the  assignee  of  the  receipt,  occupied  a  better  position  than  Lewis 
&  Son  would  have  occupied  had  they  retained  the  receipt. 

A  receipt  given  by  a  warehouseman  for  property  placed  in  his 
possession  for  storage  is  not,  in  a  technical  sense,  like  a  bill  of 
exchange,  a  negotiable  instrument,  but  it  merely  stands  in  the  place 
of  the  property  it  represents,  and  a  deliverance  of  the  reaupt  has 
the  same  effect  in  transferring  the  title  to  the  property  as  the 
delivery  of  the  property.    Burto7i  v.  Curyea,  40  111.  320. 

The  question  has  frequently  been  brought  under  consideration  in 
regard  to  bills  of  lading. 

Thus  in  Thompso7i  v.  Doininy,  14  Mees.  &  Wels.  403,  it  was  held 
that  a  bill  of  lading  is  not  negotiable  like  a  bill  of  exchange,  so  as 
to  enable  the  indorsee  to  maintain  an  action  upon  it  in  his  own 
name ;  the  effect  of  the  indorsement  being  only  to  transfer  the  right 
of  property  in  the  goods,  but  not  the  contract  itself. 

Park,  B.,  in  delivering  the  opinion  in  that  case,  said :  "  I  never 
heard  it  argued  that  a  contract  was  transferable,  except  by  the  law 
merchant;  and  there  is  nothing  to  show  that  a  bill  of  hvliug  is 
transferable  under  any  custom  of  merchants.  It  transfers  no  more 
than  the  property  in  the  goods ;  it  does  not  ti'ansfer  the  contract." 

And  Aldekson,  B.,  in  his  concurring  opinion,  added,  that  the 
word  ^'negotiable,"  as  applied  to  a  bill  of  lading,  ''was  not  used  in 
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the  sense  in  which  it  is  used  as  applicable  to  a  bill  of  exchange^  but 
as  passing  the  property  in  the  goods  only." 

To  the  same  effect  is  Ourney  v.  Behrend,  25  E.  L.  and  E.  136  (S. 
C),  3  Ellis  &  Bl.  622 ;  Howard  v.  Shepherd,  9  Man.,  Grang.  &  S. 
298  (S.  0.),  67  E.  C.  L.  297 ;  and  Blamhard  v.  Page,  8  Gray,  296. 

Nor  is  there  any  force  in  the  claim  made  in  argument,  that  the 
receipt  in  this  case  was  negotiable  because,  by  its  terms,  the  property 
was  declared  to  be  subject  to  the  ''order "of  the  bailor.  In  this 
class  of  instruments  the  property  is  usually  made  deUverable  to 
"order"  or  "assigns;"  and  such  was  the  fact  in  all  of  the  cases 
above  cited. 

This  case  is  clearly  distinguishable  from  the  cases  urged  upon  our 
attention,  where  negotiable  paper,  invalid  between  the  original 
parties,  has  been  enforced  in  favor  of  a  bona  fide  holder  for  value ; 
also,  from  the  cases  where  the  representation  of  the  defendant  has 
been  made  directly  to  the  plaintiff,  with  the  view  of  influencing  his 
conduct. 

In  the  former  class  of  cases,  the  negotiable  character  of  the  paper 
affords  the  holder  protection ;  in  the  latter  class,  when  the  other 
necessary  elements  are  found,  there  exists  good  ground  for  the  appli- 
cation of  the  doctrine  of  estoppel. 

The  issuing  of  the  receipt  in  this  case  involved  no  element  of  bad 
faith,  but  was  simply  a  mistake  of  the  defendant,  which  he  was 
influenced  to  commit  by  the  application  of  Lewis,  whose  conduct 
distinctly  implied  that  no  receipt  had  before  been  given  for  the  forty - 
two  barrels. 

In  Caldwell  v.  Bally  1  D.  &  E.  205,  it  was  held,  that  where  several 
bills  of  lading  have  been  signed,  no  reference  is  to  be  had  to  the 
time  when  they  were  signed  by  the  captain ;  but  the  person  who 
first  gets  one  of  them  by  legal  title  from  the  owner  or  shipper  has  a 
right  to  the  consignment  Also,  that  when  such  bills,  though  dif- 
ferent upon  the  face  of  them,  are  constructively  the  same,  and  the 
captain  has  acted  bo7ia  fide,  a  delivery  according  to  such  legal  title 
will  discharge  him  from  them  all. 

The  action  was  trover,  brought  by  the  assignee  against  the  captain 
for  the  goods  embraced  in  the  bill  of  lading  first  issued. 

It  was  contended  for  the  plaintiff  that  the  contradictory  claims  of 
the  assignees  of  the  different  bills  of  lading  resulted  from  tht 
defendant's  own  wrong,  and  could  not  have  happened  without,  and 
that  ?e  was  therefore  liable  to  the  plaintiff. 
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In  speaking  to  this  point,  Buller^  J.,  said :  ^'  The  defendant  acted 
fairly,  and  it  could  only  happen  by  the  subsequent  conduct  of 
Thompsor  [the  shipper],  namely,  by  his  afterward  indorsing  the 
bill  of  lading  to  another  party,  that  auy  difficulty  could  arise." 

And  ASHURST,  J.,  also  declared,  that  "  If  it  could  be  proved,  or 
there  was  any  reason  to  infer,  that  tbe  defendant  meditated  a  fraud 
on  any  person,  that  would  afford  an  argument  against  him ;  but  no 
fraud  can  be  presumed  here." 

The  plaintiff  was  held  not  entitled  to  recover. 

The  decision  in  Griswold  v.  Haven,  25  N.  Y.  596,  cited  and  relied 
upon  by  the  plaintiff's  counsel,  does  not  sustain  him.  The  estoppel 
in  that  case  was  held  to  arise  on  the  false  representation  of  Wright, 
one  of  the  defendants,  that  the  grain  mentioned  in  the  receipts  was 
in  store  and  in  good  order.  This  representation  was  made  directly 
to  and  was  relied  upon  by  the  plaintiff  in  making  the  advances. 

That  this  was  the  ground  of  the  estoppel  enforced  in  that  case  is 
apparent  from  the  comments  made  upon  the  cases  of  Grant  v.  Nor- 
way, 10  C.  B.  665,  and  Coleman  v.  Riches,  29  E.  L.  &  E.  R.  323, 
and  from  page  607  of  the  report,  where  Seldbn,  J.,  in  delivering 
the  opinion  of  the  court,  says :  "  I  have  no  hesitation,  therefore,  in 
holding  that,  under  the  circumstances  of  this  case,  the  defendants 
were  bound  by  the  representations  of  Wright.  I  mean  the  verbal 
representations ;  not  the  representations  contained  in  the  receipt." 

In  the  present  case,  it  is  to  be  observed  that  we  have,  in  this  state, 
no  statute  affecting  the  rights  of  the  parties ;  and,  in  the  absence  of 
such  statute,  we  are  of  opinion  that  the  defendant  is  not  estopped 
from  showing,  as  against  the  plaintiff,  the  mistake  in  the  issuing  of 
the  receipt  as  a  defense  to  the  action. 

Judgment  affirmed. 


HoLLiNGSWOBTH,  plaintiff  in  error,  y.  Shaw. 

(19  Ohio  St.  430.) 

Slander — calling  one  a  deserter. 

In  an  action  of  slander,  for  calling  plaintiff  a  "  deserter/'  wlthont  alleging 
special  damage,  held,  that  as  tlie  offense  alleged  was  onl^  cognisable  bj  a 
court-martial,  the  action  could  not  be  maintained. 
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The  plaintiff  brought  an  action  of  slander  against  the  defendant 
in  the  court  below.  The  petition  states  that  the  plaintiff  enlisted  and 
served  as  a  private  soldier  in  the  96th  regiment  Ohio  volunteers, 
from  August  8,  1862,  till  March  7,  1865,  when  he  was  honorably 
discharged.  That  the  defendant,  on  the  19th  of  March,  1866,  in  a 
discourse  which  he  then  had  with  and  concerning  the  plaintiff,  in 
the  hearing  of  divers  persons,  falsely  and  maliciously  spoke  and  pub- 
lished of  and  concerning  the  plaintiff  the  false,  scandalous  and 
defamatory  words  following :  "  You"  (meaning  said  plaintiff)  "  are 
a  deserter;"  meaning  that  plaintiff  had  deserted  £i*om  the  army  of 
the  United  States.  The  petition  alleges  no  special  damages,  and 
upon  demurrer  thereto,  judgment  was  rendered  for  the  defendant ; 
and  the  only  question  made  here  is  whether  the  words  charged  are 
actionable  jt7«r  se. 

H.  S.  Frqphety  for  plaintiff  in  error. 

Bertrand  Andrews  and  Disney  Rogers,  for  defendant  in  error. 

Scott,  J.  The  rule,  as  laid  down  by  Starkie,  is,  that  "  no  charge 
upon  the  plaintiff,  however  foul,  will  be  actionable,  without  special 
damage,  unless  it  be  of  an  offense  punishable  in  a  temporal  court  of 
criminal  jurisdiction."  1  Starkie  on  Slander,  21.  The  rule  has 
been  otherwise  stated,  thus :  that  ^'  words,  to  be  actionable,  must 
either  have  produced  a  temporal  loss  to  the  plaintiff  in  special 
damage  sustained,  or  they  must  convey  a  charge  of  some  act 
criminal  in  itself,  and  indictable  as  such,  and  subjecting  the  pai'ty 
bo  an  infamous,  more  especially  a  corporal,  punishment ;  or  some 
indictable  offense,  involving  moral  turpitude."  1  Hill,  on  Torts, 
239  ;  Brooker  v.  Coffin,  5  Johns.  188 ;  Young  v.  Miller,  3  Hill, 
21 ;  2  E.  D.  Smith,  388 ;  Dial  v.  ITolter,  6  Ohio  St  228 ;  Turner  v. 
Ogde?!,  2  Salk.  696 ;  Van  Ness  v.  HamiUon,  19  Johns.  367 ;  McCuen 
ads.  Ludlum,  2  Harr.  (N.  J.)  12 ;  Birch  v.  Benton,  26  Mo:  153. 

These  authorities,  and  the  general  current  of  decisions,  warrant 
us  in  saying,  thatj  to  render  words  actionable  per  se,  on  the  ground 
that  they  impute  criminality  to  the  plaintiff,  they  must,  first,  be  such 
as  charge  him  with  an  indictable  offense  ;  and,  second,  the  offenst 
charged  must  involve  a  high  degree  of  moral  turpitude,  or  subject 
the  offender  to  infamous  punishment 

In  the  case  before  us,  the  words  charged  are  not  such  as  would, 
if  true,  render  the  plaintiff  liable  to  indictment    The  charge  mad? 
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ia  cognizable  only  by  a  court  in  which  indictments  and  trial  by  jury 
are  unknown^  and  in  which  punishments  are  graduated  rather  with 
reference  to  the  exigencies  of  the  service  than  to  the  intrinsic  turpi* 
tude  of  the  offense. 

Counw?!  have  referred  us  to  no  case,  and  we  are  not  aware  of  any, 
It  which  a  charge  of  a  crime  or  misdemeanor  of  a  purely  military 
chai*acter,  and  cognizable  only  by  a  court-martial,  has  been  held 
actionable  without  special  damage. 

We  hold  that  the  demurrer  to  plaintiff's  petition  was  properlj 
sustained  by  the  court  below,  and  its  judgment  ifl  therefore  affirmed 


HowK,  plaintiff  in  error,  v.  MiirNics. 

(lOOhloSt.  4as.) 
Action  for  value  of  stolen  property  against  offender. 

In  an  action  to  reoover  the  valae  of  property  alleged  to  have  been  stolen  from 
the  plaintiff  by  the  defendant,  heldt  that  the  right  of  action  was  not  bus* 
pended  until  the  determination  of  a  criminal  prosecation  against  the 
offender 

This  was  an  action  against  the  defendant,  Minnick,  to  recover  the 
value  of  certain  property  alleged  to  have  been  stolen  by  him. 

The  plaintiff,  in  his  petition,  filed  in  1866,  sets  forth  the  following : 
That,  on  or  about  the  20th  day  of  March,  1854,  he  was  the  owner  of 
certain  United  States  and  foreign  gold  and  silver  coin,  of  the  value 
and  amount  of  eight  hundred  and  fifty  dollars ;  that  the  same  was 
in  possession  of  and  kept  by  the  plaintiff  in  his  dwelling-house  at 
Wellington,  Ohio ;  that  the  defendant,  Minnick,  in  the  night  season, 
did  unlawfully,  feloniously,  and  with  force  and  violence,  against  the 
will  of  the  plaintiff,  and  without  his  knowledge,  break  and  enter 
into  said  dwelling,  and  did  then  |ind  there  fraudulently  take,  steal, 
and  carry  away  said  coin,  and  convert  the  same  to  his  own  use,  and, 
fi-om  that  date  to  the  present,  fraudulently  concealed  such  taking 
and  concealing  of  the  coin  from  the  plaintiff;  and  that  the  defend- 
ant's connection  with  the  taking  and  conversion  of  the  coin  was 
fmndulently  concealed  from  the  plaintiff's  knowledge.  That,  by 
reason  of  the  premises,  the  plaintiff  has  been  damaged  in,  and  there 
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is  due  to  the  plaintiff  from  the  defendant,  the  sum  of  one  thousand 
and  six  hundred  dollars,  for  whieh  judgment  is  asked. 

i  lie  defendant  demurred  to  this  petition,  first,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action ;  and, 
second,  that  it  appeared  upon  the  face  of  the  petition  that  the  action 
was  barred  by  the  statute  of  limitation. 

The  demurrer  was  sustained  and  the  plaintiff  filed  his  writ  of 
error. 

(7.  H.  Dickson,  for  plaintiff  in  error. 
N.  J.  Johnson,  for  defendant  in  error. 

White,  J.    Two  questions  arise  in  this  case. 

The  first  is,  whether  the  plaintiff's  right  of  action  is  merged  in 
the  crime  committed  in  the  taking  and  conyersion  of  his  property ; 
or  rather,  according  to  the  more  modem  doctrine  in  England,  is 
suspended  until  the  determination  of  a  criminal  prosecution  against 
the  offender. 

A  great  diversity  of  decision  is  found  in  regard  to  this  doctrine 
in  the  different  states.  In  some  it  is  recognized  in  a  modified  form, 
while  in  others  its  existence  is  denied. 

In  the  case  of  the  Boston  and  Worcester  R.  R.  Co,  v.  Dana,  1  Gray, 
%'d,  it  is  held  by  the  supreme  court  of  Massachusetts  that  the  doe- 
trine  of  the  English  law,  that  for  goods  stolen  no  action  lies  against 
the  felon  before  the  institution  of  criminal  proceedings  against  him, 
is  not  in  force  in  that  state.  And  in  the  lucid  and  elaborate  opinion 
of  BiQELOW,  J.,  the  weight  of  American  authority  is  stated  to  bo 
in  accordance  with  the  conclusion  arrived  at  in  that  case. 

In  this  state  we  have  no  common-law  offenses ;  and,  looking  to 
the  origin  of  the  rule,  and  the  reasons  upon  which  it  is  fotmded,  in 
connection  with  the  policy  of  our  system  of  criminal  jurisprudence, 
we  regard  its  adoption  here  as  unnecessary  for  the  purpose  of  pub- 
lic  justice,  and,  in  the  absence  of  legislation  to  the  contrary,  as  an 
unwarranted  restriction  upon  the  lights  of  the  citizen. 

(The  remainder  of  the  opinion  relates  exclusively  to  the  question 
whether  the  action  had  been  barred  by  the  statute  of  limitation,  and 
is  local  in  character.) 

Judgment  affirmed. 
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(19  Ohio  St.  608.) 
IXooree — AHmony  crfter  foreign  divorce. 

A.  husband  deserted  his  wife  in  Ohio,  where  lx>th  parties,  up  to  the  time  of  the 
desertion,  were  domiciled,  and  where  elie  remained.  To  a  petition  hy  the  wi  fe 
for  divorce  and  alimony,  the  husband  set  up  a  decree  of  divorce  obtained  by 
him  in  Indiana,  under  proceedings  in  compliance  with  the  statutes  of  tluit 
state,  but  in  which  there  was  no  jurisdiction  of  the  person  of  the  wife 
except  by  constructive  service,  and  of  which  she  had  no  actual  notice. 
Ileldf  that  her  domicil  remained  unaffected  by  the  desertion  of  the  husband, 
and  that  the  decree  was  no  defense  to  her  petition  for  alimony. 

Mart  F.  Cox,  the  plaintiff  below,  and  a  resident  of  Ohio,  filed 
her  petition  for  a  divorce  from  her  husband  on  the  ground  of  deser- 
tion^j  and  praying  alimony.  The  defendant,  the  present  plaintiff  in 
error,  answering,  set  np  a  decree  of  divorce  obtained  in  Indiana  afVr 
proceedings  in  compliance  with  the  statutes  of  that  state.  It  appearc-d 
that  the  wife  had  never  had  actual  notice  of  the  proceeding  in  the 
courts  of  Indiana  for  a  divorce,  nor  that  a  decree  had  been  granted 

The  prayer  of  the  petition  was  granted,  and  a  divorce  ordered  ani. 
alimony  allowed. 

From  this  judgment  the  defendant  appealed* 

Tliofnas  Millikin,  for  plaintiff  in  error. 
Caldwell  di  CaldweU^  for  defendant  in  error. 

White,  J.  (after  deciding  a  question  of  practice) : 

The  second  question  is,  whether  the  Indiana  decree  of  divorce 
constitutes  a  defense  to  the  claim  for  alimony. 

It  is  not  necessary  in  this  case  to  examine  the  decisions  favoring 
the  doctrine  that  a  foreign  decree  of  divorce  is  void  where  the 
defendant,  was  non-resident  and  there  was  no  jurisdiction  of  his 
person  except  by  constructive  service;  nor  those  which  make  the 
validity  of  such  decree  depend  upon  the  place  of  the  marriage  or  of 
Uie  offense. 

The  statute  and  the  decisions  of  this  state  are  to  the  effect,  that 
the  place  of  the  marriage,  of  the  offense,  and  the  domicil  of  tlir 
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defendant,  are  not  necessary  to  jurisdiction.  It  is  suflScient  here 
that  the  petitioning  party  has  been  a  bona  fide  resident  of  the  state 
for  the  statutory  period,  and  that  th^  suit  is  instituted  in  the  proper 
county.  1  S.  &  C.  Stat  513;  Oooyw  v.  Cooper y  7  Ohio,  594;  Mans- 
field V.  Mclniire,  10  id.  27. 

The  same  rule  prevails  in  many  of  the  other  states.  Hardiiig  y. 
Alde7i,  9  Qreenl.  140;  Diison  v.  Ditson,  4  R  I.  87;  ToUti  v.  Tolimy 
2  Blackf.  407 ;  Thompson  v.  The  State,  28  Ala.  13 ;  GUason  v.  QUa- 
son,  4  Wis.  64;  2  Bish.  on  M.  and  D.,  chap.  xi. 

The  ground  upon  which  the  validity  of  these  decrees  is  main- 
tained is,  that  marriage,  being  a  relation  involving  the  social  status 
of  a  party  to  it,  the  state  of  which  the  complaining  party  is  a  bofia 
fide  resident  has  the  right  to  determine  his  matrimonial  status ;  and, 
in  view  of  the  new  relations  that  may  be  formed  in  consequence  of 
the  dissolution  of  the  marriage  in  the  state  where  the  decree  is  pro- 
nounced, that  public  policy  requires  the  recognition  of  the  validity 
of  such  decrees  in  other  states. 

But  the  principle  upon  which  the  validity  of  such  decrees  rests 
does  not  require  that  they  should  be  allowed  to  operate  in  the  for- 
eign jurisdiction  beyond  the  dissolution  of  the  marriage.  Harding 
v.  Alden,  supra;  2  Kent's  Com.  s.  p.  110,  note  a. 

In  speaking  to  this  point  Mr.  Bishop,  in  his  valuable  work  above 
refeiTed  to,  says :  "  The  granting  of  a  divorce  by  the  one  state, 
under  these  circumstances,  does  not  interfere  with  the  rights  of 
the  other  state,  or  its  apparently  divorced  subject  Probably  the 
decree  is  not  directly  binding  upon  the  person  of  such  subject  unless 
he  appears  and  answers  to  the  suit,  or,  at  least,  has  notice  of  it 
served  upon  the  person  within  the  jurisdiction  of  the  court  render- 
ing it  He  is  not  necessarily  bound  by  any  collateral  clause  in  it,  as 
tliat  he  pay  alimony ;  and  he  only  ceases  to  be  a  husband  because 
he  has  ceased  to  have  a  wife."  1  Bish.  on  M.  &  D.  §  156  (731), 
§  170  (739). 

In  the  present  case  the  marriage  was  solemnized  in  this  state, 
where  both  the  parties  had  their  domicil,  until  the  desertion  of  the 
husband.  The  wife's  domicil  remained  unaffected  by  his  desertion. 
She  had  no  knowledge  of  the  proceedings  for  divorce  until  after  the 
filing  of  her  present  petition,  and,  if  her  allegations  are  true,  the 
grounds  upon  which  the  husband  obtained  the  divorce  were  false. 

At  the  time  of  the  offense  this  state  was,  and  still  is,  the  place  of 
her  domicil,  and,  on  the  facts  alleged  in  her  petition,  she  would  be 
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entitled,  under  onr  laws,  to  either  divorce  or  alimonyi  or  both,  at 
her  election. 

The  qnestion,  therefore,  is,  whether  the  ^r^ar^a  decree  can  be 
made  available,  not  merely  to  effect  a  dissolution  of  the  marriage, 
but  to  defeat  the  right  of  the  petitioner  to  the  alimony  which  the 
statute,  upon  the  facts  as  they  exist  in  regard  to  the  husband's  deser- 
tion, intended  to  provide  for  her. 

We  think  the  decree  ought  not  to  have  such  effect 
-*  In  arriving  at  this  conclusion  we  make  no  distinction  between 
a  decree  rendered,  under  the  circumstances  of  this  case,  in  a  foreign 
and  one  rendered  in  a  domestic  forum. 

In  either  case,  to  give  to  a  decree  thus  obtained  the  effect  claimed 
for  it,  would  be  to  allow  it  to  work  a  fraud  upon  the  pecuniary 
rights  of  the  wife.  Such  a  result,  in  our  opinion,  is  rendered  neces- 
sary by  no-principle  of  comity  or  public  policy — the  only  grounds 
upon  which  ex  parte  decrees  of  divorce  are  authorized  and  sup- 
ported. 

It  is  not  essential  to  the  allowance  of  alimony  that  the  marriage 
relation  should  subsist  up  to  the  time  it  is  allowed.  On  appeal, 
alimony  may  be  decreed  by  the  district  court,  notwithstanding  the 
subsisting  divorce  pronounced  by  the  court  of  common  pleas.  It  is 
true  the  statute  speaks  of  the  allowance  as  being  made  to  the  wife. 
But  the  term  "  wife  "  may  be  regarded  as  used  to  designate  the  person, 
and  not  the  actual  existing  relation;  or  the  petitioner  may  still 
be  regarded  as  holding  the  relation  of  wife  for  the  purpose  of 
Enforcing  her  claim  to  alimony. 

In  Mansfield  v.  Mclntire,  supra,  a  divorced  wife  was  regarded  as 
the  widow  of  her  former  husband  after  his  decease,  and  as  such 
widow  entitled  to  dower. 

In  Richardson  v.  Wilson,  8  Yerg.  57,  the  legislature,  at  the 
instance  of  the  husband,  had,  by  special  act,  granted  a  divorce  dis- 
solving the  marriage.  The  act  contained  the  following  provision : 
*^  That  nothing  in  this  act  contained  shall  deprive  the  said  Mary 
Ann  of  her  right  to  alimony,  if  by  law  she  is  entitled  to  the  same." 
Upon  bill  filed  by  the  wife  after  the  divorce,  it  was  held,  under  the 
statute  of  Tennessee,  which,  as  regards  the  point  now  under  con- 
sideration, is  substantially  like  our  own,  that  she  was  entitled  to 
such  portion  of  her  former  husband's  estate  as  the  court,  from  the 
nature  of  the  case,  deemed  proper. 

Vol.  IL— 53 
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A  similar  principle  was  recognized  in  Grane  v.  Meginnxs^  1  Gill 
&  J.  464. 

In  Shotwell  v.  Skohoell,  1  Sm.  &  M.  Ch.  51,  it  was  held  that,  vhcrc, 
upon  the  bill  of  the  wife  against  the  husband,  a  decree  a  vinouk 
Diatrifmnii  has  been  gi'anted,  the  mere  omission  in  that  decree  lo 
provide  for  the  alimony  of  the  wife  cannot  aflfect  the  wife's  right  to 
such  provision,  at  a  subsequent  time,  by  a  sepai*ate  and  distinct  pro- 
ceeding. 

In  that  case,  the  circuit  court  having  decreed  a  divorce  a  vinculo 
at  the  instance  of  the  wife,  the  superior  court  of  chancery  took  juris- 
diction of  a  bill  by  the  divorced  wife  against  the  husband  for  alimony. 
It  is  said  by  the  chancellor  in  that  case,  that  ^'  a  decree  for  alimony 
results  from  the  decree  for  a  divorce,  but  is  not  identical  with  it,  or 
a  necessary  part  of  it" 

In  the  subsequent  progress  of  the  case  on  appeal,  the  prayer  of 
the  wife  for  alimony  was  denied,  on  the  ground  that,  as  no  good 
reason  existed  for  her  not  having  asked  for  alimony  at  the  time  she 
obtained  her  divorce,  she  ought  not  to  be  allowed  to  assert  the  light 
in  a  separate  forum  at  a  subsequent  period. 

In  the  decision  of  the  case  in  the  court  of  appeals,  it  is  said  by  the 
court :  "  We  do  not  intend  to  intimate  that  there  may  not  be  caeea 
in  which  an  original  bill,  after  a  decree  for  a  divorce,  could  be  main- 
tained for  alimony,  but  only  that  the  present  bill  shows  no  sufficient 
reason  for  not  taking,  or  at  leiist  asking,  such  a  decree  from  the  cir- 
cuit court,  touching  the  matter  now  in  litigation.  A  good  reason 
must  be  alleged  why  the  alimony  was  not  at  the  proper  time  allowed. 
What  will  be  a  good  reason  must  depend  upon  the  facts  of  the  case 
when  presented." 

In  regard  to  the  bearing  of  the  opinion  quoted,  upon  the  case 
before  us,  it  is  sufficient  to  say,  that  no  stronger  reasons  can  ari-re 
for  recognizing  the  right  to  alimony  after  divorce,  than  where,  as  is 
alleged  in  this  case,  the  divorce  was  obtained  upon  false  grounds, 
with  no  opportunity  to  the  wife  to  assert  the  right. 

For  the  ruling  of  the  district  court  as  to  the  effect,  on  appeal,  of 
the  findings  of  the  court  below,  the  judgment  is  reversed,  and  the 
^ause  remanded  for  a  new  trial. 
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(19  Ohio  St.  640.) 
WiU —  Condition  not  to  eonte$k 

A  eondltion  in  a  will  excluding  from  a  share  in  the  estate  any  heir  of  testator 
who  "  goes  to  law  to  break  his  will "  is  valid,  both  as  to  real  and  personal 
property. 

Upon  a  breach  of  sach  a  condition  the  legacy  forfeited  will  pass  to  the  general 
residuary  legatee. 

Motion  for  leave  to  file  petition  in  error  to  reyerse  a  judgment 
entered  below. 

C.  L.  VaUandtgham,  for  the  motion* 

Young  dk  OoiUchaXl^  opposed. 

ScoiTy  J.  Samnel  D.  Bradford,  as  snryiving  executor  of  the  last 
will  and  testament  of  John  Bradford,  deceased,  filed  his  petition  in 
the  court  below  to  obtain  a  construction  of  the  wiU  of  his  testator. 

By  that  will,  a  legacy  of  six  hundred  dollars  was  bequeathed  to 
William  Bradford,  the  present  plaintiff,  and  it  also  contained  a  pro* 
vision  as  follows :  "  Now,  if  any  of  my  heirs  is  dissatisfied  and  goes 
U>  law  to  break  this  will,  then  my  will  is,  and  I  direct,  that  they  shall 
have  no  part  of  my  estate,  and  I  debar  them  from  any  part  of  my 
estate  whatever.'* 

The  petition  in  the  court  below  alleged,  and  the  court  found,  that 
William  Bradford,  after  the  probate  of  the  will,  had  instituted  pro- 
ceedings to  contest  and  set  aside  the  same,  which  resulted  in  a 
judgment  sustaining  the  validity  of  the  wilL  The  court  thereupon 
held,  among  other  things,  that  the  clause  of  the  will  above  quoted 
was  and  is  a  good  and  valid  provision,  and  that  in  virtue  thereof 
the  said  William  Bradford,  having  brought  suit,  as  aforesaid,  to  set 
aside  the  will,  had  thereby  forfeited  all  right  to  any  share  of  the 
estate,  and  to  the  legacy  of  six  hundred  dollars ;  and  a  decree  was 
entered  accordingly. 

The  plaintiff  here  claims,  among  other  things,  that  this  portion 
of  the  decree  was  erroneous ;  that  the  clause  of  forfeiture,  in  the 
eveni  of  an  attempt  to  set  aside  the  will,  must  be  regarded  as  in 
terrorem  only,  and  therefore  void  in  law.    In  the  case  of  a  condition 
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Bubsequent  such  as  this^  and  where  the  subject  of  disposition  is 
personal  estate^  the  doctrine  of  the  English  courts  is^  that  the 
condition  is  to  be  regarded  as  in  terrorem  only,  and  that  a  legacy 
wUl  not  be  forfeited  by  a  contest  of  the  will  instituted  by  the  legatee, 
unless  by  the  terms  of  the  will  the  legacy  be  given  over  to  another, 
or  be  specially  directed  to  fall  into  the  residue,  upon  breach  of  the 
condition.  Bat  this  doctrine  has  never  been  applied  to  deviaes  of 
real  estate.  The  distinction  seems  to  have  arisen  from  the  &ct  that 
in  England  the  ecclesiastical  courts  early  adopted  the  rule  of  the 
civil  law  upon  I^atory  questions,  and  this  regarded  such  condition 
as  in  terrorem  only.  Courts  of  equity  seem  to  have  followed  the 
rule  of  the  ecclesiastical  courts  in  respect  to  legacies,  and  that  of 
the  common  law  as  to  land.  1  Jar.  on  Wills,  850 ;  2  Will,  on  Exec 
1094  (star  paging) ;  2  Eq.  L.  C.  340,  et  seq.  That  such  a  condition 
is  valid,  in  a  will  of  real  estate,  seems  to  be  settled  in  England. 
Cooke  V.  Turner,  15  M.  and  W.  727.  It  would  be  difficult  to  assign 
a  satisfactory  reason,  grounded  upon  principle,  for  holding  otherwise 
in  regard  to  personalty.  In  regard  to  both,  it  is  the  duty  of  the 
courts  to  carry  out  the  intention  of  the  testator,  unless  that  intention 
be  contrary  to  the  policy  of  the  law.  "So  considerations  of  public 
policy  require  that  an  heir  should  contest  the  doubtful  questions  of 
fact;  or  of  law  upon  which  the  validity  of  a  devise  or  a  bequest  ma} 
depend.  The  determination  of  such  questions  ordinarily  affects 
only  the  interests  of  the  parties  to  the  controversy.  As  was  said  by 
the  court  in  the  case  of  Cooke  v.  Turner,  supra :  ^  There  is  no  duty 
on  the  part  of  an  heir,  whether  of  perfect  or  imx)erfect  obligation, 
to  contest  his  ancestor's  sanity.  It  matters  not  to  the  state  whether 
the  land  is  enjoyed  by  the  heir  or  devisee." 

We  find  no  American  decisions  bearing  directly  upon  the  question ; 
but  we  see  no  reason  to  doubt  the  soundness  of  the  ground  assumed 
by  Judge  Bedfield  in  his  work  on  the  law  of  wills,  where  he  says, 
(page  679) :  ^'  The  rule  of  the  English  law,  as  to  conditions  against 
disputing  the  will,  annexed  to  some  bequests,  seems  to  b^>  in  a 
most  absurd  state  of  confusion.  It  is  held,  such  a  condition  is  void 
as  to  personalty,  unless  the  legacy  be  given  over,  in  the  event  of 
failure  to  perform  the  condition;  but  that  such  a  condition  ia 
entirely  valid  as  to  real  estate,  whether  there  be  any  gift  over  or  no^ 
And  it  is  agreed  that  there  is  no  substantial  ground  for  any  disciLC- 
tion  m  this  respect  between  real  and  personal  estate.  Hence  we 
assume  that  in  this  country,  any  such  condition,  which  is  reason- 
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able, —  as  one  against  disputing  one's  will  surely  is,  as  nothing  can 
be  more  in  conformity  to  good  policy  than  to  prevent  litigation, — 
will  be  held  binding  and  valid/' 

We  think,  then,  that  the  court  below  did  not  err  in  holding  this 
condition  to  be  valid,  and  that  upon  its  breach  the  plaintiff's  legacy 
would  pass  to  the  general  residuary  legatees  named  in  the  will, 
without  express  words  to  that  effect 

From  certain  findings  of  fact  made  by  the  court  below,  it  appeal  h 
that,  at  the  time  when  the  plaintiff  instituted  proceedings  to  contest 
the  will  under  which  he  now  claims,  the  will  had  been  admitted  to 
probate  by  order  of  the  court  of  common  pleas,  upon  appeal  from 
the  probate  court,  but  had  not  been  fully  and  correctly  recorded 
by  the  probate  judge —  that  he  had  left  blanks  in  the  record  of  che 
will,  where  pen  erasures  and  interlineations  appeared  in  the  original 
will  as  probated,  which  he  subsequently  filled  up,  so  as  to  corres- 
pond with  the  originaL  And  the  plaintiff  here  claims  that  he  con- 
tested the  validity  of  the  wiU  as  it  appeared  of  record,  which  was 
different  from  the  real  will,  as  proved  and  ordered  to  be  recorded. 
The  court  below,  however,  has  found  that  the  will  was  admitted  to 
probate,  and  that  the  plaintiff  after^'ard  contested  it  And  we  can- 
not say  that  the  court  erred  in  so  finding.  K  the  will  was  imper- 
fectly recorded,  it  does  not  follow  that  the  subsequent  contest 
referred  to  the  will  as  recorded.  The  issue  of  devisavit  vel  rwn,  pro- 
vided for  by  statute,  is  made  upon  the  original  writing  purporting 
to  be  the  will,  and  not  upon  the  record  of  it  This  issue  may  be 
made  and  tried  at  any  time  after  tlie  will  has  been  admitted  to  pro- 
bate, and  before  any  actual  record  of  it  has  been  made.  -  Such  an 
issue  draws  in  question,  not  the  accuracy  of  the  recorded  copy,  but 
the  valid  execution  of  the  original. 

There  are  other  questions  which  the  plaintiff  in  error  seeks  to 
raise,  but  in  which  he  has  no  interest,  if  he  is  excluded  by  hia 
contest  of  the  will  from  the  rights  of  a  legatee.  Of  the  rulings  of 
the  court  upon  other  questions,  those  only  whose  rights  were  thereby 
affected  can  have  a  right  to  complain. 

Motion  overruled. 


422  OHIO, 

CU7  T.  Edgerton. 


Olay,  plaintiff  in  error,  y.  Edgebtoit. 

(19  Ohio  St.  649.) 
Promiuory  ncU — guaranty  ofpaymmU. 

The  owner  and  holder  of  a  promiseory  note  transferred  it  to  the  plaintiff,  and, 
at  the  same  time,  indorsed  thereon  the  following :  "  I  guarantee  the  pay- 
ment  of  the  within  note  to  C.  Edgerton  or  order. — Isaac  Clay."  In  an  action 
on  the  guaranty,  hM,  first,  that  no  consideration  for  the  guaranty  need  he 
alleged ;  second,  that,  as  the  guaranty  was  ahsolnte,  no  ayerment  of  demand 
and  notice  was  necessazy. 

This  is  a  petition  in  error,  prosecuted  in  this  court  to  reyerse  a 
judgment  of  the  district  court  of  Wood  county,  affirming  a  judg- 
jnent  of  the  common  pleas  of  that  county  in  fayor  of  the  defendant 
in  error  and  against  the  plaintiffs  in  error. 

The  plaintiff  in  the  original  case,  Edgerton,  attempted  to  bring 
his  action  against  both  Clay  and  Hoot,  and  the  following  is  a  copy 
of  the  statements  of  his  petition  : 

^*  The  plaintiff  says  that  this  his  action  is  founded  on  a  promis* 
sory  note,  of  which  the  following  is  a  copy : 

MONTGOKEBT,  Fehroary  28, 1800. 
Four  years  after  date,  I  promise  to  pay  Thomas  S.  Oarman,  or  bearer,  the 
pom  of  one  hundred  dollars,  for  value  received,  with  use. 

(Name  in  German)  JOHN  HOOT. 

'^  On  the  back  of  said  note  are  the  following  indorsements : 

Without  recourse.  D.  L.  JUNE. 

I  guarantee  the  payment  of  the  within  note  to  C.  Edgerton  or  order. 
Mwrdh  26,  1863.  ISAAC  CLAY. 

^*  The  defendant  John  Hoot  is  liable  on  said  note  as  maker,  and 
the  defendant  Isaac  Clay  as  indorser  and  guarantor.  The  plain- 
tiff, Chester  Edgerton,  is  the  holder  and  owner  of  said  note.  There 
is  due  from  the  defendants  to  the  plaintiff  on  said  promissory  note 
the  sum  of  one  hundred  dollars,  which  he  claims,  with  interest  from 
the  28th  day  of  February,  1860,  and  for  which  he  asks  judgment*' 

The  defendant  Clay  was  duly  served  with  process,  but  it  does 
not  appear  that  Hoot  was  ever  served  with  process,  either  actually 
ir  constructively,  or  that  he,  at  any  time,  appeared  in  the  case 
\^hile  in  the  court  of  common  pleas. 
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Clay  appeared,  and  demurred  to  the  petition,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
him.  The  demurrer  was  overruled,  and,  m  the  petition  in  error  in 
the  district  court,  that  ruling  was  assigned  for  error. 

Thereupon  Clay  answered  in  these  words :  "  And  now  comes  the 
:ia.id  defendant,  and,  admitting  the  execution  of  said  note  as  set  up 
in  said  petition,  says  that  said  note  was  assigned  to  him  by  T.  S. 
Carman,  and  by  him  assigned,  long  after  its  delivery  and  the  assign- 
ment thereof  to  him  by  said  Carman,  and  before  the  same  became 
due,  to  plaintiff.  Affiant  says  the  plaintiff  gave  him  seventy-five 
cents  on  a  dollar  for  said  note,  and  no  more.  That,  in  consideration 
thereof,  he  assigned  and  conveyed  the  same  to  the  plaintiff.  And 
defendant  says  that  plaintiff  never  has  assigned  said  note  to  Hoot, 
the  maker  thereof,  nor  demanded  payment  of  said  Hoot  thereof, 
nor  has  he  presented  said  note  to  this  defendant,  or  demanded  pay- 
ment thereof,  nor  notified  this  defendant  that  said  note  was  unpaid ; 
%nd  defendant  says  that  for  a  long  time  after  said  note  fell  due,  to 
wit,  for  nearly  six  months  thereafter,  said  Hoot  resided  in  Wood 
county,  and  was  perfectly  responsible,  and  said  note  could  have 
been,  with  reasonable  care  or  diligence,  collected  of  said  Hooi, 
wherefore  this  defendant  prays  that  he  may  be  hence  dismissed,"  etc 

To  this  answer  Edgerten  demurred,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  defense.  The  court  sustained 
this  demurrer;  and  the  case  being  submitted  to  the  court,  a  judg- 
ment was  thereupon  rendered  against  both  Clay  and  Hoot  for  the 
amount  named  in  the  note,  and  interest.  The  ruling  of  the  court 
of  common  pleas,  sustaining  the  demurrer  to  the  answer  of  Clay, 
was  also  assigned  for  error  in  the  district  court.  And  it  is  assigned 
for  error  in  this  court  that  the  said  district  court  erred  in  affirming 
the  judgment  of  the  court  of  common  pleas. 

Henry  H  Dodge  and  /.  R.  Tyler,  for  plaintiff  in  error. 

J.  F,  A  8.  B,  Price,  for  defendant  in  error, 

Bbinkerhoff,  C.  J.  (after  stating  the  facts).  The  case  presents 
three  principles :  1.  Did  the  court  of  common  pleas  err  in  overrul- 
ing the  demurrer  of  Clay  to  Edgerton's  petition?  2.  Did  that 
court  err  in  sustaining  the  demurrer  to  Clay's  answer  ?  And,  3.  Did 
that  court  err  in  giving  a  joint  judgment  against  both  Clay  and  Hoot 
for  the  amount  of  the  note  and  interest?    These  in  their  order. 


y^ 
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And  fiiBt  as  to  the  snfficiencj  of  the  petition. 

It  is  claimed  in  argument  in  behalf  of  the  plaintifEs  in  error,  that 
the  petition  is  defective,  for  the  alleged  reason  that  no  good  or  valid 
consideration  for  Clay's  guaranty  of  payment  of  the  note  is  alleged 
in  the  petition.  We  think  otherwise.  No  motion  was  made  in  the 
ease  to  compel  the  plaintiff  to  make  his  petition  more  definite  and 
certain  in  its  averments,  and  under  the  provisions  of  tlie  code  of 
civil  procedure  it  is  to  be  liberally  construed  for  purposes  of  justice. 
As  applied  to  a  negotiable  note,  the  words  ^^  indorsement  and 
indorser"  imply  a  transfer  of  the  title  to  the  instrument  indorsed, 
and  the  acceptance  of  such  transfer  is  itself  a  sufficient  considera- 
tion for  the  guaranty  accompanying  the  indorsement.  Clay  is  not 
only  alleged  to  be  a  guarantor  of  the  payment  of  the  note,  but  also 
to  be  liable  to  the  plaintiff  as  an  indorser  thereof  And  this  imports 
a  consideration,  as  is  ruled  in  How  <&  Co.  v.  KembaUet  aL,  2  McLean, 
103 ;  and  in  ffeiUon  v.  Hulberty  3  Scam.  (111.)  489.  True,  had  Edger- 
ton  relied  solely  on  the  fact  of  Clay's  indorsement  of  the  note  as  a 
ground  of  recovery,  he  might  have  failed  in  his  action  —  failed  for 
want  of  due  demand  and  notice,  perhaps,  but  not  for  want  of 
indorsement. 

In  the  second  place,  it  is  argued  by  counsel  for  plaintiffs  in  error 
that  the  petition  is  insufficient,  because  it  contains  no  allegations 
of  demand  by  Edgerton  upon  Hoot,  the  maker  of  the  note,  for  pay- 
ment thereof,  and  notice  to  Clay  of  non-payment. 

On  this  point  much  confusion  has  doubtless  arisen  from  a  failure 
to  discriminate  between  a  guaranty  which  depends  on  some  con- 
tingency or  condition,  and  one  which  is  in  its  terms  absolute 
and  unconditional.  Where  a  guaranty  is  dependent  on  some  con- 
dition or  contingency  expressed  in  or  fairly  implied  from  tlnj  terms 
of  the  contract  of  guaranty,  a  compliance  with  those  terms  on  the 
part  of  the  guarantee  is  necessary,  aud  must  be  alleged  and  proved 
in  order  to  a  recovery  upon  it.  But  where  the  guaranty  of  payment 
is  absolute  and  unconditional,  we  are  of  opinion  that  it  is  not 
necessary,  in  order  to  make  out  a  prima  facie  case  for  recovery,  to 
aver  or  prove  either  demand  or  notice.  This,  we  think,  is  fairly 
inferable  from  what  is  said  by  this  court  in  Bashford  v.  Shaw,  4 
Ohio  St.  266.  And  this  view  of  the  question  is  directly  ruled  in 
Alle7i  V.  Rightmere,  20  J.  R  365;  Brown  v.  Curtiss,  2  Coms.  225; 
Breed  v.  Hillhouse,  7  Conn.  523 ;  Read  v.  Cutis,  7  GreenL  1 S6 ;  and 
Hiaton  V.  Hulberty  3  Scam.  (111.)  489.    We  are  aware  that  rases  may 
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be  found  in  which  the  point  has  been  ruled  otherwise;  but  it  seems 
to  ns  that  the  reasoning  of  Bbokson,  J.,  in  Brown  y.  Curtiss, 
supra,  is  unanswerable  and  irresistible.  And  there  is  nothing  either 
in  Bash/ordr.  Shaw,  supra^  or  in  Forest  y.  Stewart,  14  Ohio  St  240^ 
adverse  to  this  conclusion ;  and  what  is  said  by  the  court  in  Oreetie 
T.  Dodge  <&  Cogswell,  2  Ohio^  431>  related  to  a  case  in  which  tlie 
court  construed  the  contract  of  guaranty  sued  on  to  be  a  conditioua? 
one.  Now,  the  contract  of  guaranty  in  the  case  before  us  is  abso- 
lute and  unconditional.  Its  language  is:  ^'I  guarantee  the  pay- 
ment of  the  within  note  to  0.  Edgerton  or  order;"  and  we  are  o*^ 
opinion  that  no  averment  of  demand  or  notice  in  the  petition  was 
necessary ;  and  if  any  loss  had  resulted  to  the  guarantor  by  reason 
of  any  laches  on  the  part  of  the  guarantee,  such  laches,  if  it  could 
be  made  available  at  all,  would  be  matter  of  defense  to  be  set  up  by 
the  guarantor.  For  these  reasons  we  are  of  opinion  that  there  wa* 
no  error  in  the  overruling  of  the  demurrer  to  the  petition. 

The  next  question  is,  Did  the  court  of  common  pleas  err  in  sus- 
taining the  demurrer  to  the  answer  ?  The  substance  of  the  answer, 
or  rather  the  substance  of  what  the  pleader  seems  to  wish  to  be  under- 
stood as  averring,  is,  that,  for  nearly  six  months  after  the  note 
became  due,  the  maker.  Hoot,  continued  to  reside  in  Wood  county, 
and  was  during  all  that  time  in  solvent  circumstances,  and  that,  had 
the  note  been  sued  on  during  that  time,  it  might  have  been  col- 
lected from  him.  Whether,  if  this  averment  was  true,  and  it  was 
also  true  that  at  the  time  suit  was  brought  upon  the  guaranty  Hoot 
had  left  Wood  county  and  had  become  utterly  msolvent,  the  guarantor 
would  have  been  discharged  from  the  obligations  of  his  contract  of 
guaranty,  is  a  question  which  we  are  not  called  on  to  tlecidc  . 
because,  for  aught  that  appears  in  the  answer.  Hoot  may  still  be, 
and  may  all  along  have  been,  a  resident  of  Wood  county,  and  the 
owner  of  property  subject  to  execution  ample  to  satisfy  any  judg- 
ment on  this  note. 

The  court  of  common  pleas  did,  however,  fall  into  one  error,  and 
one  which  is  doubtless  due  to  the  carelessness  of  the  attorneys  in 
not  looking  after  their  journal  entries.  The  court  gave  judgment 
against  Hoot  as  well  as  Clay,  although  the  former  had  never  come 
nor  been  brought  into  court,  and  as  to  him  the  court  acted  without 
jurisdiction.  The  judgment  against  him  as  it  stands  is  void;  but 
he  is  entitled  to  rid  himself  of  the  cloud  of  a  void  judgment.  The 
ioint  judgment  of  the  court  of  common  pleas  against  Hoot  and  Clay.. 
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and  the  judgment  of  affinnanoe  by  the  district  court,  will,  there* 
fore,  be  reyersed ;  and  proceeding  to  render  such  judgment  as  those 
courts  ought  to  hare  rendered,  there  will  be  entered  a  judgment 
against  Olaj  alone  for  the  amount  of  the  note,  with  interest  up  to 
this  time,  with  costs  accruing  in  the  common  plea&  The  costs  in 
error  will  be  adjudged  against  Edgerton,  the  defendant  in  error. 

Soon,  Wbloh,  White  and  Day,  JJ.,  concurred. 
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br  THB  Matter  of  Mabtik  Oovkbb. 

(80  Gil.  (16.) 
Ndturalwatum — Co^mfrumrkm  juriidiiction, 

A  oonrt  haying  original  jurlBdiction  of  some  actlona  cognizable  hj  the  oonrti 
of  law  under  what  is  known  as  the  "common  law  of  England/'  has  ''com- 
mon-law Jarisdiction/'  within  the  meaning  of  the  third  section  of  the  act  of 
congress  of  April  14, 1802,  relative  to  the  naturalization  of  foreigners. 

Upon  certiorari  to  the  county  court  The  case  is  stated  in  the 
opinion. 

C.  P.  Sprague,  for  relator. 

Jo  Hamilton,  Attorney-Oeneral^  contra. 

Orooebtt,  J.  The  only  question  for  decision  in  this  case  is, 
whether  or  not,  under  the  naturalization  laws  of  the  United  States 

d  the  laws  and  constitution  of  this  state,  the  county  courts  of  this 
B*nte  have  power  to  issue  papers  of  naturalization.  The  third  sec- 
tion of  the  act  of  congress  of  April  14, 1802,  confers  power  upon 
**  every  court  of  record  in  any  individual  state  having  common-law 
jurisdictiouy  and  a  seal  and  clerk  or  prothonotary."  No  one  will 
deny  that  our  county  courts  are  courts  of  record,  having  seals  and 
clerks.      The  only  remaining  question,  therefore,  is,  whether  thej 
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hare  "  common-law  jurisdiction  "  in  the  sense  in  which  that  term 
is  employed  in  the  act  of  congress. 

The  power  to  issue  naturalization  papers  is  expressly  conferred 
upon  the  county  courts  by  section  S,  article  6,  of  the  constitution^ 
as  amended  in  1862 ;  and  the  next  succeeding  section  confers  upon 
ihem  ^  original  jurisdiction  of  actions  of  forcible  entry  and  detainer, 
of  proceedings  in  ii^olvency,  ol  actions  to  prevent  or  abate  a  nui- 
sance,  and  of  all  such  special  cases  and  proceedings  as  are  not  other- 
wise provided  for;  and  also  such  criminal  jurisdiction  as  the  legis- 
lature may  prescribe ;  they  shall  also  have  appellate  jurisdiction  in 
all  cases  arising  in  courts  held  by  justices  of  the-  peace  and 
recorders." 

Section  366  of  the  practice  act  provides  that^  on  an  appeal  to  the 
county  court,  unless  the  appeal  be  on  questions  of  law  alone,  '^  the 
action  shall  be  tried  anew  in  the  county  court,  and  either  party 
may,  on  such  trial,  demand  a  jury." 

Aside  from  the  express  power  conferred  by  the  constitution  on  the 
county  courts  to  issue  papers  of  naturalization,  it  is  not  difficult  to 
demonstrate  that  they  have  "common-law  jurisdiction,"  within  the 
true  intent  of  the  act  of  congress.  The  term  "  common-law  juris- 
diction "  is  capable  of  no  other  meaning  than  jurisdiction  to  try  and 
decide  causes  which  were  cognizable  by  the  courts  of  law,  under  what 
is  known  as  the  common  law  of  England.  Our  judicial  system 
having  been  modeled  chiefly  after  that  of  England,  we  have  adopted 
the  nomenclature  which  prevailed  in  her  courts.  Hence,  when  we 
speak  through  our  statutes  and  courts  of  common-law  actions,  pro- 
ceedings at  common  law  and  common-law  jurisdiction,  we  mean 
such  actions,  proceedings  and  jurisdiction  as  appertained  to  the  com- 
mon law  of  England,  as  administered  through  her  courts.  Among 
these  were  actions  to  prevent  or  abate  a  nuisance.  All  the  authori- 
ties agiee  that  to  maintain  a  nuisance  was  an  offense  at  common 
law,  which  might  be  abated  by  proceedings  in  the  courts  which 
administered  that  system  of  jurisprudence  in  England.  7  Bacon's 
Abt  223,  title  Nuisances. 

In  this  state,  justices  of  the  peace  have  jurisdiction  of  actions 
arising  on  contract,  actions  for  damages  for  injury  to  the  person,  or 
for  the  taking  or  detention  of  personal  property,  actions  for  the 
foreclosure  of  mortgages  on  personal  property,  actions  to  recover 
personal  prcJperty,  and  other  similar  actions,  when  the  amount  in 
controversy  is  less  than  three  hundred  dollars.    Their  jurisdiction 
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extends  to  almost  every  class  of  common-law  actions,  when  the 
amount  in  contest  does  not  ^ceed  that  sum.  In  all  these,  appeals 
may  be  taken  to  the  county  court,  on  questions  of  law  or  fact,  or  on 
both,  and  in  the  two  latter  cases  the  trial  is  to  be  de  novo,  and  before 
a  j^^y  if  either  party  demands  it  In  all  this  large  class  of  cases 
the  county  court  exercises  "common-law  jurisdiction,*^ as eflTectually 
for  the  purposes  of  the  trial,  as  if  the  action  had  been  originally 
brought  in  that  court.  It  has  not  "  common-law  jurisdiction  "  in 
all  cases;  that  is  to  say,  it  has  not  jurisdiction  over  all  classes  of 
common-law  actions  or  proceedings;  nor  have  the  district  courts. 
The  jurisdiction,  on  the  contrary,  has  been  apportioned  between  the 
district  and  county  courts.  But  the  act  of  congress  does  not 
require  that  the  courts  shall  have  all  the  common-law  jurisdiction 
which  pertains  to  all  classes  of  actions.  It  is  enough  that  it  has 
"  common-law  jurisdiction.'*  The  intention  of  congress  was  to  pro- 
mote the  conyenience  of  aliens  desiring  to  be  naturalized,  by 
enabling  them  to  obtain  their  papers  from  the  courts  in  their  imme- 
diate vicinity.  The  act  was  passed  prior  to  the  acquisition  of  Louis- 
iana, and  at  a  time  when  every  state  in  the  Union  had  adopted  a 
system  of  jurisprudence  founded  on  the  common  law  of  England. 
When  it  speaks  of  courts  having  "common-law  jurisdiction,"  it 
refers  to  such  courts  as  had  been  or  might  be  established  in  the 
several  states  to  administer  justice  under  that  system  of  jurispru- 
dence, as  contradistinguished  from  merely  local,  municipal  or  police 
courts,  intended  for  purely  local  government.  To  prevent  abuses, 
and  in  order  to  preserve  an  enduring  memorial  of  its  action  in  grant- 
ing papers  of  naturalization,  it  requires  it  shall  be  a  court  of  record, 
having  a  seal  and  a  clerk  or  prothonotary.  We  think  our  county 
courts,  as  at  present  organized,  fulfill  all  the  requirements  of  the  act, 
and  are  therefore  authorized  to  grant  such  papers.  In  Ex  parte 
KnowleSy  5  Oal.  303,  the  court  intimates  the  opinion  that  none  but 
the  district  courts  in  this  state  have  the  power  to  issue  such  papers. 
But  the  only  question  before  the  court  in  that  case  related  to  the 
power  of  the  supreme  court  to  issue  such  papers;  and  what  is  tliere 
said  as  to  the  i)ower  of  other  courts  in  that  behalf  is  at  most  but 
obiter  dictum. 

But  in  that  case  it  is  decided  that  the  "  uniform  rule  **  to  which 
the  constitution  refers,  and  which  congress  is  authorized  to  establish, 
is  a  uniform  rule  to  be  adopted  and  carried  into  effect  by  the  several 
states,  and  that  when  a  state  designates  by  law  one  of  its  courts  of 
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common-law  jurisdiction,  having  a  clei*k  and  seal,  as  authorized  to 
grant  papers  of  naturalization,  it  has  thereby  assented  to  the  plan 
proposed  by  congress;  and  the  court  or  courts  thus  designated  have 
the  requisite  authority.  The  court  found  that  this  state  had  thua 
Assented  to  the  proposed  plan  by  an  act  quoted  in  the  opinion  of 
the  court  That  act  yet  remains  in  force;  and  conceding  to  that 
decision  its  full  weight  on  the  general  questions  discussed,  we  are, 
nevertheless,  of  opinion,  that  our  county  courts,  as  now  organized, 
have  the  requisite  authority.  The  counsel  intimates  a  doubt 
whether  that  clause  of  the  constitutional  amendment  of  1862, 
which  expressly  confers  upon  the  county  courts  the  power  to  issue 
papers  of  naturalization,  was  ever  properly  incorporated  into  the 
instrument  But,  in  our  view  of  the  case,  it  is  useless  to  enter  upon 
that  inquiry,  inasmuch  as  without  that  clause  we  hold  that  the 
county  courts  have  the  requisite  authority. 

Judgment  of  the  catmty  court  affirmed. 


OowELL  y.  LuicLET,  appellant 

(80Cal.lfiL) 
Leuor  and  Lessee  —  CovenarU  to  ImUd, 

A  covenant  by  a  leB8or  to  erect  a  building  on  the  leased  premisea  doea  not  by 
implication  impoee  upon  him  an  obligation  to  rebuild  in  case  of  the  deatmo- 
tion  of  the  building  by  fire  during  the  term  of  the  lease;  nor  does  the 
destruction  of  the  building  and  the  refusal  of  the  lessor  to  rebuild  relieve 
the  lessee  from  his  agreement  to  pay  rent. 

This  was  an  action  for  rent 

Earl  Bartlett,  for  appellant 

(7.  II,  Appelgate,  for  respondent 

Wallace,  J.  On  the  1st  day  of  April,  1863,  the  respondent 
leased  to  the  appellant  a  water  lot  in  San  Francisco,  capped  and 
piled,  but  not  then  otherwise  improved.  The  indenture  of  lease, 
interchangeably  executed,  contains  the  usual  clauses  fixmg  the  dura- 
tion of  the  term  (which  was  five  years  Arom  its  commencement)^ 
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reserving  a  monthly  rent  (which  the  ap{)ellant  expressly  covenanted 
to  pay  at  stated  periods  of  time),  and  is  otherwise  in  the  customary 
form,  except  that  it  contains  a  special  covenant  in  the  following 
words:  ^' And  the  said  party  of  the  first  part  doth  hereby  covenant 
and  agree  to,  and  with  the  party  of  the  second  part,  that  he  will  well 
and  truly  erect  or  cause  to  be  erected  upon  said  premises,  within 
two  months  from  the  date  of  this  lease,  a  building  according  to  cer- 
tain plans  and  specifications  this  day  agreed  to  and  signed  by  said 
parties.  And  the  said  party  of  the  second  part  doth  hereby  cove- 
nant and  agree  for  himself,  his  executors,  administrators  and  assigns, 
that  he  and  they  shall  and  will  well  and  truly  keep  the  said  bnild- 
ing,  so  to  be  erected  as  aforesaid,  in  good  repair  during  said  term 
hereby  granted. 

The  appellant  entered  under  the  lease,  and  the  respondent  erected 
the  building  in  accordance  with  the  covenant.  The  stipulated  rent 
was  paid  up  to  June,  1866,  but  the  building  having  been  about  that 
time  destroyed  by  fire,  the  appellant  refused  to  pay  any  further  rent, 
unless  the  respondent  would  rebuild,  which  the  latter,  upon  his  part, 
refused  to  do. 

It  is  unnecessary  to  consider  whether  this  refusal  should  have  been 
pleaded  by  the  appellant,  in  bar,  or  by  way  of  counterclaim ;  for,  il 
either  form,  it  could  not  have  availed  him. 

There  is  no  express  covenant,  on  the  part  of  the  respondent,  to 
rebuild ;  he  was  bound  to  build  but  once,  and  then  only  to  build  i 
structure  of  a  specified  character,  and  within  a  limited  time.  The 
erection  of  that  building  within  the  prescribed  periods  forever  satis 
Red  the  covenant  on  his  part.  To  ascertain  that  he  did  not  expressly 
covenant  to  rebuild  is,  virtually,  to  decide  the  case,  for  the  law  does 
not  imply  such  a  covenant  on  his  part,  nor  will  his  failure  to  rebuild, 
after  the  accidental  destruction  of  the  premises  by  fire,  relieve  the 
lessee  from  his  express  agreement  to  pay  the  rent 

The  authorities  which  support  this  proposition  are  too  numerous 
to  permit  here  a  citation  of  them  all.  Some  of  them  are :  Beach  v. 
Parish,  4  Cal.  339 ;  Sheets  v.  Selden,  7  Wall.  423 ;  White  v.  Molyneux, 
2  Kelley,  126 ;  Linn  v.  Ross,  10  Ohio,  412 ;  Izon  v.  Gorton,  7  Scott,  54G. 

The  order  denying  a  new  trial  was  therefore  correct,  and  it  is 
afiirmed. 

It  is  conceded,  however,  that  the  judgment  is  for  too  much  monev, 
but  the  counsel  here  differ  as  to  the  amount  of  the  excess,  and  we 
have  no  means  of  satisfactorily  ascertaining  it 
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The  judgment  is  therefore  reyersedy  and  the  cause  remanded,  with 
directions  to  the  court  below  to  render- judgment  in  £&yor  of  the 
respondent  here  for  such  sum  of  money  for  rent,  interest  and  costs, 
as  may  be  proper,  not  including,  of  course,  the  costs  of  the  appeal, 
which  must  be  paid  by  the  respondent 


HjiBPBi!n)iKG,  petitioner,  v.  Haight. 

(WCbLIBIU 

OaruUiuHofuU  law^^retum  of  bUU  to  Ugidature  by  governor — fnwndamue  to 

governor. 

Under  a  section  of  the  oonstitution  requiring  all  bills  passed  hj  the  legislature 
to  be  presented  to  the  governor  for  his  approval,  to  be  returned  with  his 
objections  in  case  of  non-approval;  and  providing, " that  if  any  bill  shall 
not  be  returned  by  the  governor  within  ten  days  after  it  shall  have  been 
presented  to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed 
it,  unless  the  legislature,  by  adjoum&ient,  prevent  such  return,"  the  governor 
sent  to  the  legislature  a  bill  not  appVoved,  with  his  objections,  on  the  tenth 
day,  and  before  the  usual  hour  for  adjournment.  The  legislature  had,  how- 
ever, adjourned  to  the  day  following,  and  the  messenger  returned  the  bill 
to  the  governor,  who  retained  it  thereafter.  Held,  1.  That  the  governor  had 
not  returned  the  bill  within  the  meaning  of  the  constitution,  d.  That  the 
legislature  had  not,  by  adjournment,  prevented  such  return,  the  adjournment 
not  being  finaL  8.  That  the  court  had  jurisdiction  to  compel  the  governor, 
by  mandamus,  to  cause  the  bill  to  be  authenticated  as  a  statute.  Tbmflb, 
J.,  dissenting. 

The  petitioner  mores  for  a  peremptory  writ  of  mandamus  to  be 
directed  to  the  respondent,  commanding  him,  as  governor  of  the 
state,  to  cause  to  be  authenticated  as  a  statute  a  certain  bill  now  in 
his  possession,  known  as  senate  bill  No.  258,  which  passed  both 
houses  at  the  late  session  of  the  legislature. 

The  case  came  before  the  court  upon  a  voluntary  submission  made 
by  the  parties,  upon  the  following  agreed  statement  of  facts : 

Now  comes  the  petitioner  and  respondent,  and,  without  action, 
agree  upon  the  following  facts,  and  submit  the  same  to  this  court 
for  adjudication : 

I.  That  petitioner  has  such  an  interest  in  the  event  of  this  pro- 
ceeding as  makes  him  a  proper  party  thereto. 
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II.  That  the  respondent  now  is,  and  since  the  first  Monday  in 
December,  1867,  has  been,  governor  of  the  state  of  California. 

III.  That  the  eighteenth  session  of  the  legislature  of  this  state 
commenced  on  the  first  Monday  in  December,  1869,  and  ended  on 
the  4th  day  of  April,  1870;  that  there  was  no  adjournment  of  the 
same  after  the  10th  of  March,  1870,  and  before  said  4th  day  of 
April. 

IV.  That  on  the  12th  day  of  March,  1870,  senate  bill  No.  258, 
entitled  **  An  act  to  make,  open  and  establish  a  public  street  in  the 
city  and  county  of  San  Francisco,  to  be  called  Montgomery  street 
south,  and  to  take  private  lands  therefor,"  passed  the  senate  of  the 
state  of  California,  and,  on  the  17th  day  of  March,  1870,  passed  the 
assembly  of  said  state,  with  amendments,  which  were  concurred  in 
by  said  senate  on  the  same  day. 

V.  That  on  the  19th  day  of  March,  1870,  at  1  o'clock  P.  m.  of  that 
day,  said  bill  was,  by  the  enrolling  committee  of  the  senate,  delivered 
to  the  respondent  for  his  consideration,  as  governor. 

VI.  That  at  the  time  said  bill  was  delivered  to  the  governor  it 
was  properly  enrolled  and  authenticated,  as  prescribed  by  law. 

VII.  That  on  the  31st  day  of  March,  1870,  at  4  o'clock  p.  m.,  the 
senate  of  said  state  adjourned,  to  meet  at  11  a.  m.  next  day. 

VIII.  That  on  the  31st  day  of  March,  1870,  at  4:30  p.  m.,  the 
private  secretary  of  the  governor  entered  the  senate  chamber  witn 
said  bill,  and,  with  a  message  in  writing  from  the  governor,  returned 
said  bill  to  the  senate,  without  his  approval ;  that,  finding  the  senate 
had  adjourned,  said  secretary  returned  said  message  and  bill  to  the 
governor,  with  whom  they  have  ever  since  remained. 

^  IX.  That  said  message  had  been  signed  by  the  governor  before 
4  p.  M.  on  said  day. 

X.  That  on  the  1st  day  of  April,  1870,  the  governor  transmitted 
to  said  senate  the  following  message : 

SPECIAL  MESSAGE  FROM  THE  GOVERNOB. 

The  following  special  message  from  the  governor  was  read : 

State  of  California,  Executive  DbpartmientJ 

Sacramento,  AprU  1, 1870.     J 

To  the  senate  of  the  state  of  California :  I  deem  it  mj  duty  to  communicate 
to  your  honorable  body  tlie  reason  why  messages  returning  two  biUs,  whose 
titles  are  hereinafter  given,  failed  of  being  yesterday  delivered  to  the  senate. 
The  bills  referred  to  are  substitutes  for  senate  bill  No.  203 — "  Aji  act  author- 
izing the  parties  therein  named,  their  associates  and  assigns,  to  construct  anU 
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maintain  a  ship  canal,  from  the  dtj  of  Stockton  to  deep  water  on  the  San 
Joaquin  river ; "  and  senate  bill  No.  258 — "  An  act  to  make,  open  and  establiab 
a  public  street  in  the  citj  and  county  of  San  Francisco,  to  be  called  Montgom- 
ery street  south,  and  to  take  private  lands  therefor."  Messages,  stating  the 
reasons  for  withholding  approval  of  these  bills,  were  prepared  and  signed 
before  the  adjournment  of  the  senate,  and  were  transmitted  through  the  usual 
channel  to  the  senate  chamber  before  the  customary  hour  of  adjournment. 
The  senate  having,  by  an  adjournment  until  the  next  day,  prevented  the 
delivery  of  the  messages  and  the  return  of  the  bills,  they  have  failed  to  become 
laws,  and  will  not,  therefore,  be  deposited  in  the  secretary  of  state's  office  to 
be  certified,  as  required  in  the  case  of  bills  which  become  laws  by  lapse  of 
time,  without  return  to  the  house  in  which  they  originated.  I  have  thought 
it  proper  to  communicate  the  facts  in  the  case  to  your  honorable  body,  and  to 
ask  respectfully  that  the  messages  be  spread  upon  the  journals  of  the  senate. 

H.  H.  HAIGHT,  Governor. 

XI.  That  petitioner  has  demanded  of  respondent  that  he  authen- 
ticate said  bill  in  manner  and  form  as  provided  by  law  in  eases 
where  bills  become  laws  by  not  being  returned  to  the  house  in  which 
they  originated,  within  the  time  prescribed  by  law,  and  that  the 
governor  has  refused.,  and  still  refuses,  so  to  do,  but  still  retains  said 
bill  without  authentication. 

XII.  That  the  standing  rule  of  the  senate,  on  said  thirty-first 
day  of  March,  required  the  senate  to  assemble  in  the  evening  for 
business,  unless  otherwise  ordered ;  that  such  evening  session  was 
usual  and  customary  at  the  time,  it  being  but  four  days  before  the 
final  adjournment ;  that  upon  said  day  tlie  senate  adjourned  at  said 
hour  of  4  p.  M.  until  the  next  morning,  and  that  the  motive  of  the 
mover  of  said  adjournment  was  to  prevent  the  return  of  said  senate 
bill  No.  293,  and  that  said  motion  was  made  at  the  instance  of 
petitioner. 

The  facts  agreed  and  stated  in  subdivisions  8,  9,  10  and  12  are 
agreed  to,  subject  to  the  ruling  of  this  court  as  to  whether  evidence 
to  prove  such  facts  would  be  admissible  on  the  trial  of  any  action 
involving  the  question  whether  said  bill  had  become  a  law. 

Upon  this  statement  it  is  agreed,  that,  if  the  court  are  of  the 
opinion  that  said  bill  did  become  a  law,  a  peremptory  mandate  may 
issue  commanding  the  respondent  to  cause  said  bill  to  be  authenti- 
cated as  provided  for  by  section  2  of  an  act  entitled  "An  act  for 
the  authentication  of  statutes  without  the  approval  of  the  governor, 

approyed  May  1, 1852. 

H.  H.  HaXght,  Be.spondent 

Hammokd,  for  Petitioner. 
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Greed  Hammond^  being  swom^  deposes  and  says,  that  he  is  oi 

counsel  for  petitioner  in  this  proceeding,  and  that  the  controversy 

is  real,  and  that  this  proceeding  is  in  good  faith,  to  determine  the 

riffhts  of  the  parties. 

CBEED  HAMMOND. 

Subscribed  and  sworn  to  before  me  this  sixth  day  of  April,  1870 

Geo.  Seckel,  Clerk  Supreme  Court 

S.  HydenfekU,  W.  P.  Daingerfield,  Hammond  £  Stratum,  for 
petitioner. 

Jo  Hamilton,  Attorney-General,  for  respondent, 

Wallace,  J.  It  will  be  seen  that  the  solution  of  the  questionr 
presented  requires  at  our  hands,  in  some  degree,  an  examination 
into  the  respective  rights  and  duties  of  the  executive  and  legislative 
departments  of  the  government,  in  the  exercise  by  the  latter  of  the 
law-making  power  of  the  state. 

It  is  of  the  deepest  public  concern,  and  of  moment  far  beyond 
the  mere  decision  of  the  particular  case  at  bar,  that  the  rights  of 
each  should  be  absolutely  preserved  from  the  possible  assault  of  the 
other,  and  that  neither,  under  cover  of  the  performance  of  its  own 
functions,  should  be  permitted  to  deprive  the  other  of  its  just 
measure  of  authority,  as  conferred  upon  it  by  the  constitution. 

The  clauses  of  that  instrument — through  which,  as  we  think,  a 
decision  of  this  controversy  is  to  be  reached — are  contained  in 
article  4  of  the  constitution,  and  are  in  the  following  language : 

Sbction  1.  The  legislative  power  of  this  state  shall  be  vested  in  a  senate 
and  assembly,  which  shall  be  designated  as  the  legislature  of  the  state  of 
California.  »»»*»»»»»»*♦ 

Sec.  17.  Every  bill  which  may  have  passed  the  legislature  shall,  before  it 
becomes  a  law,  be  presented  to  the  governor.  If  he  approve  it  he  shall  sign 
it ;  but  if  not  he  shall  return  it,  with  his  objections,  to  the  house  in  which  it 
originated,  which  shall  enter  the  same  upon  the  journal  and  proceed  to  recon- 
sider it.  If,  after  such  reconsideration,  it  again  pass  both  houses  by  yeas  and 
neas,  by  a  majority  of  two-thirds  of  the  members  of  each  house  present,  it 
shall  become  a  law,  notwithstanding  the  governor's  objections.  If  any  bill 
shall  not  be  returned  within  ten  days  after  it  shall  have  been  presented  to 
him  (Sundays  excepted),  the  same  shall  be  a  law,  in  like  manner  as  if  he  had 
signed  it,  unless  the  legislature,  by  adjournment,  prevent  such  return. 

The  bill  in  question  was  presented  to  the  governor,  on  Saturday, 
March  19th;  and  if  he  intended  to  return  it  with  his  objections,  ho 
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wiis,  by  the  general  language  of  the  constitution,  bound  to  do  so 
within  a  presciibed  time  after  its  presentation  to  him. 

We  shall  proceed,  therefore,  to  inquire  whether  or  not  the  governor 
did  make  the  required  return  of  the  bill  to  the  senate,  in  which  it 
had  originated.  There  can  be  no  doubt  whatever  of  the  meaning 
of  the  word  "  return,"  as  used  in  this  connection  in  the  constitution 
As  applicable  to  the  bill  itself,  it  is  equivalent  to  the  word  "pre 
sented,"  as  previously  used  in  the  same  sentence.  The  bill  must 
before  it  becomes  a  law,  be  *"'  presented  to  the  governor."  '  It  migh: 
be  merely  exhibited  to  that  officer;  and  even  if  it  should  be  immt- 
■diately  thereafter  taken  away  or  withdrawn,  it  might  be  contended 
that  it  had,  nevertheless,  been  "  presented "  within  the  very  letter 
of  the  constitution.  But,  when  we  come  to  reflect  that  the  only 
purpose  for  which  the  bill  is  to  be  "presented  to  the  governor''  is 
to  afford  him  an  opportunity  to  deliberately  consider  its  provisions 
and  prepare  his  objections,  if  any  he  have,  to  its  passage,  we  %^ould 
instinctively  reject  such  a  presentation  as  being  fictitious  —  merely 
spurious  —  and  certainly  not  that  one  contemplated  by  the  consti- 
tution, because  it  would  defeat,  rather  than  promote,  the  very  object 
mtendod. 

Antl  so,  upon  the  other  hand,  when  we  come  to  consider  the  cor- 
responding duty  of  the  executive  to  "  return  "  the  bill  to  the  senate 
in  this  case,  we  know,  by  attending  to  the  results  to  be  brought 
about  by  such  "  return,"  that  it  must  be  a  step  taken  by  which  hia 
own  time  for  deliberation  is  ended,  and  that  for  the  deliberation  of 
the  senate  is  begun ;  that  the  bill  itself  must  be  put  beyond  the 
executive  possession;  that  it  must  be  placed  into  the  possession, 
actual  or  potential,  of  the  senate  itself;  and  that,  as  part  of  this 
return,  the  executive  objections  to  the  passage  of  the  bill  must  be 
stated.  For,  unless  these  things  be  effected  by  the  return,  how  can 
the  senate  enter  the  bill  and  executive  objections  upon  its  journal, 
or  in  what  way  proceed  to  the  consideration  of  the  objections  them- 
selves? Yet,  the  constitution  enjoins  upon  the  senate  the  perform- 
ance of  these  several  acts  upon  the  return  of  the  bill  and  objections 
to  it.  We  think  it  clear  that  the  presentation  of  a  bill  to  the  gov- 
ernor, made  by  the  legislature,  under  such  circumstances  as  that  he 
is  prevented  from  considering  its  provisions,  and  a  return  of  a  bill, 
made  to  the  house  in  which  it  originated,  by  the  executive,  but  so 
made  that  the  house  can  neither  reconsider  the  bill  nor  examine  the 
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objections  to  its  passage,  do  not  in  either  case  constitute  the  pre- 
sentation or  return  required  by  the  constitution. 

And  it  is  apparent  to  us  that  in  the  case  at  bar  no  return  was 
ever  so  made  as  that  either  the  bill  or  objections  came  to  the  pos- 
session or  knowledge  of  the  senate. 

The  facts  upon  this  point  are  few.  The  senate  had  been  in  session 
on  the  31st  of  March,  and  at  four  o'clock  p.  m.  had  adjourned  until 
the  following  morning  at  eleven  o'clock.  Within  a  half  an  hour 
after  the  adjournment  for  the  day  the  messenger  of  the  executive 
entered  the  vacant  senate  chamber.  The  object  of  his  appearance 
there  was  to  impart  to  the  senate  the  knowledge  of  the  fact  that  the 
governor  had  vetoed  the  bill  in  question.  He  had  with  him  the 
usual  and  appropriate  evidence  of  the  fact,  for  he  bore  in  his  hands 
the  bill  itself  to  be  returned,  as  well  as  the  message  of  the  governor 
addressed  to  the  senate,  informing  that  body,  in  the  usual  phrase, 
that  the  bill  was  therewith  returned  without  the  executive  approval, 
and  setting  forth  the  reasons  of  his  action  in  that  respect.  But  the 
messenger  did  not  deliver  to  the  senate,  nor  deposit  for  its  use  with 
any  officer  of  the  senate,  or  with  any  other  person,  either  the  bill  or 
message,  but  immediately  returned  them  both  to  the  governor  him- 
self, by  whom  they  have  ever  since  been  retained.  As  a  matter  of 
fact,  then,  the  senate,  upon  the  withdrawal  of  the  messenger  from 
its  chamber,  was  left  in  the  same  profound  ignorance  of  the  execu- 
tive action  in  the  premises  as  it  had  been  at  the  moment  of  his 
appearance  there.  There  was,  therefore,  no  opportunity  afforded  for 
the  taking  of  those  steps  by  the  senate  which  the  constitution 
enjoins  upon  it  in  case  of  an  executive  return  of  a  bill.  And  this 
circumstance  is,  as  we  have  said,  conclusive,  in  our  opinion,  that 
such  a  return  cannot  be  considered  to  have  been  that  one  which  is 
required  by  the  constitution  to  be  made.  It  sets  that  instrument  at 
substantial  defiance  in  the  very  act  of  pretended  obedience  to  its 
mandates*  And  if  such  practice  be  inaugurated,  might  not  the 
legislature  easily  retaliate  upon  the  executive  department  ?  Would 
it  be  a  difficult  matter  for  it  to  send  a  messenger  or  member  of  the 
enrolling  committee  of  one  of  the  houses  to  the  executive  chamber 
with  a  bill  for  the  executive  consideration,  who  might  not  be  able  to 
find  the  governor  at  the  moment  that  he  sought  him  ?  Would  it  not 
be  easy  to  suggest,  in  connection  with  the  fact  of  his  absence,  that 
he  was  purposely  avoiding  the  messenger  —  that  such  was  his 
motive  in  absenting  himself?    And,  then,  if  the  legislature  should 
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claim  that  they  had  been  thus  prevented  from  actually  presentiug  the 
bill  to  the  governor,  and  that  it  had,  therefore,  become  a  law,  would 
tliere  not  be  found  in  the  constitution  just  as  much  to  w^arrant  such  a 
claim  as  is  to  be  found  there  in  support  of  the  constructive  return 
made  by  the  governor  to  the  senate  in  this  case  ? 

It  is  not  difficult  to  foresee  the  result  to  which  such  a  doctrine 
would  lead  in  times  of  high  party  strife,  or  when  a  decided  and 
irreconcilable  difference  of  opinion  between  the  executive  and  the 
legislature  upon  important  measures  had  been  developed.  Indeed, 
if  these  proceedings  had,  on  the  part  of  the  governor  and  his  mes- 
senger, amounted  to  a  veto  of  the  bill  at  all,  it  was  of  necessity,  under 
the  circumstances,  an  absolute  veto,  for  it  was  one  from  the  conse- 
quences of  which  the  senate  had  no  means  at  its  command  to 
relieve  the  bill.  Even  though  eveiy  senator  might,  in  fact,  have 
been  in  favor  of  the  passage  of  the  bill  over  the  executive  veto, 
there  was  no  power,  because  there  was  no  opportunity,  to  do  so.  It 
is  scajcely  necessary  to  remark  that  an  absolute  executive  veto, 
b.4:  i'd  upon  the  return  of  a  bill,  is  unknown  to  any  constitutional 
system  of  government,  state  or  federal,  under  which  we  live,  and 
that  such  a  veto  can,  under  no  circumstances,  be  upheld,  without 
doing  violence  to  both  the  letter  and  spirit  of  the  constitution. 

But  the  agreed  statement  informs  us  that  the  motive  of  the  mover 
of  the  resolution  to  adjourn  the  senate  was  thereby  to  prevent  the 
executive  from  returning  the  bilL 

We  mention  this  portion  of  the  agreed  case  in  order  that  it  may 
not  be  supposed  to  have  escaped  our  attention.  It  is  proper,  too,  to 
add,  that  while  this  statement  is  contained  in  the  record  as  a  fact 
for  our  consideration  in  a  mere  legal  point  of  view,  it  was  admitted, 
in  the  oral  argument  had  before  us,  that  it  has  since  been  discovered 
that  it  is  wholly  untrue  in  point  of  fact,  and  that  no  such  motive 
did  actuate  the  mover  of  the  resolution  to  adjourn.  We  state  this 
as  a  matter  of  justice  to  the  senator  who  made  the  motion  in  the 
senate  to  adjourn  on  the  afternoon  of  March  31,  upon  whose  public 
character  the  fact  thus  stated  might,  if  not  corrected  in  this  man- 
ner, operate  as  a  most  unjust  aspersion. 

This  fact  was  stipulated,  however,  not  absolutely,  but  subject  to 
the  opinion  of  the  court,  as  to  w-hether  evidence  to  prove  such  fact 
would  be  admissible  on  the  trial  of  any  action  involving  the  ques- 
tion whether  this  bill  had  become  a  law. 

Ccrta'nly  no  such  evidence  could  be  admitted  on  such  a  trial.    It 
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will  be  observed  that  the  question  does  not  extend  to  the  motives 
of  the  majority  of  the  senate,  by  whose  votes  the  motion  to  adjourn 
was  adopted.  There  is  no  pretense  that  the  motives  of  that  majority 
were  not  free  from  the  designs  imputed  to  the  senator  who  Intro* 
duced  the  i*esolution.  And  it  would  be  unheard  of  that  the  action 
of  that  majority  should  be  called  in  question  because  of  the  mure 
personal  motive  of  the  particular  senator  who  moved  the  resolution. 
But,  even  had  the  stipulation  involved  the  motives  of  the  entire 
senate  in  passing  the  resolution  to  adjourn  on  the  occasion  referred 
to,  no  inquiry  on  that  subject  could  be  permitted  in  the  trial  of  an 
action  of  this  character.  It  has  been  so  settled  in  this  state  by  the 
cases  of  Fowler  v.  Feirce,  2  Cal.  168 ;  Feaple  v.  Bigler,  6  id.  23 ; 
Sherman  v.  Story,  30  id.  266,  and  by  numerous  foreign  adjudicated 
cases  and  the  opinions  of  text  writers.  We  know  of  no  authority 
which  holds  a  contrary  doctrine. 

But,  supposing  that  the  law  allowed  proof  to  be  introduced  upon 
that  point,  and  it  should  be  conclusively  established  that  the  motive 
which  actuated  the  entire  senate  in  adjourning  to  the  next  day, 
upon  the  occasion  referred  to,  was  to  prevent  the  executive  from 
returning  the  bill  on  the  31st  day  of  March,  supposed  to  be  the  last 
of  the  ten  days  allowed  him  for  such  return,  such  proceeding,  how- 
ever in  itself  disgraceful  and  unworthy  of  the  senate,  would  not 
even  tend  to  the  supposed  result  We  think  that  there  can  be  no 
doubt  that  when  the  executive  messenger  arrived  at  the  senate 
chamber,  and  found  that  the  senate  had  adjourned  for  the  day,  he 
might  have  delivered  the  bill  and  message  into  the  hands  of  the 
lieutenant-governor,  president  of  the  senate,  the  secretary  or  other 
officer  of  the  senate,  or  to  one  of  the  senators,  or  to  any  proper  per- 
son connected  with,  or  engaged  in  the  service  of,  the  senate,  to  be 
called  to  its  attention  as  soon  as  an  opportunity  might  thereafter 
offer;  and  that  such  a  delivery  would  have  been  as  sufficient  in  law 
as  though  it  had  been  delivered  to  the  presiding  officer  or  secretary 
of  the  senate  in  open  session. 

It  was  the  duty  of  the  messenger  to  couimunicate  to  the  senate 
the  message  which  he  bore  from  the  executive  on  that  occasion. 
This  was  to  be  done  in  the  most  direct  manner  that  circumstances 
would  permit.  It  was  impossible  for  him  to  immediately  announce 
it  to  the  senate,  for  that  body  was  not  in  session.  It  had  a  right 
to  be  in  recess,  if  it  desired  so  to  be,  and  it  was  not  in  the  power  of 
the  executive  or  his  messenger  to  recall  it  to  its  sittings.    But  ita 
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right  to  be  in  recess  was  no  greater  or  higher  than  was  the  right  of 
the  executiye  to  return  the  bill  in  question  for  its  reconsideration ; 
nor  is  there  any  reason  why  the  free  exercise  of  these  admitted 
rights  upon  the  part  of  the  senate  and  goYemor  respectively  should 
bring  them  into  collision.  The  senate  has  the  unqualified  constitu- 
tional power  to  adjourn  for  three  consecutiye  days.  Art.  4,  sec. 
15,  Constitution.  It  must  often  happen  that  these  three  days  will 
include  the  last  day  allowed  the  executive  for  the  exercise  of  the 
veto  power  against  the  passage  of  a  particular  senate  bill. 

Now,  if  the  mere  fact  of  the  recess  of  the  senate,  thus  constitu- 
tionally taken,  does  operate  to  defeat,  in  a  measure,  the  exercise  of 
the  veto  power  conferred  on  the  executive  by  the  constitution,  then 
we  have  the  strange  spectacle  of  an  irreconcilable  conflict  between 
the  several  clauses  of  that  instrument  itself,  by  which  the  senate, 
by  the  mere  exercise  of  its  own  admitted  constitutional  authority  to 
adjourn,  violates  the  equally  clear  constitutional  right  of  the  execu- 
tive to  have  it  kept  in  session. 

We  are  of  opinion  that  the  adjournment  of  the  senate  on  March 
31  did  not  curtail  the  veto  power  of  the  executive  over  the  bill  in 
question,  nor  should  it  even  have  embarrassed  him  in  its  exercise. 
The  return  should  have  been  made  in  such  manner  as  the  circum- 
stances would  permit ;  it  should,  at  all  events,  have  left  the  bill  and 
message  beyond  the  executive  control,  and,  if  need  be,  in  the 
immediate  custody  of  some  proper  person,  who  would  be  likely  to 
deliver  it  to  the  senate  at  the  first  opportunity.  The  best  return 
that  the  circumstances  would  admit  would,  in  our  judgment,  be  a 
proper  return.  The  maxim  lex  non  cogit  dd  impossibilia  would  be 
applicable  to  such  a  condition  of  affairs.  We  know  of  no  other  rule^ 
either,  upon  which  the  clear  right  of  the  governor  to  make  the 
return  to  the  senate  can  be  reconciled  with  the  equally  clear  riglit 
of  the  senate  to  be  in  recess  at  the  time. 

In  the  year  1864  a  question  of  a  similar  character  to  this  came 
before  the  supreme  court  of  the  state  of  New  Hampshire.  The  con- 
stitution of  that  state  is  substantially  the  same  as  ours  iu  the  par- 
ticulars involved,  except  that  it  limits  the  executive  to  five  days  in 
which  to  return  a  bill,  instead  of  ten  days,  as  in  ours.  The  bill 
in  question  in  that  case,  originating  in  the  house  of  representatives 
of  the  state  of  New  Hampshire,  had  been  presented  to  the  governor 
«)n  Wednesday,  August  17.  The  2l8t  of  August  falling  upon  Sun- 
day, it  resulted  that  the  governor  had  the  whole  of  Monday,  A\igust 
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22,  upon  which  to  return  the  bill.  But  the  house  of  representatives 
was  not  in  session  on  that  day,  because  on  the  preceding  Saturday, 
August  20,  both  houses  adjourned  to  Tuesday,  August  23.  The 
court  say,  upon  this  point,  that  it  would,  in  their  opinion,  be  sufH- 
cient  for  the  governor  to  return  the  bill  to  the  speaker,  if  within  the 
five  days ;  and  they  add,  that  "  the  house  could  not  prevent 
the  return  of  a  bill  by  adjourning  over  any  one  of  the  five  days,  even 
though  it  should  be  the  last  one  of  the  five,  because  the  bill  might, 
in  that  case,  be  returned,  within  the  time  limited,  to  the  speaker,  or 
to  the  clerk,  or  some  other  proper  officer."    45  N.  H.  610. 

Having  reached  the  conclusion  that  the  facts  do  not  show  that 
the  governor  returned  the  bill  to  the  senate  within  the  meaning 
of  the  constitution,  we  proceed  to  inquire  whether  "  the  legislature, 
by  adjournment,^'  prevented  such  return ;  for,  if  it  did,  the  bill  could 
not  become  a  law  by  reason  of  the  failure  of  the  governor  to  return 
it  within  the  ten  days.  We  judicially  know,  and,  if  we  did  not, 
we  are  distinctly  informed  by  the  agreed  statement  of  facts,  that  the 
late  session  commenced  on  Monday,  the  6th  day  of  December,  1869, 
and  terminated  on  the  4th  day  of  April,  1870.  The  adjournment 
of  the  4th  day  of  April  was,  in  our  opinion,  the  only  adjourn- 
ment which  could  have  prevented  the  executive  from  making  the 
required  return  within  the  prescribed  time. 

This  results  necessarily  from  the  views  we  have  expressed  on  the 
other  proposition,  in  which  we  hold  that  the  executive  may  returr 
a  bill  to  the  senate,  though  it  be  not,  at  the  moment  of  the  return, 
in  actual  session.  If  it  has  adjourned  for  the  day,  or  for  three  days, 
it  still  has  an  organized  existence  as  a  legislative  body,  with  its 
president,  secretary  and  other  officers,  to  whom,  under  such  circum- 
stances, a  substitutional  delivery  of  the  bill  and  message  might  be 
made,  and  whose  official  duty  it  would  be  to  place  the  bill  and  mes- 
sage before  the  senate  at  as  early  a  time  as  might  be  thereafter. 
Such  a  return,  as  we  have  said,  would  be  the  only  one  permitted  by 
the  circumstances,  and  when  the  bill  should  afterward  actually 
reach  the  senate,  it  could  then  proceed  to  reconsider  it,  as  required 
by  the  constitution  in  that  respect. 

But  when  a  final  adjournment  of  the  legislature  has  occurred, 
there  is  an  end  to  the  organized  existence  of  the  senate.  It  has  no 
longer  officers  to  represent  it  for  any  purpose;  nor  could  tlie  bill, 
in  the  nature  of  things,  ever  be  brought  to  its  attention,  for  it  would 
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not  be  in  session  thereafter,  nor  be  reconsidered  by  it,  which  is  the 
purpose  to  be  attained,  for  it  would  1)e  itself  no  longer  existing. 

In  the  New  Hampshire  case,  supra,  the  court  say  that  ^^npon 
thif  point  there  can  be  no  doubt.  The  adjournment  referred  to  in 
the  provision  of  the  constitution  is  not,  we  think,  the  ordinary 
recess  or  adjournment  from  time  to  time  during  the  continuance  of 
the  session,  but  the  final  adjournment  at  the  close  of  the  session. 
In  fact,  this  is  the  only  adjournment,  we  think,  which  can  prevent 
a  return  of  a  bill  within  the  time  limited." 

The  seventeenth  section  of  the  constitution  of  California,  relating 
to  the  adjournment  of  the  legislature,  which  will  prevent  the  return 
of  a  bill  by  the  governor,  will  be  found  to  be  substantially  the  same 
as  the  seventh  section  of  the  first  article  of  the  federal  constitution, 
which  regulates  the  exercise  of  the  veto  power  of  the  president  ovei 
bills  passing  the  senate  and  house  of  representatives  of  the  United 
States.  Its  language  upon  this  point  is  as  follows :  ''  If  any  bill 
shall  not  be  returned  by  the  president  within  ten  days  (Sundays 
excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall 
be  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the  congress, 
by  their  adjournment,  prevent  its  return;  in  which  case  it  shall  not 
be  a  law." 

It  seems  to  have  been  the  opinion  of  the  late  Mr.  Justice  Story 
(Cum.  on  Const.,  §  891),  that  the  only  adjournment  which  could 
prevent  the  federal  executive  from  returning  a  bill  within  the  time 
proscribed  must  be  an  adjournment  amounting  to  ^'a  termination 
of  the  session."  In  the  New  Hampshire  case,  as  has  been  seen,  the 
kgislature  did  adjour?i;  but  the  court  held  that  a  mere  temporary 
adjournment,  even  of  both  houses,  did  not  prevent  a  return  of  the 
bill  then  in  question.  In  the  case  before  us,  however,  it  does  not 
appear  that  the  legislature  —  both  houses  —  adjourned  even  tempo- 
rarily. We  do  not  think  that  the  temporary  adjournment  of  the 
senate  alone  from  four  o'clock  p.  m.  of  one  day  to  the  usual  hour  of 
meeting  on  the  morning  of  the  next  day,  drew  after  it  the  grave 
constitutional  consequence  —  attributable,  in  our  opinion,  to  no 
other  adjournment  than  the  final  adjournment  of  the  legislature 
itself  at  the  end  of  the  session  —  of  preventing  the  return  of  a  bill 
by  thr  executive  with  his  objections  to  its  passage. 

Vol  che  reasons  given,  and  many  others  that  readily  suggest  them- 
ii»iu;«,  wo  think  that  the  adjournment  of  the  senate  on  the  31st  day 
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Df  Mai'ch  was  not  an  adjournment  by  which  the  return  of  the  bill 
was  prevented. 

Tlie  senate  bill  in  question,  therefore,  became  a  law,  and  within 
the  contemplation  of  the  act  of  March  1,  1852,  the  second  section 
of  which  is  as  follows:  ''Section  2.  Every  bill  which  has  passed 
both  houses  of  the  legislature,  and  shall  not  be  returned  by  the 
governor  within  ten  days,  having  thereby  become  a  law,  shall  be 
authenticated  by  the  governor  causing  the  fact  to  be  certified  thereon 
by  the  secretary  of  state  in  the  following  form :  *  This  bill  having 
remained  with  the  governor  ten  days  (Sundays  excepted),  and  the 

senate  and  assembly  being  in  session,  it  has  become  a  law,  this 

day  of ,  A.  D. ' ;  which  certificate  shall  be  signed  by  the 

secretary  of  state  and  deposited  with  the  laws  in  his  office."  And 
til  is  bill  should  receive  the  prescribed  authentication  and  be  depos- 
ited with  the  other  laws  of  the  state. 

But  the  governor  refused  to  pennit  either  the  authentication  or 
deposit,  and  retains  the  bill  in  his  possession  in  the  condition  in 
which  he  received  it  from  the  enrolling  committee  of  the  senate. 

And  here  we  reach  the  only  remaining  question  for  our  consider- 
ation in  the  case. 

Can  the  performance  of  this  duty  be  enforced  through  the  instru- 
mentality of  the  writ  of  mandamus  ? 

In  the  voluntary  submission  which  was  made  of  the  cause,  no 
such  question  was  presented  for  determination.  By  the  stipulation, 
as  we  have  seen,  it  was  agreed  that  if  the  court  are  of  the  opinion 
tliat  said  bill  did  become  a  law,  a  peremptory  mandamus  may  issue 
commanding  the  respondent  to  cause  said  bill  to  be  authenticated, 
as  provided  by  section  2  of  the  act  of  May  1, 1852,  already  cited. 

Since  then,  however,  the  respondent  has  filed  an  exception  to  the 
jurisdiction  of  the  court,  because  "the  functions  of  the  executive, 
in  conjunction  with  the  legislature  as  part  of  the  law-making 
power,  are  not  the  subject  of  mandamus." 

[We  shall  consider  this  objection  in  the  form  here  stated,  without, 
however,  being  understood  as  conceding  that  any  executive  function 
is  "  part  of  the  law-making  power."] 

The  attorney-general,  too,  in  an  able  argument,  brought  to  our 
attention  since  the  submission  of  the  cause,  states  the  proposition 
in  a  more  imposing  form,  and  inquires:  ''Can  it  be  successfully 
contended  that  the  chief  executive  of  a  state  —  a  correlativp  braDo.h 
of  the  state  government,  equal  in  dignity  with  tiie  court  —  uuu  um 
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commanded  to  do  an  act,  which,  in  his  executiye  opinion,  may  not 
be  right?" 

Undoabtedly,  if  the  mere  authentication  of  the  bill,  pnrsoant  to 
the  requirement  of  the  statute,  be  a  political  powei,  such  as  the 
cuthority  to  grant  reprieves  and  pardons,  to  convene  the  legislature 
in  extraordinary  session,  to  appoint  to  office,  to  accord  or  withhold 
the  executive  approval  to  legislative  bills,  or  the  like;  or  if  there 
be  any  mere  discretion  in  the  governor  to  withhold  such  authenti- 
cation, when  the  statutory  facts  have  occurred,  it  does  not  belong 
to  the  judicial  department  to  interfere  with  its  exercise  in  any  man- 
ner. The  executive  responsibility  for  the  proper  discharge  of  such 
trusts  is  directly  to  the  immediate  political  representatives  of  the 
people,  and  ultimately  to  the  people  themselves. 

But  we  think  it  would  be  difficult  to  show  that  the  case  at  bar  is 
one  of  that  character.  The  functions  of  both  the  legislature  in 
making  the  law,  and  of  the  executive  in  the  exercise  of  ilie  qualified 
veto  power  conferred  upon  him,  must  have  been  completely 
exhausted  before  the  duty  of  authentication  and  deposit  in  the 
secretary  of  state's  office  can  be  asserted  to  have  begun. 

It  is  only  because  the  bill  has  already  become  a  law  that  the 
statute  requires  its  authentication  at  all.  It  will  be  seen  that  the 
power  and  the  duty  to  direct  the  authentication  are  inseparable,  and 
that  where  the  one  exists  there  is  no  discretion  to  decline  the  per- 
formance of  the  other.  The  power  to  withhold  the  possession  of  a 
bill,  which  has  passed  both  houses  of  the  legislature  in  the  proper 
form  of  legislative  proceeding,  and  has  thereby  become  a  law  under 
the  operation  of  the  constitution,  either  with  or  without  the  execu- 
tive signature,  is  one  which  is  unknown  to  our  people,  and  has  no 
place  in  the  system  of  government  prevailing  here. 

It  is  true  that,  in  the  earlier  days  of  parliament,  the  sovereign  is 
said  to  have  exercised  the  power  of  altering  and  amending  bills  at 
pleasure,  before  according  the  royal  approval,  but  at  that  time  the 
asserted  authority  of  the  crown  was  almost  absolute,  and  certainly 
under  but  little  restraint  at  the  hands  of  the  representatives  of  the 
commons,  the  habitual  language  of  whose  addresses  to  the  throne 
was :  "  Your  poor  commons  beg  and  pray,  for  God's  sake,  and  as  an 
act  of  chanty,"  etc.  And  it  is  also  true  that,  at  a  much  later  period, 
the  English  princes  of  the  house  of  Stuart,  especially  the  duke  of 
Vork,  when  upon  the  throne,  asserted,  as  part  of  the  royal  preroga- 
tive, the  power  to  dispense  with  the  operation  of  the  statutes  of  the 
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realm  iu  such  special  cases,  and  in  regard  to  such  particular  individ- 
uals, as  they  saw  fit.  But  even  that  claim  of  authority  was  utterly 
abrogated  at  the  accession  of  the  prince  of  Orange,  and  since  the 
beginning  of  his  reign  no  English  sovereign  has  asserted  it,  or, 
indeed,  even  in  any  manner  withheld  the  royal  assent  from  the  pas- 
sage of  any  act  of  parliament  whatever. 

Under  our  system  of  government,  based  as  it  is  upon  a  writ- 
ten constitution,  defining  distinctly  the  measure  of  power  'to  be 
exercised  by  the  executive  department,  the  authority  to  dispense 
with  a  statute,  either  in  a  particular  instance  or  altogether,  by  with- 
holding it  from  the  depository  of  the  law  in  the  proper  office,  has 
not  been  conferred. 

The  statute  of  1852,  as  we  have  seen,  declares  in  totidem  verbis, 
that  a  legislative  bill,  situated  as  this  one  is,  "  shall  be  authenticated 
by  the  goveriwr^^  etc.  Whether,  then,  we  regard  the  mere  nature 
of  the  act  to  be  done  or  the  mandatory  language  in  which  its  per- 
formance is  enjoined,  it  is  impossible  to  conceive  of  any  case  in 
which  there  could  be  less  discretion  left  to  the  officer  whose  duty 
is  thus  declared  by  statute. 

The  authentication  and  deposit  of  this  law  in  the  office  of  the 
secretary  of  state  is  emphatically  ^^  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office,  trust  or  station,'^  within 
the  letter  and  intent  of  the  statute  regulating  the  writ  of  mandamus 
in  this  state.    Statutes  1851,  p.  124,  §  467. 

And  it  is  settled  by  the  uniform  adjudications  of  this  court  that 
in  such  a  case  the  writ  will  be  issued  against  the  governor  jl  the 
state  to  enforce  the  performance  of  the  act  required.  McCauley  v. 
Brooks,  16  Cal.  11 ;  Middleton  v.  Low,  30  id.  596 ;  Stuart  v.  Haight, 
January  term,  1870.  These  authorities  are  supported  by  numer- 
ous cases  adjudicated  in  other  courts.  In  the  case  of  Marbury  v. 
Madison,,  1  Cranch.  137,  it  was  declared  by  the  supreme  court  of 
the  United  States  that "  it  is  not  by  the  office  of  the  person  to  whom 
the  writ  is  directed,  but  the  nature  of  tlie  thing  to  be  done,  that  the 
propriety  or  impropriety  of  issuing  a  mandamus  is  determined." 
In  the  case  oiAmos  Kendall,  postmaster-general  of  the  United  Staie.% 
plaintiff  in  error,  v.  The  United  States  on  the  relation  of  Stokes,  12 
Pet.  594,  a  writ  of  mandamus  was  sought  against  the  postmaster* 
geileral  of  the  United  States,  and  its  issuance  was  resisted  by  Mr. 
Attorney-General  Butler.  On  the  argument  the  attorney-general 
conceded  the  constitutional  power  of  congress  to  invest  the  proper 
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coarts  of  the  United  States  with  jurisdiction  to  issue  writs  of  man* 
dumus  to  any  ministerial  ofScer  of  the  United  States  to  compel  the 
performance  of  his  duty.  '^  And  as  the  ordinary  character  of  an 
officer's  functions  would  not  always  determine  the  true  nature  of  a 
particular  duty  imposed  by  law,  he  further  agreed,  that,  if  an  execu- 
tive officer,  the  head  of  a  department,  or  even  the  president  himself 
were  required  by  law  to  perform  an  act  merely  ministerial  and 
necessary  to  the  completion  or  enjoyment  of  the  rights  of  individuals, 
he  should  be  regarded,  quo  ad  hoc,  not  as  an  executive,  but  as  a 
merely  ministerial  officer,  and,  therefore,  liable  to  be  directed  and 
compelled  to  the  performance  of  that  act  by  mandamus,  if  congress 
saw  fit  to  give  the  jurisdiction." 

And  the  opinion  of  the  court,  as  delivered,  is  in  accordance  with 
this  view. 

In  Chamberlain  v.  Sibley,  the  supreme  court  of  Minnesota  says : 
"  This  court  will  not  undertake  to  compel  the  governor  of  the  state 
to  the  performance  of  any  duty  devolving  upon  him  as  the  chief 
executive,  and  properly  pertaining  to  his  office.  In  all  such  matters 
the  executive  is  necessarily  independent  of  the  judiciary ;  but  when 
some  official  act,  not  necessarily  pertaining  to  the  duties  of  tlie  exec- 
utive of  the  state,  and  which  might  be  performed  as  well  by  one 
officer  as  another,  is  directed  by  law  to  be  done  by  the  governor,  then 
any  person  who  shows  himself  entitled  to  its  performance,  and  has 
no  other  adequate  remedy,  may  have  a  writ  of  mandamus  against 
such  officer,  even  though  the  law  may  have  designated  the  chief 
executive  of  the  state  to  perform  the  duty.  We  do  not  think  that 
in  such  cases  there  is  any  ground  for  distinguishing  the  chief  execu- 
tive from  any  other  officer  who  may  be  designated  to  do  a  mere 
ministerial  act ;  otherwise  a  party  might  be  entirely  without  rem- 
edy.'^   4Min.  312. 

The  supreme  court  of  Ohio,  in  the  case  of  The  State  ex  rel,  etc.  v. 
8,  P.  Cliasey  Governor,  say:  "However,  therefore,  the  governor, 
in  the  exercise  of  the  supreme  executive  power  of  the  state,  may, 
from  the  inherent  nature  of  the  authority  in  regard  to  many  of  his 
duties,  have  a  discretion  which  places  him  beyond  the  control  of  the 
judicial  power,  yet,  in  regard  to  a  mere  ministerial  duty  enjoined 
on  him  by  statute,  which  might  have  devolved  on  another  officer 
of  the  state,  and  aflfecting  any  specific  private  right,  he  may  be  made 
amenable  to  the  compulsory  process  of  this  court  by  mandamus." 
^'  Ohio  St.  535.    See  also  the  case  of  Cotton  v.  Ellis,  7  Miss. ;  N.  0. 550. 
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We  01*6  aware  that  there  are  authorities  which  hold  that  the  exeo- 
ative  is,  in  m  instance,  subject  to  the  process  of  mandamus,  because 
he  is  the  chief  of  the  co-ordiuate  department  of  the  government. 
"  But,"  in  tne  language  of  a  late  commentator  upon  the  hiw  of  man- 
damus, ^'  the  better  doctrine  seems  to  be  that  the  governor  is  not  an 
exception  to  the  general  rule;  that  all  public  officers  may,  by  man- 
damus, be  compelled  to  perform  an  act  clearly  defined  and  enjoined 
by  the '  law,  and  which  is  merely  ministerial  in  its  nature,  and 
neither  involves  any  discretion  nor  leaves  any  alternative."  Moses 
on  Mand.  82. 

It  is  said,  however,  that,  by  the  terms  of  the  statute  regulating  the 
writ  of  mandamus  in  this  state,  it  can  only  be  issued  to  an  "  infe- 
rior "  person,  and  that  the  executive  cannot  be  considered  to  be  such 
a  person. 

The  language  of  the  statute  in  this  respect  is  as  follows :  "  It 
may  be  issued  by  any  court  in  this  state  (except  a  justice's,  recorder's 
or  mayor's  court)  to  any  inferior  tribunal,  corporation,  board  or 
person,  to  compel  the  performance  of  an  act,"  etc. 

It  is  obvious  that  the  word  "inferior,"  as  here  used,  is  a  qualifi- 
cation confined  to  the  word  "  tribunal."  The  intention  was  to  pre- 
vent any  court  from  issuing  the  writ  to  any  other  court,  superior  in 
authority  to  itself,  in  any  case  in  which  the  writ  should  be  directed 
to  another  tribunal.  It  must,  therefore,  be  one  "  inferior "  to  the 
court  issuing  the  writ  As  thus  applied,  the  word  "inferior"  has 
a  familiar  signification,  for  "superior"  and  "inferior"  are  terms 
applied  to  the  courts  as  indicating  the  general  character  of  the 
jurisdiction  they  respectively  exercise. 

But,  as  applied  to  a  "person,"  the  word  "inferior"  has  no  intel- 
ligent signification.  Who  is,  in  law, an  "inferior"  person?  Who, 
in  this  sense,  a  superior  one  ?  It  is  assumed,  too,  by  the  attorney- 
general,  in  the  inquiry  he  has  submitted,  that  the  mere  issuance  of 
the  writ  of  mandamus  to  the  executive  imports,  upon  the  part  of  the 
court,  a  claim  of  official  superiority  over  that  officer.  Nothing 
could  be  more  unfounded.  In  the  nature  of  things,  no  comparison 
between  the  authority  of  the  governor  and  that  of  this  court  can  be 
instituted.  His  duties  are  entirely  executive  in  their  nature ;  ours, 
exclusively  judicial.  Upon  him  rests  the  great  obligation  to  see 
that  the  laws  are  faithfully  executed;  but  it  belongs  to  the  nature 
of  the  judicial  office  to  interpret  and  authoritatively  declare  the 
meaning  of  the  laws  applicable  to  the  vested  rights  of  the  citizen. 
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And  upon  principle  it  would  seem,  that,  if  the  petitioner  has  a 
Tested  right  by  law  tx)  have  the  bill  in  question  authenticated,  the 
mere  circumstance  that  the  person  whose  duty  it  is  to  direct  the  act 
to  be  performed  is  an  officer,  even  the  chief  officer  of  the  executive 
department — and,  as  such,  in  the  discharge  of  other  and  important 
duties  —  should  not  either  impair  the  right  or  embarrass  its  asser- 
tion. The  duty  to  direct  the  authentication  imposed  upon  the  gov- 
ernor by  the  statute  might  have  been  enjoined  upon  any  other 
executive  officer,  and  in  such  case  would  it  be  pretended  that  its 
performance  could  not  be  enforced  ?  It  might  have  been  made  part 
of  the  official  duty  of  the  secretary  of  state,  independently  of  any 
direction  to  him  by  the  governor,  to  affix  the  appropriate  ceriificate 
to  the  bill ;  and  in  that  case  would  it  be  any  answer  to  say  that  he 
was  an  executive  officer,  and,  as  such,  invested  with  executive  dis- 
cretion and  authority  in  reference  to  certain  other  matters  not 
involved  in  this  question  ?  And  if  it  be  conceded  that  the  governor, 
because  he  is  chief  of  the  executive  department,  enjoys,  for  that 
reason,  an  absolute  immunity  from  all  judicial  process,  even  when 
his  duty  in  the  given  instance  is  ministerial,  and  a  citizen  has  a 
vested  right  to  have  it  performed,  may  not  the  same  exemption  from 
judicial  process  be  set  up  by  other  officers  of  the  executive  depart- 
ment ? 

Would  the  attorney-general,  the  comptroller,  the  treasurer,  and 
the  other  great  officers  of  state,  by  reason  of  their  mere  official  rank, 
be  beyond  the  reach  of  the  process  of  the  law  in  all  cases,  and  not 
be  compelled  to  perform  any  official  act,  no  matter  how  distinctly 
enjoined  upon  them  ?  And  if  the  state  officers  of  the  executive 
department  are  to  be  clothed  with  this  immunity,  it  must  be  remem- 
bered that  the  sheriffs,  recorders,  etc.,  in  the  several  county  organi- 
zations, are  also  members  of  the  executive  department,  and  upon 
what  principle  could  one  of  them  be  compelled  to  perform  his  duty 
in  any  case  ?  It  seems  to  us  that  the  assertion  of  such  a  doctrine 
would  draw  after  it  the  most  serious  complication  and  confusion, 
both  in  public  and  private  rights,  and  practically  disrupt  the  whole 
fabric  of  government. 

We  think  that  the  writ  should  issue  as  prayed  for,  and  it  is  so 
ordered. 

Temple,  J.,  dissented  so  far  as  relates  to  the  power  of  the  court 
to  award  a  mandamus. 
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Handley  V.  Pfister,  appellanta 

<»CbL88&) 
Transfer  of  property  for  benefit  of  eredUora  — priority  of  lien. 

Wliere  a  debtor,  with  the  aaeent  of  oertftin  of  Mb  creditors,  placed  his  per* 
flonal  property  in  the  hands  of  one  of  them,  with  instructions  to  sell  it,  and 
pay  himself  and  such  other  creditors  out  of  the  proceeds,  held,  that  the 
•creditors  for  whose  benefit  the  property  was  to  be  applied  obtained  a  lien 
upon  it  and  its  proceeds  superior  to  any  which  a  general  creditor  eould 
acquire  bj  the  subsequent  leyy  of  an  attachment  thereon* 

Thb  fiELCts  are  stated  in  the  opinioiL 

8.  0.  Hoitghtony  for  appellants. 

J.  S.  Benttey  and  F.  E.  Spencer y  for  respondent 

Wallace,  J.  It  appears  that  James  Fitzgerald  was  justly 
indebted  to  several  persons  in  divers  sums  of  money,  and,  among 
the  rest,  to  the  plaintiff,  who  was,  at  the  time,  in  his  employ  as  a 
laborer 

Under  these  circumstances,  and  with  the  assent  of  these  other 
•creditors,  he  placed  in  the  hands  of  the  plaintiff  certain  wheat  and 
barley,  with  instructions  to  sell  it,  apply  its  proceeds  to  the  payment 
of  these  debts,  and  return  the  overplus,  if  any,  to  Fitzgerald 
himself. 

Handley,  with  the  assent  of  these  other  creditors,  having  received 
the  property  under  these  instructions,  caused  it  to  be  sold  for  cash 
by  John  Carter,  but  the  sum  realized  was  insufficient  to  discharge 
the  indebtedness.  A  portion  of  the  proceeds  being  yet  in  the  hands 
of  Carter,  the  appellant,  who  was  creditor  at  large  of  Fitzgerald, 
attached  it  as  the  property  of  Fitzgerald,  applicable  to  the  payment 
of  this  debt. 

Carter  subsequently,  having  been  sued  by  the  respondent,  brought 
the  balance  into  the  court  below,  when  Pfister  &  Co.  being  substi- 
tuted as  defendants  on  the  record  in  his  stead,  the  respondent 
recovered  judgment. 

The  rights  acquired  by  the  appellants  to  the  fund  in  question, 
through  the  levy  of  their  writ  of  attachment,  are  precisely  those 
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which  Fitzgerald,  their  debtor,  had  at  the  time  of  the  levy.  Thia 
was  a  right  to  the  overplus  remaining  after  the  payment  of  these 
debts ;  but  there  was  no  overplus. 

No  question  is  made  but  that  the  respondent  and  those  whom  he 
represents  were  bona  fide  creditors  of  Fitzgerald,  with  a  right  to 
receive  their  money,  and  both  a  right  and  duty  on  the  part  of 
Fitzgerald  to  pay  them.  The  steps  taken  by  him  to  provide  the 
means  for  their  payment  were  such  as  the  law  permitted  him  to  x>ur- 
sue ;  and  when  he,  with  the  assent  of  these  other  creditors,  placed 
this  property  in  the  hands  of  the  respondent,  with  instructions  to 
sell  it  and  pay  himself  and  them  out  of  the  proceeds,  the  respondent 
and  those  he  represents  obtained  a  lien  upon  it  and  its  proceeds 
superior  to  any  which  the  appellants  could  acquire  by  the  subse- 
quent levy  of  their  process  thereon.  The  authority  to  Handley  to 
sell,  and  apply  the  proceeds  to  the  payment  of  his  own  debt,  was,  in 
law,  irrevocable  by  Fitzgerald,  and  would  continue  while  the  debt 
should  subsist.  And  as  having,  with  the  assent  of  the  other  credit- 
ors associated  with  him,  undertaken  to  apply  these  proceeds  in  part 
to  the  payment  of  these  debts,  the  respondent  became  clothed  with 
a  power,  coupled  with  a  trust,  for  the  benefit  of  those  others,  and 
which  he  was  not  at  liberty  to  relinquish  until  these  debts  shoulil 
have  become,  in  some  manner,  discharged.  Walsh  v.  WhUcomb,  2 
£sp.  565 ;  Goodwin  v.  Botodetiy  54  Me.  425. 

The  case  of  Morss  v.  Stone,  5  Barb.  516,  cited  by  the  counsel  for 
the  appellant,  does  not  present  any  point  illustrative  of  this.  The 
question  there  involved  was,  whether  the  goods  in  the  possession  of 
Dutcher,  which  he  had  undoubtedly  received  from  the  hands 
of  Morss,  had  been  purchased  by  him,  or  merely  received  to  sell  for 
account  of  Morss.  If  the  former,  then  the  creditor  of  Dutcher 
might  subject  them  to  the  payment  of  his  debt ;  if  the  latter,  he 
could  not  do  so.  There  it  was  not  pretended  that  the  bailor  had 
made  a  delivery  of  goods  to  provide  for  the  payment  of  his  own 
debts,  nor  that  the  creditors  had  received  or  assented  to  a  bailmentt 
the  purpose  of  which  was  to  create  a  fund  for  their  bene^t 

The  judgment  u  zffirfMd^ 
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80Cal.84&) 

GertificcUe  ofdepimt — mistake  in —  Oambling  trantacHon, 

On  receiving  a  deposit  of  $750  the  defendants,  bankers,  issued  a  certificate 
of  deposit,  payable  to  the  order  of  the  depositor.  By  a  mistake  in  filling  ap 
the  body  of  the  certificate,  the  sum  was  written  "  fifteen  hundred,"  instead 
of  seven  hundred  and  fifty.  The  figures  on  the  upper  left-hand  corner  were 
for  the  correct  amount.  On  the  same  day  the  payee  transferred  the  certifi- 
cate to  an  indorsee  for  value,  and  the  indorsee  transferred  it  to  plaintiffs  to 
be  credited,  and  a  portion  to  be  applied  on  an  indebtedness,  which  was  done. 
In  an  action  to  recover  the  full  amount  .named  in  the  certificate,  Tield,  that 
the  plaintiff^,  being  a  bona  fide  holder,  was  entitled  to  recover  the  full  amount. 
Held,  further,  that  the  fact  that  the  transfer  to  the  first  indorsee  was  made 
in  a  gambling  room,  and  in  a  gambling  transaction,  did  not  render  the  trans- 
fer void  under  an  act  against  gaming,  there  being  no  evidence  that  the  con- 
sideration therefor  was  money  or  other  thing  of  value  lost  or  won  at  the 
games  prohibited. 

Action  by  an  assignee  against  the  makers  of  a  certificate  of 
deposit,  for  the  sum  of  $1,500  in  United  States  gold  coin,  which  was 
set  oat  in  the  complaint  as  follows : 

$750.  Bake  of  D.  0.  Mills  k  Co., 

Sackamento,  October  18, 1866. 
George  Rosenbaum  has  deposited  in  this  bank  $1,500,  payable  to  himself  or 
order,  in  United  States  gold  coin,  on  return  of  this  certificate  properly  indorsed. 

D.  O.  MILLS  &  CO. 

In  the  afternoon  of  the  day  on  which  this  certificate  was  issued, 
Rosenbaum,  the  payee,  indorsed  it  to  Eli  M.  Skaggs,  who  thereupon 
delivered  it  to  plaintiflf,  with  instructions  to  credit  the  same  to  the 
account  of  Ewing  M.  Skaggs,  which  plaintiff  did  on  the  following 
day.  On  the  same  day  he  presented  the  certificate  to  defendants  for 
payment,  which  was  refused,  on  the  ground  that  Eosenbaum  had 
only  deposited  $750,  and  that  the  sum  of  $1,500  was  filled  in  the 
body  of  the  note  by  mistake.  They  tendered  the  $750,  which  was 
refused. 

In  an  action  for  the  full  amount  of  the  certificate,  judgment  was 
rendered  against  defendants  for  $750  only,  whereupon  plaintiff 
appealed. 
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Coffroth  (§  Spaulding,  for  appellant 
Robert  Rohuisonj  for  respondents. 

Spbague,  J.  This  instrument  possesses  all  the  requisites  of  a 
negotiable  promissory  note,  payable  on  demand,  and,  with  respect 
to  the  questions  involyed  in  the  suit,  must  be  regarded  and  treated 
as  such 

The  answer  substantially  admits  the  execution  of  the  certificate, 
as  charged  in  the  complaint ;  denies  that  the  plaintiff  is  the  bona 
fide  or  legal  owner  or  holder  thereof;  avers  want  of  consideration 
for  its  issuance,  exceeding  the  sum  of  $750 ;  and  that  the  words 
"fifteen  hundred"  were  inserted  and  written  in  the  body  of  the  cer- 
tificate by  mistake*  and  inadvertence,  in  place  of  the  words  "  seven 
hundred  and  fifty,"  which  were  intended  to  be,  and  should  have 
been,  written  thereon — of  which  mistake  plaintiff  had  notice  when 
he  received  the  same;  and  further  avers,  that  the  certificate  was 
issued  for  and  on  deposit  of  $750;  and  that  the  payee  thereof 
received  the  same  for  and  as  a  certificate  of  deposit  for  $750  only  — 
iihich  sum  defendants  tendered  to  plaintiff  on  the  presentation  of 
the  certificate ;  and  further  deny  generally  the  allegations  of  the 
complaint  The  case  was  tried  by  the  court  without  a  jury;  and, 
without  making  any  finding  of  facts,  the  court  rendered  judgment 
against  defendants  for  $750.  Plaintiff,  upon  statement,  moved  for 
a  new  trial,  which  being  denied,  he  appeals  from  the  judgment  and 
order  denying  a  new  trial.  There  is  no  conflict  in  the  evidence  as 
found  in  the  record. 

The  certificate  is  to  all  intents  and  purposes  a  certificate  for 
$1,500  in  gold  coin.  The  sui>erscription  on  the  upper  left-hand 
comer,  in  figures,  is  but  a  memorandum,  and  in  no  manner  serves 
to  vary,  change,  modify  or  control,  the  written  words  found  in  the 
body  of  the  certificato,  which  distinctly  specify  the  sum  for  which 
the  ceiiificate  is  issued  to  be  $1,500.  The  most  that  can  be  claimed 
for  this  memorandum,  in  figures,  is  that  its  presence  on  the  face  of 
the  certificate  serves  to  create  a  patent  ambiguity ;  but  this  cannot 
be  helped  by  averment,  or  evidence  aliunde.  The  words  writren  in 
the  body  of  a  certificate,  bill  or  note,  when  plain,  definite  and  c<»r- 
tain,  must  control,  without  regard  to  the  superscription  in  figurca. 
Chitty  on  Bills  (11  Am.  from  9  Lond.  ed.),  149-160;  St:ry  ou 
Bills,  §  42 ;  Story  on  Prom.  Notes,  §  21 ;  Saunderson  v.  Piper,  5 
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Bing.  N.  Gas.  425 ;  Mears  y.  Oraham,  8  Blackf.  144 ;  Payne  y.  Clark, 
19  Mo.  152. 

Although  the  mistake  and  want  of  consideration  alleged  in  the 
answer  might  be  ayailable  as  a  defense  pro  tanto,  as  between  the 
makers  and  the  original  payee,  or  an  indorsee  of  the  payee  after 
maturity  or  dishonor,  actual  or  constructive,  or  a  holder  Diala  fide^ 
by  indorsement  from  the  payee  before  maturity  or  dishonor,  such 
defense  would  not  be  available  in  a  suit  against  the  makers  by  a 
bona  fide  indorsee  for  value  before  maturity  or  dishonor,  actual  or 
constructive,  or  any  subsequent  holder  through  such  original 
indorsee.  Nor  would  such  a  defense  be  available  to  the  makers  in  a 
suit,  by  a  subsequent  bona  fide  holder,  afber  the  certificate  had  been 
indorsed  by  the  payee,  in  blank,  and  delivered  to  a  mala  fide  indorsee 
before  dishonor. 

A  negotiable  bill  or  note,  indorsed  and  transferred  to  a  bona  fide 
holder  for  value  without  notice  by  the  payee  thereof,  before  maturity 
or  dishonor,  actual  or  constructive,  is  relieved  of  all  equities  exist- 
ing between  the  drawer  or  maker  and  the  payee,  and  any  subsequent 
assignee  receives  the  same  in  like  manner,  relieved  of  all  such  equi- 
ties. Story  on  Bills  of  Ex.,  §§  181,  188 ;  Story  on  Prom.  Notes, 
§  178,  and  authorities  there  cited;  3  Kent  Com.  *92,  top  page,  113; 
Chalmers  v.  Lanion^  1  Gamp.  383. 

A  note  payable  at  a  particular  time  is  presumed  to  be  dishonored 
after  maturity.  A  sight  bill  or  note  payable  on  demand  is  presumed 
to  be  dishonored  after  a  reasonable  time  shall  have  elapsed  after  its 
date,  and  if  indorsed  and  transferred  before  such  reasonable  time 
has  elapsed,  the  indorsee  and  holder  bona  fide  for  value  takes  the 
same,  relieved  of  all  equities  existing  between  the  original  parties 
thereto.  What  such  reasonable  time  is  depends  upon  the  circum- 
stances of  each  case,  and  is  a  question  of  law  to  be  determined  by 
the  court  Ghitty  on  Bills,  *379 ;  Story  on  Bills  of  Ex.,  §§  232, 
325 ;  Story  on  Prom.  Notes,  §  207,  note  1 ;  1  Pars,  on  Gon.  (2d  ed.) 
217,  note  — ;  1  Pars,  on  Notes  and  Bills,  264-266. 

Although  the  maker  of  a  negotiable  promissory  note,  payable  on 
demand,  at  common  law  is  liable  to  a  suit  thereon  the  moment  after 
the  same  is  executed  and  delivered,  and  the  statute  of  limitations 
immediately  commences  to  run.  against  such  note,  still  it  is  not 
regarded  as  overdue  or  presumptively  dishonored  until  the  lapse  of 
a  reasonable  time  after  its  date ;  and  we  have  been  unable  to  rind 
any  case  where,  under  any  cirxjumstances,  if  such  note  be  indorsed 
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and  transferred  at  any  time  during  the  business  hours  of  the  next 
day  after  its  date,  such  time  has  not  been  adjudged  within  a  reason- 
able time,  and  the  holder  protected  as  an  indorsee  before  maturity 
or  presumptive  dishonor.  Weeks  v.  Pry  or,  27  Bai'b.  80;  Banger  v. 
Cary,  1  Met  373 ;  Seaver  v.  Lincoln,  21  Pick.  268 ;  Parker  v.  TuUle, 
44  Me.  467;  Dennen  v.  Haskell,  45  id.  430;  Carlton  v.  Bailey,  7 
Foster,  234;  Emerson  v.  Crocker,  5  N.  H.  162;  Culver  v.  Parish,  21 
Conn.  408;  Martin  v.  Winshw,  2  Mason  U.  S.  C.  C.  242;  Carll  v. 
Brown,  2  Mich.  401;  Atlaiitic  De  L,  Co,  v.  Tredick,  5  E.  I.  179; 
Wetliey  v.  Andrews,  3  Hill,  582;  Camp  v.  Clark,  14  Vt  390;  Den- 
nett 1.  Wymans,  13  id.  489 ;  Sylvester  v.  Crapo,  15  Pick.  92 ;  San- 
ford  V.  Mickles,  4  Johns.  227. 

In  the  present  case  the  certificate  was  indorsed  in  blank,  and 
transferred  by  the  payee  on  the  same  day  of  its  date,  and,  on  the 
-evening  of  the  same  day,  after  dark,  was,  by  the  first  indorsee, 
delivered  to  plain tiflT,  with  instructions  to  credit  the  same  to  the 
account  of  Ewing  M.  Skaggs,  which  plaintiff  did  on  the  following 
morning,  about  eight  o'clock,  October  lUth,  by  crediting  Ewing  M. 
Skaggs  in  account  (who  was  then  indebted  to  him  in  the  sum  of 
$300)  with  $1,500,  and  thereafter,  during  the  forenoon  of  the  same 
day,  presented  the  certificate  to  defendants  for  payment.  At  the 
time  the  certificate  was  indorsed  and  delivered  to  Eli  M.  Skaggs,  on 
the  18th  of  October,  no  sufficient  time  had  elapsed  since  its  date  to 
authorize  a  presumption  of  dishonor;  hence,  the  special  defense 
set  up  in  the  answer  could  not  avail,  as  in  case  of  indorsement  after 
maturity  and  dishonor. 

The  question  then  arises  whether  Eli  M.  Skagg,  the  first  indorsee, 
was  a  bona  fide  holder  for  value. 

On  the  cross-examination  of  plaintiff's  witnesses  by  defendants, 
it  appeared  that  the  payee  indorsed  and  delivered  the  certificiite  to 
Eli  M.  Skaggs,  at  the  rooms  of  said  Skuggs,  in  the  city  of  Sacra- 
mento, which  rooms  were  occupied  by  said  Skaggs  for  gambling 
purposes;  that  his  business  was  gambling,  and  that  the  assignment 
was  made  in  a  gambling  transaction  ;  that  Skaggs  paid  for  the  cer- 
tificate $100  in  money  and  $1,400  in  ivory  checks;  and  that  pre- 
vious to  such  transfer  of  the  certificate  by  the  payee  he  had  been 
playing.  Upon  this  evidence  it  is  claimed  by  the  respondents  that 
the  indorsement  and  transfer  to  Eli  M.  Skaggs  was  void  under  a 
fitatute  of  this  state,  entitled  "An  act  to  prohibit  gaming."  Stats. 
1863,  p.  723.     But  the  evidence  entirely  fails  to  establish  that  the 
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considei'ation  for  such  indorsement  and  transfer  was  money  or  any 
thing  of  value  lost  by  the  payee  or  won  by  the  indorsee,  or 
any  other  person  or  persons,  at  any  of  the  prohibited  games,  or  any 
banking  game,  played  with  cards,  dice  or  any  other  device ;  or,  that 
the  money  or  ivory  checks  received  by  the  payee  in  consideration  of 
Buct  transfer  was  by  him  afterward  lost,  or  in  any  manner  hazarded 
at  any  prohibited  game,  or  any  other  game  of  chance  whatever ; 
hence,  the  indorsement  and  transfer  cannot  be  adjudged  void  on  the 
ground  that  the  consideration  therefor  was  money,  or  any  thing  lost 
or  won  at  a  prohibited  game.  So  far  as  the  evidence  discloses  the 
consideration  for  the  tnmsfer,  it  was  a  valuable  consideration,  and 
the  first  indorsee  received  the  certificate  without  notice,  actual  or 
constructive,  of  any  infirmity  or  existing  equity  in  favor  of  the 
makers ;  and,  as  between  him  and  the  makers,  the  special  defenses 
set  up  in  the  answer  could  not  have  been  made  available,  and  they 
cannoty  therefore,  be  made  available  as  against  the  present  plaintiff, 
whatever  the  consideration  may  have  been  for  the  subsequent  trans- 
fer to  him. 

The  evidence  very  clearly  establishes  that  the  certificate  was  issued 
by  the  defendants  upon  the  deposit  with  them  by  George  Rosen- 
baum  of  $750  only,  and  that  the  sum  stated  in  the  body  of  the  cer- 
tificate as  the  amount  deposited  was  by  defendants  inadvertently 
and  by  mistake  written  tl,500  instead  of  1750 ;  and  this  the  payee 
of  the  certificate  must  have  known  when  he  indorsed  and  trans- 
ferred the  same  to  the  first  assignee,  on  the  afternoon  of  the  day 
of  its  date;  but  the  defendants  by  their  mistake  and  inadver- 
tence furnished  him  the  means  by  which  he  was  enabled  to  per- 
petrate a  fraud  upon  innocent  parties,  if  the  special  defense  set  up 
in  the  answer  should  prevail  against  the  well-settled  principle,  that, 
whenever  one  of  two  innocent  parties  must  suffer  by  the  act  of  a 
third,  he  who  enabled  such  third  party  to  occasion  the  loss  must 
bear  it. 

It  follows  from  these  views  that  the  evidence  fails  to  sustain  the 

judgment,  and  that  the  judgment  and  order  denying  a  new  trial 

must  be  reversed  and  a  new  trial  granted* 

So  ordered. 
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*MoGast,  appellant,  y.  HAsmiras. 

(8BOaL88(U 

Oo9&nafU  qf  HUe — jBktidum — Measure  of  damagei. 

It  is  not  necessary  that  there  ahonld  be  an  actual  eviction  bj  process  of  law 
to  oonstitnte  a  breach  of  covenant  of  title  and  quiet  ei^ojment.  Such 
covenant  is  broken  whenever  there  has  been  an  involuntary  loss  of  posses- 
sion by  reason  of  the  hostile  assertion  of  an  irresistible  paramount  title, 
whether  that  title  be  established  by  judgment  or  not. 

The  measure  of  damage  in  an  action  on  a  covenant  of  title,  after  eviction,  is 
'the  purchase-money  and  interest ;  but  where  the  covenantee  has  purchased 
the  paramount  title,  it  is  the  sum  actually  and  in  good  faith  paid  therefor 
and  the  amount  expended  in  defending  his  possession,  provided  such  dam 
ages  sliall  not  exceed  the  purchase-money  and  interest. 

This  is  an  action  upon  a  covenant  for  quiet  enjoyment.  The 
complaint  avers  that,  on  the  13th  of  August,  A.  D.  1856,  the 
defendant,  for  the  consideration  of  19,000,  conveyed  to  plaintiff  and 
certain  ather  parties  a  certain  tract  of  land  situate  in  Solano  county. 
In  the  deed  executed  by  defendant  there  was  the  following  covenant: 

And  the  said  Daniel  N.  Hastings  and  his  heirs,  the  said  premises  in  tlie 
quiet  and  peaceable  possession  of  said  parties  of  the  second  part,  and  their 
heirs  and  assigns,  and  against  the  said  party  of  the  first  part,  his  heirs,  and 
against  all  and  every  person  and  persons  whomsoever  lawfully  claiming  or  to 
claim  the  same,  sliall  and  will  warrant  and  by  these  presents  forever  defend* 

That  the  plaintiff  and  his  co-tenants  immediately  entered  into 
possession  of  the  premises  as  conveyed  under  the  deed ;  that  plain- 
tiff's co-tenants  conveyed  to  him,  for  a  valuable  consideration,  their 
interest  in  the  land  on  the  27th  day  of  September,  1858,  and  plain* 
tiff  immediately  thereafter  took  exclusive  possession  of  the  entire 
premises ;  that  the  only  title  claimed  by  the  defendant  at  the  time 
of  his  covenant  was  through  Vallejo,  who  claimed  to  own  a  large 
tract  of  land,  known  as  the  Suscol  fiancho,  of  which  the  premises 
cbnveyed  were  a  part,  under  a  grant  from  Mexico,  and  that  Vallejo 
had  no  other  title  save  under  said  supposed  grant. 

That  at  the  time  of  said  conveyance  by  defendant,  the  petition 
of  Vallejo  for  the  confirmation  of  the  grant  was  pending  in  the 
courts  of  the  United  States,  and  was  finally  rejected  on  the  10th  of 
June,  A.  D.  18G2,  and  thereby  the  title  of  the  United  States  to  the 
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land  declared  paramount;  of  all  of  which  facts  the  defendant  had 
due  notice  and  fall  knowledge. 

The  plaintiff  thereupon  requested  the  defendant  to  repay  him 
the  purchase-money  for  said  land,  or  to  procure  the  title  at  his  own 
expense,  both  of  which  the  defendant  refused  to  do.  The  plaintif! 
thereupon  submitted  to  the  paramount  title,  and,  in  conjunction 
with  others,  who  were  holding  under  Vallejo,  sent  an  agent  to 
Washington  and  -procured  an  act  of  congress  to  be  passed  on  the 
3d  of  March,  1863,  granting  the  right  of  preemption  to  certain 
purchasers  on  the  Suscol  Rancho.  The  plaintiff,  by  reason  of  the 
conveyance  from  defendant,  was  one  of  the  persons  authorize4  to 
purchase  under  said  act;  and  in  pursuance  of  its  provisions  he 
acquired  the  title  of  the  United  States  to  said  lands  by  certain 
letters  patent  dated  on  the  2d  of  March,  the  10th  of  May,  and  the 
29th  of  June,  1867.  That  by  reason  of  the  premises,  the  plaintiff 
has  not  been  permitted  quietly  and  peaceably  to  possess  and  enjoy 
the  premises  conveyed,  but  was  evicted  by  the  United  States,  the 
owner  of  the  paramount  title,  by  which  eviction  he  has  suffered 
damage. 

To  this  complaint  the  defendant  interposed  a  general  demurrer, 
on  the  ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  also  on  the  ground  that  the  cause 
of  action  is  barred  by  the  statute  of  limitations.  The  demurrer 
was  sustained,  and  the  plaintiff,  declining  to  amend,  final  judgment 
was  entered  for  the  defendant,  and  the  plaintiff  has  appeiJed. 

E.  W,  McOraWy  for  appellant. 

F.  <&  L.  Reynolds,  for  respondent. 

Temple,  J.  The  principal  question  involved  in  this  appeal  is, 
whether  the  acts  set  out  in  the  complaint  constitute  a  breach  of  the 
covenant  of  quiet  enjoyment.  The  defendant  contends  that  there 
must  have  been  an  actual  eviction  by  a  title  paramount  under  the 
judgment  of  a  competent  court.  Many  early  cases,  especially  in 
the  state  of  New  York,  seem  to  sustain  this  view,  and  two  cases  are 
cited  from  our  own  reports.  The  first  is  the  case  of  Fowler  v.  Smithy 
2  Cal.  39.  That  was  an  attempt  to  resist  the  payment  of  purchase- 
money  for  premises  conveyed,  without  special  warranty,  prior  to  the 
adoption  of  the  common  law  in  this  state,  and  it  was  claimed  that 
by  the  civil  law  certain  covenants  were  implied.    Justice  Murray, 
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in  discussing  the  question,  said  that  no  covenants  were  implied, 
except  those  for  quiet  possession,  and  that  to  constitute  a  breach  of 
that  covenant  there  must  be  an  eviction  under  a  judgment  of  a 
competent  court,  founded  upon  a  paramount  title. 

He  relies  upon  the  case  of  Waldron  v.  McCarty,  3  Johns.  471. 
la  that  case  there  was  a  foreclosure  and  sale  of  the  premises  under 
a  mortgage  which  existed  at  the  time  of  the  covenant.  The  cove- 
nantee purchased  at  this  sale  and  brought  suit  upon  his  covenant 
The  court  held  that  there  had  been  no  eviction.  It  was  not  neces- 
sary in  that  case  to  hold  that  the  eviction  must  in  all  cases  be  by 
legal  process.  This  is  a  leading  case  upon  that  side  of  the  question, 
and  was  followed  by  several  others  in  that  state.  "When  understood, . 
however,  as  establishing  the  general  proposition  that  there  must  be 
an  actual  eviction  under  a  judgment,  these  cases  are  contrary  to  the 
more  recent  decisions  of  that  state,  as  we  shall  presently  show. 
The  other  case  from  our  reports  is  Norton  v.  Jackson,  5  Cal.  262. 
It  was  a  suit  for  the  purchase-money,  and  was  resisted  on  the 
ground  that  there  had  been  a  breach  of  covenant  of  warranty, 
which,  for  all  the  purposes  of  this  case,  is  identical  with  the  cove- 
nant for  quiet  enjoyment.  The  purchaser  was  still  in  possession. 
Mr,  Justice  Heydenfeldt,  in  delivering  the  opinion  of  the  court, 
says :  "  There  is  no  breach  of  the  covenant  without  eviction,  because 
there  would  be  no  correct  measure  of  damages.  It  would  be  a 
hardship  to  allow  the  purchaser  to  remain  in  possession  and  recover 
the  purchase-money  also."  In  this  case  there  had  been  no  eviction, 
either  actual  or  constructive ;  the  purchaser  was  still  in  possession 
under  the  title  of  his  covenantor ;  and  no  question  can  be  raised  as 
to  the  correctness  of  the  decision.  The  broad  statement  in  the 
conclusion  of  the  opinion,  that  there  must  be  an  eviction  by  pro- 
cess of  law,  cannot  be  sustained  by  authority  either  in  this  country 
or  in  England.  Copp  v.  Wellhurny  2  Dev.  390 ;  Foster  v.  Pierso7i, 
4  Levin,  617;  Steivart  v.  Drake,  4  Hals.  141s  Rawle  on  Covenants, 
242. 

Indeed,  there  are  many  cases  where  an  eviction,  without  process 
of  law,  has  always  been  considered  a  breach  of  the  covenant,  as  in 
the  case  where  the  true  owner  at  common  law  had  the  right  to 
enter  without  suit,  and  where  the  covenantee  was  never  able  to 
obtain  possession  of  the  granted  premises,  which  were  in  possession 
of  the  owner  of  the  paramount  title. 

The  case  of  Waldron  v.  McCarty,  as  understood,  is  contrary  to 
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the  doctriue  laid  down  in  GreenvauU  v.  Davis,  4  Hill,  643.  In  that 
case  Mr.  Justice  Bronson  savs :  *•  There  are  some  dicta  in  the  books 
that  there  must  be  an  eviction  bv  process  ol*  law,  but  I  have  met 
with  no  case  where  it  was  so  adjudged.'*  And  again :  "  Upon  prin- 
ciple, I  can  see  no  reason  for  requiring  an  eviction  by  hgal  process. 
Whenever  the  grantee  is  ousted  of  possession  by  one  having  a  lawful 
right  to  the  property  paramount  to  the  title  of  the  grantor,  the 
covenants  of  warranty  and  for  quiet  enjoyment  are  broken,  and  the 
grantee  may  sue.       *♦♦*♦*♦♦* 

^'When  the  grantee  surrenders  or  suffers  the  possession  to  pass 
from  him  without  a  legal  contest,  he  takes  upon  himself  the  burden 
of  showing  that  the  person  who  entered  had  a  title  paramount  to 
that  of  his  grantor.  But  there  is  no  reason  why  such  surrender, 
without  the  trouble  and  expense  of  a  lawsuit,  should  deprive  him 
of  a  remedy  on  the  covenant  The  grantor  is  not  injured  by  such 
an  amicable  ouster.  On  the  contrary,  it  is  a  benefit  to  him,  for  he 
thus  saves  the  expenses  of  an  action  against  the  grantee  to  recover 
the  possession. 

''It  may  be  inferred  in  this  case  that  the  premises  were  unoccu- 
pied. Blodget  then  entered  and  still  holds  the  land.  This  was  an 
ouster  or  disseisin  of  the  plaintiff,  and  he  is  well  entitled  to  an 
action  on  the  defendant's  covenant." 

In  the  case  of  Fmvler  v.  Poling,  6  Barb.  105,  Mr.  Justice 
Edmokds,  after  reviewing  the  decisions  in  that  state,  says :  "  From 
these  conflicting  authorities  I  deduce  the  true  rule  in  this  state  to 
be,  that  there  must  be  an  actual  disturbance  of  the  possession ;  and 
where  the  covenantee  is  rightfully  out  of  possession,  either  by  due 
process  of  law  or  by  an  entry  of  the  rightful  owner,  or  by  a  surren- 
der to  one  having  a  paramount  title,  there  is  an  eviction,  the  cove- 
nant is  broken,  and  an  action  will  lie." 

Mr.  Rawle,  in  his  treatise  on  covenants  for  title,  has  reviewed  tliu  • 
cases  upon  this  subject  at  great  length,  and  we  think  an  examina- 
tion of  the  authorities  cited  by  him,  as  well  as  those  cited  by  counsel 
in  this  case,  fully  justifies  the  assertion  that ''  there  can  hardly  be 
said  to  be  a  class  of  cases,  now  entitled  to  rank  as  authority,  which 
hold  that  an  actual  dispossession  by  process  of  law,  consequent  upon 
a  judgment,  is  necessary  to  a  breach  of  the  covenant  of  warranty.*' 

The  true  rule  deducible  from  the  recent  cases  is,  that  the  covenant 
is  broken  whenever  there  has  been  an  involuntary  loss  of  possession 
by  reason  of  the  hostile  assertion  of  an  irresistible  paramount  title. 
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Nor  is  it  necessary  that  the  paramount  title  should  haye  been  estab* 
lishcd  by  judgment  before  the  coTenantee  will  be  authorized  to 
surrender  the  possession.  It  is  enough  that  the  true  owner  asserts 
his  title  and  demands  the  possession.  If  it  is  his  right  to  hare  pos- 
session, it  certainly  is  the  duty  of  the  covenantee  to  surrender  it  to 
him.  The  covenant  is  for  quiet  possession  and  against  a  rightful 
eviction.  To  constitute  a  breach  of  this  covenant,  it  cannot  be 
required  that  the  covenantee  should  maintain  a  wrongful  possession 
and  subject  himself  to  be  treated  as  a  trespasser.  The  object  of  a 
suit  by  the  true  owner  would  be  to  compel  the  covenantee  to  do  that 
which  he  ought  to  have  done  without  suit.  It  could  not  have  been 
contemplated  by  the  parties  to  the  covenant  that  the  covenantee 
should  refuse  to  do  what  the  law  enjoins  upon  him  as  a  duty. 

Nor  can  we  perceive  how  the  covenantor  would  be  benefited  by 
an  eviction  under  a  judgment.  It  was  never  considered  necessary 
that  the  covenantor  should  have  notice  of  the  pendency  of  the  suit 
The  judgment  might  be  obtained  without  any  real  trial  of  the 
merits  of  the  title;  and  besides,  in  the  action  upon  the  covenant,  it 
is  incumbent  upon  the  plaintiff  to  establish  that  the  title  to  which 
he  has  submitted  is  a  paramount  title. 

Although  there  must  be  an  eviction,  it  is  not  necessary  that  there 
should  be  an  actual  dispossession,  of  the  grantee.  K  the  paramount 
title  is  so  asserted  that  he  must  yield  to  it,  or  go  out,  the  covenantee 
may  purchase  or  lease  of  the  true  owner,  and  this  will  be  considered 
a  sufficient  eviction  to  constitute  a  breach.  He  then  no  longer 
claims  under  his  former  title.  So  far  as  that  title  is  concerned,  he 
has  been  evicted,  and  is  in  under  the  paramount  title.  Sugden  on 
Vendors,  745  and  note;  Loomis  v.  Bedel,  11  N.  H.  74;  Hamilton 
V,  Ciitts,  4  Mass.  349 ;  Turner  v.  Goodrich,  26  Vt.  709 ;  Sprague  v. 
Bahei*,  17  Mass.  586 ;  Bawle  on  Covenants,  278,  et  seq,  and  cases. 
•  cited ;  Noonan  v.  Lee,  2  Black,  507 ;  Funky.  Creswell  5  Clark  (Iowa), 
86 ;  Brady  v.  Spurck,  27  IlL  478 ;  Stewart  v.  Drake,  4  Halstead, 
139-275. 

The  next  question  which  arises  in  this  case  is,  whether  there  was 
.  such  a  hostile  assertion  of  the  paramount  title  as  would  authorize 
the  plaintiff  to  submit  to  it.  There  is  no  controversy  that  the  title 
was  in  the  United  States.  The  petition  of  Vallejo  for  a  confirma- 
tion of  the  title  was  pending  at  the  time  of  the  conveyance.  Val- 
lejo's  claim  was  rejected  and  declared  invalid.  \\,  does  not  appear 
that  any  thing  further  was  done  on  the  part  of  the  government  to 
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canse  a  settlement  or  sale  of  the  laud.  In  the  case  of  Rush  v.  C<isey^ 
39  Cal.  339,  we  held  that,  inasmuch  as  by  section  13  of  the  act 
of  congress  of  March  3,  1851,  establishing  a  board  of  land  commis- 
sioners for  the  adjudication  of  private  laud  claims,  it  is  provided, 
t  hat  all  lands  included  in  claims  which  shall  be  iinall j  decided  to 
b :  invalid  shall  be  deemed  pai*t  of  the  public  domain  of  the  United 
States,,  the  final  rejection  of  the  claim  operated,  propria  vigor e^  to 
restore  the  land  to  the  mass  of  the  public  domain.  Without  any 
further  action  on  the  part  of  the  government,  and  by  operation  of 
law,  the  land  became  liable  to  entry  for  the  purpose  of  settlement 
and  preemption.  Of  course,  therefore,  when  the  title  of  Vallejo 
was  finally  rejected,  the  only  alternative  left  the  plaintiff  was  to 
purchase  the  land  from  the  United  States,  or  it  would  be  open  to 
settlement  and  preemption  to  all  who  possessed  the  proper  qualifi- 
cation. 

This  is  almost  a'  parallel  case  to  many  which  are  found  in  the 
reports  as  to  the  hostile  assertion  of  the  paramount  title.  Thus,  in 
Loomis  V.  Bedely  supra,  a  prior  conveyance  had  been  made  by  the 
covenantor.  Upon  the  death  of  the  prior  grantee,  the  land  was  sold 
by  his  administrator  at  public  auction,  and  purchased  by  the  plain- 
tiff, and  it  was  held  that  these  facts  constituted  an  eviction. 

In  Sprague  v.  Baker  there  was  a  mortgage  upon  the  ])remises, 
executed  by  a  prior  owner.  The  holder  of  the  mortgage  threatened 
to  take  possession  under  his  mortgage  unless  the  amount  due  upon 
it  was  paid.  It  was  paid  by  the  covenantee,  and  this  was  held  to  be 
an  eviction.  Bemis  v.  Smith,  10  Met.  194;  see,  also,  Dupuy  v. 
Roebuck,  7  Ala.  488 ;  Brown  v.  Dickerson,  12  Penn.  372 ;  Stetvari 
V.  Drake,  supra.  We  are,  therefore,  clearly  of  the  opinion  that  the 
facts  stated  in  the  complaint  show  such  an  eviction  as  will  consti- 
tute a  breach  of  the  covenant,  and  the  demurrer  was  improperly 
sustained  on  that  ground.  In  the  complaint  the  plaintiff  has  set 
out  the  facts  which  constitute  the  eviction,  instead  of  avemng  the 
fact  of  an  eviction  under  paramount  title  as  the  ultimate  fact,  of 
which  the  facts  stated  are  the  evidence.  No  objection  is  raised  to 
this  course  in  this  case,  as  doubtless  both  parties  were  anxious  to 
ol)tain  an  early  decision  as  to  the  liability  of  the  defendant,  and 
many  cases  sanction  this  form  of  pleading.  We  are  clearly  of  the 
opinion,  however,  that  the  other  is  the  proper  course;  tJioagh,  as 
the  point  is  not  raised,  we  do  not  decide  this  case  upon  that  ground. 

The  transcript  does  not  show  when  the  suit  was  commenced,  an  I, 
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therefore,  we  cannot  pass  upon  the  question  of  the  statute  of  limita- 
tions. The  cause  of  action,  however,  did  not  accrue  until  an  eyio- 
tion,  actual  or  constructive.  In  this  case  that  would  be  at  the  time 
the  plaintiff  entered  and  began  to  hold  under  the  paramount  title. 

It  IS  weU  settled  that  the  rule  of  damages,  where  there  has  been 
an  actual  loss  of  the  premises,  is  the  purchase-money  and  interest. 
Where  the  plaintiff  has  purchased  the  paramount  title  it  is  the  sum 
actually  and  in  good  faith  paid  for  the  paramount  title,  and  the 
amount  expended  in  defending  his  possession,  provided  such  dam- 
ages shall  in  no  case  exceed  the  purchase-money  and  interest  The 
question  as  to  whether  the  plaintiff  can  recover  the  costs  of  sending 
an  agent  to  Washington  to  procure  a  law  of  congress  authorizing 
the  plaintiff  to  purchase  his  land  cannot  arise  on  this  demurrer, 
which  is  general  and  to  the  whole  complaint.  On  the  facts  stated, 
the  plaintiff  is  entitled  to  recover  the  disbursements  above  men- 
tioned, and  the  demurrer  ought  therefore  to  be  overruled- 

The  judgment  is  therefore  reversed,  and  cause  remanded,  with 
directions  to  overrule  the  demurrer. 


Pagb,  appellant,  v.  Fowleb. 

(80CaI.412.) 
Ejectment  —  Crops  —  Damaget, 

The  owner  of  lands,  who  has  recovered  a  judgment  of  ejectment  against 
persons  occupying  under  a  claim  of  title,  is  not  entitled  to  the  crops  grown 
and  harvested  by  sudi  persons  before  the  judgment. 

When,  in  such  case,  the  owner  obtained  possession  of  the  crops  by  replevin, 
Iield,  in  an  action  to  recover  their  value,  that  the  measure  of  damages  was 
the  highest  market  value  within  a  reasonable  time  after  the  property  was 
taken,  with  interest  computed  from  the  time  such  value  was  estimated. 

This  was  an  action  to  recover  the  value  of  a  quantity  of  hay 
taken  by  defendant  from  the  plaintiff  in  an  action  of  replevin.  The 
facts  are  stated  ii^    .le  opinion. 

Wfn.  H.  Pattersouy  for  appellant 

Win.  Hayes,  W,  A,  Wheaton  and  0.  B,  B,  Hayes,  for  respondent 
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Temple,  J.  The  main  facts  of  this  case  are  almost  precisely  the 
same  as  in  Page  v.  FowUry  28  Cal.  605,  and  37  id.  100. 

The  plaintiff  was  in  possession  of  abont  eight  hundred  acres  of 
land,  which  had  been  inclosed  for  many  years,  and  which  he  claimed 
to  own  under  the  so-called  Suscol  grant.  In  the  summer  of  1862, 
while  crops  put  in  by  plaintiff  were  still  growing  upon  the  land,  the 
defendants  entered,  claiming  one  hundred  and  sixty  acres  of  land 
each,  as  preemptioners.  They  built  small  houses  upon  their  respect- 
ive claims,  where  they  afterward  lived.  They  each  possessed  the 
requisite  qualifications  to  become  preemptioners,  and  each  took  the 
necessary  steps  to  enter  the  lands  in  the  proper  land  office  of  the 
United  States.  They  were  unsuccessful,  however,  in  their  attempts 
to  preempt,  and  the  plaintiff  finally  recovered  a  judgment  against 
them  for  the  land.  In  May,  1863,  while  they  were  in  possession,  and 
before  the  judgment  in  ejectment,  they  cut  a  quantity  of  hay  upon 
the  land,  which  was  taken  by  the  plaintiff  by  the  writ  of  replevin  in 
this  suit. 

There  is  no  question  that,  at  the  time  this  action  was  commenced, 
the  rights  of  the  parties,  with  reference  to  the  property  in  contro- 
versy, are  exactly  the  same  as  in  the  former  case  of  Page  v.  Fowler  ; 
but  before  this  case  was  actually  tried,  plaintiff  had  recovered  u 
judgment  of  ejectment  against  the  defendants,  and,  as  he  claims, 
had  been  put  into  possession,  and  he  now  claims  that  the  rule  laid 
down  in  the  former  case  cannot  apply  to  this ;  that  the  reason  why 
the  plaintiff,  out  of  possession,  cannot  recover  against  the  defendant 
in  the  adverse  possession,  claiming  to  be  the  owner,  is,  because  the 
personal  action  cannot  be  made  the  means  of  trying  title ;  but  that 
hft  may,  under  our  system,  by  means  of  the  64th  section  of  the 
practice  act,  commence  his  action  for  possession,  and  also  sepa- 
rate actions  for  rents  and  profits,  and  for  trespass  or  waste ;  and  if, 
at  the  trial  of  his  action  of  trespass  or  waste,  he  shows  his  judgment 
for  the  recovery  of  the  land,  it  will  be  evidence  of  his  right  to 
recover  for  the  trespass  or  waste ;  and  that,  upon  the  same  principle, 
the  plaintiff  is  entitled  to  recover  in  this  case.  I  know  of  no  war- 
rant for  this  construction  of  the  t)4th  section  of  the  practice  act ; 
but,  independently  of  that,  I  think  the  proposition  not  maintainable 
upon  principle. 

It  is  undoubtedly  true,  that,  at  common  law,  a  person  who  had 
^een  ousted  from  land  might,  after  a  recovery  and  reentry,  maintain 
:*?8  action  of  trespass  for  the  mesne  profits  and  for  waste,  for  the 
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reason  that  after  reentry  the  law  supposes  he  has  always  been  seized, 
and  the  acts  of  the  defendant  were  a  continuous  tre8i)as8  upon  the 
rightful  possession  of  the  plaintiff;  but  no  case  has  been  cited  in 
which  this  principle  has  been  held  to  make  the  owner  of  the  land 
out  of  possession,  under  such  circumstances,  the  owner  of  the  crops 
grown  and  actually  harvested  by  the  defendant.  The  very  fact 
that  he  may  recover  the  rents  and  profits  of  the  land  shows  that  he 
cannot  recover  the  crops ;  for,  as  was  well  said  in  the  case  of  Stock- 
well  V.  Phelps,  34  N.  Y.  363,  the  owner  of  the  land,  in  such  cases, 
does  not  recover  the  value  of  the  crops  raised  and  harvested,  but  the 
value  of  the  use  and  occupation  of  the  land ;  and  the  annual  crops 
of  grain  and  grass,  which  contain  both  the  value  of  the  use  of  the 
land  and  the  labor  of  the  farmer,  do  not,  under  such  circumstances, 
belong  to  the  owner  of  the  land.  It  would  be  an  oppressive  rule 
to  require  every  one  who,  after  years  of  litigation,  perhaps,  may  be 
found  to  have  a  bad  title,  to  pay  the  gross  value  of  all  the  crops  he 
has  raised ;  and  it  would  be  an  inconvenience  to  the  public  if  the 
bad  title  of  the  farmer  to  his  land  attached  to  the  crops  he  offered 
for  sale,  and  rendered  it  necessary  to  have  an  abstract  of  his  title  to 
make  it  safe  to  purchase  his  produce. 

Nor  do  I  see  that  the  act  of  congress  of  March  3, 1863,  allowing 
the  right  of  entry  of  these  lands  only  to  the  bo^m  fide  purchasers 
under  Vallejo,  affects  the  rights  of  these  parties  to  the  hay.  If  it 
be  admitted  that  the  defendants  entered  upon  the  lands  in  good 
faith,  with  the  honest  intent  to  preempt  them,  and  so  held  them 
until  March  3, 1863,  the  same  possession  continued,  with  the  same 
character  and  rights,  until  they  were  dispossessed  and  the  plaintiff 
reentered.  This  proposition  is  established  in  Stockwell  v.  Phelps, 
supra. 

The  case  of  Kimball  v.  Lohmas,  31  Cal.  154,  seems  to  modify, 
somewhat,  the  doctrine  in  Page  v.  Fowler,  although  no  allusion  is 
made  to  that  case.  It  was  for  wood  cut  upon  the  land  of  the  plain- 
tiff, which  was  in  the  actual  possession  of  the  defendant.  Mr.  Jus- 
tice Saxderson,  in  rendering* the  decision,  challenges  the  reason- 
ableness of  the  rule  in  Halleck  v.  Mixer,  16  Cal.  574 — affirmed  in 
Page^.  Fowler  —  and  says  it  is  of  feudal  origin,  and  that,  upon 
authority,  it  is  not  easy  to  say  what  it  is  or  where  it  came  from,  and 
that  there  is  very  little  principle  involved  in  it.  He  says :  "  The 
wood  in  question,  having  been  cut  from  the  land  of  the  plaintiff,  is 
as  much  his  property  now  as  before  it  was  cut.     By  tlie  severance 
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from  the  freehold^  it  was  changed  from  real  to  personal  property, 
but  its  title  was  unaflfected.    So  are  all  the  cases.    If,  then,  it  is  his 
property,  why  is  he  not  entitled  to  an  action  for  it  ?    Why  limit  his 
remedy  to  ejectment  and  damages?"    He  then  says  that  adverse 
possession  is  of  two  kinds — the  one  without  color  of  title,  and  the 
other  under  claim  of  title,  founded  upon  a  written  instrument,  as  a 
conveyance  or  a  decree  or  judgment  of  a  court.    By  the  last  ought 
to  be  understood,  perhaps,  possession  under  color  of  title,  or  bona 
fide  claim  of  right ;  for,  in  the  case  of  Page  v.  Fowhr^  the  defend- 
ants claimed  neither  under  a  written  instrument,  as  a  conveyance, 
nor  under  a  judgment  or  decree,  and  yet  this  court  held  their  entry 
and  possession  as  preen^ptors,  under  the  laws  of  the  United  States, 
coupled  with  the  fkot  chat  they  actually  entered,  or  attempted  to 
enter,  the  lands  in  the  oroper  land  office,  and  were  then  contesting 
the  right  of  the  platj^xff,  was  a  sufficient  adverse  possession,  under 
the  rule  in  flallpcl^  v.  Mixer,   As  to  actions  for  timber,  or  for  taking 
away  the  sub<:a>jce  of  the  estate  itself,  the  observations  in  Kimball 
V.  Lohmat  rru^y  be  just;  but,  so  far  as  they  affect  the  annual  crops, 
at  lease.  I  rhuitc  I  Live  shown  there  are  reasons  for  the  rule  which 
are  ZiOt  dpuved  ^rr^ra.  the  feudal  relation  or  founded  upon  the  over- 
•jlce  technicab'tjC4  of  the  common  law,  nor  yet  upon  the  reason 
iVj$\  frequer:*rly  given  for  the  rule — that  title  cannot  be  tried  ai  a 
aero  trand'.iory  action.    I  am  not  aware,  however,  that  any  distiuo- 
Jon  ^las  ever  been  made  between  the  two  cases.    The  conclusion  in 
''  iviball  V.  Lohmas  is  entirely  consistent  with  the  other  cases  upon 
ne  subject,  for  there  the  defendant  had  no  title  or  color  of  title ;  and 
tW  the  cases  show  that  there  must  be  something  more  than  a  mere 
^sertion  of  tiUe.    The  court,  in  such  cases,  will  look  into  the  case 
X)  see  if  there  is  in  reality  a  claim  of  title  to  try.    Harlan  v.  Har- 
lauy  15  Penn.  507. 

It  was  undoubtedly  erroneous  to  enter  a  joint  judgment  against 
the  plaintii!  in  favor  of  the  defendants.  The  entire  theory  of  the 
aefendar.i''^  was  opposed  to  the  idea  that  there  could  be  any  com- 
munity of  interest  or  ownership  in  the  property ;  but,  as  this  was  an 
^rror  which  does  not  injure  the  plaintiff,  we  would  not  probably  be 
justified  in  reversing  the  judgment  on  that  ground  alone. 

The  only  remaining  question  in  the  case  is  as  to  the  rule  of  dam- 
ages adopted  on  the  trial.  The  plaintiff  having  failed  to  make  out 
his  case,  of  course  the  defendants  w^ere  entitled  to  recover  the  value 

of  the  hay  taken  and  disposed  of  by  him.    The  hay  was  taken  in 
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May,  1863,  at  which  time  it  was  worth,  in  the  couditiou  it  was  iu, 
from  three  to  fire  dollars  per  ton.  It  was  baled  at  an  expense  of 
three  dollars  per  ton,  hauled  to  Benicia  at  an  expense  not  proven, 
and  from  there  shipped  to  San  Francisco  at  an  expense  of  two  and 
one-half  dollars  per  ton.  It  was  sold  at  San  Francisco  at  twelve 
and  one-half  dollars  per  ton,  which  is  not  questioned  as  being  the 
highest  price  that  could  have  been  obtained  for  it  The  defendants 
proved  that  in  1864,  which  was  a  year  of  great  scarcity — sometimes 
called  the  year  of  the  drought — hay  was  worth  from  thirty-eight 
to  forty  dollars  per  ton.  At  the  request  of  defendants,  the  court 
instructed  the  jury  that,  '^  in  assessing  the  value  of  the  property, 
they  might  find  the  highest  market  value  at  any  time  since  the  hay 
was  taken  by  the  plaintiff,  with  interest,"  etc.  Under  this  instruct 
tion,  the  jury  assessed  the  value  of  the  property  according  to  the 
price  in  1864,  and  the  defendants  recovered  125,763.23  for  property 
which,  at  the  time  it  was  taken,  was  not  worth  more  than  12,500. 
As  the  trial  was  in  November,  A.  D.  1869,  under  the  rule  the  value 
could  as  well  have  been  estimated  by  the  market  price  at  the  time 
of  trial,  and,  if  the  value  of  hay  had  then  been  greater  than  at  any 
previous  time  after  the  taking,  that  course  would  undoubtedly  have 
been  pursued. 

When  we  consider  that  the  object  to  be  attained  ty  this  rule  is 
mdemnity  for  loss  actually  sustained,  the  result  in  this  case  is  sufQ- 
ciently  startling.  But  the  rule  is  claimed  to  be  of  universal  appli- 
cation, and  as  to  a  large  class  of  personal  property  —  to  wit,  perishable 
articles — its  operation  is  still  more  manifestly  unjust.  If  a  quantity 
of  fruit  —  strawberries,  for  instance  —  in  the  season  of  their  greatest 
abundance,  were  taken  under  circumstances  which  would  entitle 
the  owner  to  indemnity  only,  and  a  suit  to  recover  their  value  were 
immediately  commenced,  the  trial  would  not  be  likely  to  occur  fur 
many  months.  In  the  mean  time  the  season  of  plenty  has  passed, 
and  the  frait  bears  an  extraordinary  price.  Nevertheless,  by  this 
rule,  he  is  permitted  to  recover  the  enhanced  value  which  he  could 
never  have  realized,  and  this  under  the  pretense  that  it  is  necessaiy 
to  indemnify  him  for  his  actual  loss.  This  is,  of  course,  an  extreme 
case,  and  may  be  said  to  prove  only  that  there  should  be  exceptions 
to  the  rule ;  but  I  think  that  the  rule  is  necessarily  liable  to  work 
injustice  in  every  case.  In  the  cases  where  it  lias  been  enforced  it 
is  said  to  apply  only  to  articles  which  fluctuate  iu  value.  If  thei-e 
is  any  thing  which  can  be  said  to  have  a  market  value  that  docs  not 
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fluctuate,  of  course  it  can  m^Ke  uo  difference  when  the  value  is 
ascertained.  This  distinction,  therefore,  might  as  well  be  omitted, 
and  the  rule  applied  indiscriminately  to  all  descriptions  of  personal 
property  If  goods  belonging  to  a  merchant,  and  designed  for 
immediate  sale,  were  taken,  the  trial  of  a  suit  brought  to  recover 
their  value  mighty  for  reasons  well  understood  by  every  member  of 
the  bar,  and  in  the  usual  course  of  things  would,  be  postponed  for 
years.  The  highest  price  might  be  ten  years  after  the  sale,  and  yet 
it  would  be  morally  certain  that,  had  the  goods  not  been  taken,  the 
owner  would  have  disposed  of  them  within  the  next  few  months. 
It  is  obvious  that  the  damages  in  such  a  case  (and  the  supposed  case 
is  the  general  rule)  might  be  grossly  unjust,  and  have  very  little 
reference  to  the  loss  actually  sustained. 

Without  the  possibility  of  loss,  the  owner  is  allowed  the  range  of 
the  market  for  many  years  in  which  to  choose  his  price,  and  per- 
haps realizes  enormous  profits,  in  the  face  of  proof  to  a  moral  cer- 
tainty that,  had  he  kept  the  goods,  he  would  not,  and  perhaps  could 
not,  have  received  them.  The  best  possible  speculation  would  be  to 
have  one's  property  taken  by  a  responsible  person,  and  this  under  a 
rule  which  only  indemnifies  for  actual  loss,  and  does  not  permit 
speculative  or  hypothetical  damages  to  be  recovered,  and  in  which 
nothing  is  exacted  as  a  punishment  to  the  wrong-doer. 

The  cases  of  Douglass  v.  Krafts  9  Cal.  562,  and  Hamer  v.  Hatha- 
way,  33  id.  117,  are* relied  upon  to  support  the  rule  adopted  in  this 
case.  The  first  was  for  the  conversion  of  certain  warrants,  and  the 
court  say  that  the  plaintiff  is  entitled  to  the  highest  value  after  the 
conversion,  and  base  their  opinion  upon  the  case  of  Mercer  v.  Jones^ 
3  Camp.  476,  where  Abbott,  C.  J.,  says,  in  substance,  that  the  jury 
may,  in  their  discretion,  fix  the  value  at  any  time  after  the  conver- 
sion, and  the  case  of  Cortelyou  v.  Lansing,  in  which  Kent  says 
simply,  that  in  trover  the  rule  is  not  always  the  value  of  the  goods 
at  the  time  of  the  conversion.  In  this  case  no  question  arose  as  to 
the  propriety  of  estimating  the  value  by  the  market  price  at  an 
indefinite  period  after  the  taking. 

In  Hamer  v.  Hatliaway  the  question  was,  whether  the  highest 
price  between  the  taking  and  the  trial,  or  the  price  at  the  time  of 
the  taking,  was  the  nile.  The  court  say  it  is  not  an  open  question 
hi  this  state:  that  elsewhere  there  is  a  great  diversity  of  opinion  a.s 
to  which  is  the  projwr  rule ;  that  it  is  important  to  have  a  settled 
rule  for  this  state,  and  thoy  approve  that  in  Doiig  ass  v.  Kraft.    In 
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that  case,  also,  as  in  most  cases  holding  to  this  rule,  the  only  ques- 
tion discussed  was,  whether  the  damages  must  be  assessed  at  the 
value  of  the  property  at  the  time  of  the  conyeraion.  The  court  held 
differently,  and,  though  no  question  was  raised  as  to  what  would  be 
the  rule  under  different  circumstances,  say  ^'some  quaUfication 
of  the  rule  may  be  found  necessary  where  there  has  been  unreason- 
able delay  in  bringing  suit,  or  under  certain  special  circumstances, 
which  do  not  exist  in  the  present  case ;  but  we  are  content  to  fol- 
low the  general  rule  announced  in  Douglas  y.  Krafts 

If  we  leaye  this  state,  the  cases  are  exceedingly  numerous  and  yery 
conflicting.  It  would  be  impossible  to  deduce  any  consistent  rule 
from  them;  and  I  agree  with  Mr.  Justice  Bhodss — in  HafMr  y. 
Hathaway — that  it  is,  perhaps,  more  important  to  haye  a  fixed  rule 
than  that  it  should  be  entirely  aboye  question  upon  principle ;  and 
the  general  rule  adopted  in  this  state,  when  properly  qualified,  com- 
mends itself  to  my  mind  as  founded  in  justice,  and  I  think  the 
required  qualification  can  be  easily  deriyed  from  the  cases  by  which 
the  rule  was  established. 

In  Suydam  y.  Jenkins^  3  Sandf.  614,  Mr.  Justice  DtEB,  in  an  opinion 
by  far  tiie  most  able  and  satisfactory  I  haye  been  able  to  find  upon 
the  subject,  reyiews  all  the  authorities  upon  this  subject,  both  English 
and  American,  and,  as  I  think,  establishes,  beyond  question,  that 
this  doctrine  neyer  did  preyail  in  England,  and  that  the  cases  of 
West  y.  Wentworth,  3  Cow.  82,  and  Clark  y.  Finney,  7  id.  681, 
were  innoyations  upon  the  common  law,  and  were  founded  upon  an 
entire  misapprehension  of  the  English  cases  they  profess  to  follow. 
I  have  carefully  verified' all  the  references  in  those  cases,  and  fully 
concur  with  Judge  Duer,  that  those  cases  not  only  do  not  establish 
the  proposition,  but  contain  no  allusion  whatever  to  the  subject 
The  English  rule,  so  far  as  I  can  discover,  has  always  been  to  leave 
to  the  jury,  as  a  matter  of  discretion,  the  question  as  to  the  time  the 
property  shall  be  valued,  except  in  the  case  of  stocks,  when 
the  value  at  the  time  of  trial  was  the  measure  of  damages.  In  the 
United  States,  on  the  other  hand,  it  has  always  been  considered  a 
rule  of  law,  and  the  jury  are  allowed  no  discretion  in  the  matter. 

The  doctrine  is,  therefore,  as  I  think,  of  American  origin,  and  it 
may  be  remarked  that  all  the  cases  concur  in  admitting  that  the 
general  rule  is,  that  the  damages  are  to  be  measured  by  the  value  of 
the  property  at  the  time  it  was  taken,  the  doctrine  in  question  being 
an  exception  to  the  rule ;   and  thuugh  the  exception  has,  perhaps. 
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become  the  rule,  it  may  be  well  to  bear  in  mind  that  it  originated 
in  an  exception  made  on  the  ground  that,  in  certain  cases  (where 
the  majrket  value  is  flnctnating),  the  prevailing  mle  did  not  do  fall 
justice.  The  exception  ought  not,  therefore,  to  be  carried  beyond 
the  purpose  for  which  it  was  made.  That  being  accomplished,  the 
ordinary  mle  should  prevail.  The  reason  for  it  must  have  been 
that,  in  the  usual  course  of  trade  or  business,  it  was  likely  that  the 
owner  would  have  realised  the  enhanced  value  if  he  had  not  been 
deprived  of  his  property.  All  the  cases  are  upon  the  ground  that 
otherwise  he  would  not  be  completely  indemnified.  It  could  not 
have  been  intended  to  give  him  profits  it  is  certain  he  would 
not  have  realized. 

The  case  of  West  v.  Wentworthf  3  Cow.  82,  was  the  first  case  in 
which  the  doctrine  is  plainly  asserted.  It  is  a  short  case,  founded 
upon  a  misapprehension  of  the  English  cases,  and  the  reason  of  the 
decision,  further  than  this  erroneous  citation  of  authorities,  is  not 
discussed  at  any  length.  In  the  case  of  Clark  v.  Finney,  7  Cow» 
681,  the  question  was  elaborately  discussed,  and  this  case  may  prop* 
erly  be  considered  the  pioneer  case  upon  the  subject.  The  doc-^ 
trine  of  West  v.  Wentworth  is  sustained,  but  with  an  important 
c}ualification.  The  court  say:  '^In  such  case,  therefore,  the  plain- 
tiff is  entitled  to  the  highest  price  between  the  day  when  the 
delivery  should  have  been  made  and  the  day  of  trial.  But,  where  he 
delays  the  prosecution  of  his  claim  beyond  the  period  which  may  be 
considered  reasonable,  for  the  purpose  of  endeavoring  to  make  an 
amicable  arrangement,  he  must  be  considered  as  assenting  to  the 
delay,  and  ought  to  participate  in  the  hazard  of  it  In  such  cases 
we  are  inclined  to  think  the  rule  of  damages  should  be  the  value  of 
the  article  at  the  commencement  of  the  suit." 

The  case  of  Smith  v.  Oriffithy  3  Hill,  333,  was  a  case  against  a 
common  carrier  for  goods  damaged  while  in  the  possession  of  the 
carrier.  This  question  was  discussed,  and  the  rule  of  damages  is 
laid  down  as  follows :  "  The  law,  in  regulating  the  measure  of  dam<« 
ages,  oontemplatee  a  range  of  the  entire  market,  and  the  average  of 
prices  as  thus  formed,  through  a  reasonable  period  of  time,^ 

The  phrase  '^ average  of  prices''  is  intended  as  a  rule  to  ascertain 
w  aa^  the  market  price  is,  and  exclude  exceptional  sales  at  an  extra- 
ordinary price,  and  taken  in  connection  with  other  portions  of  the 
opinion,  the  extract  shows  the  rule  adopted  in  this  case  to  have  been 
the  highest  market  price  within  a  reasonable  time  after  the  property 
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WBB  taken,  or  should  hare  been  deliyerecL  In  the  case  of  Jtamaine 
Y.  Van  AUm^  26  N.  Y.  309,  the  cases  upon  this  subject  are  said  to 
be  to  the  effect,  that  '^  if  the  plaintiff,  without  unnecessaiy  delay, 
prosecutes  his  suit,  the  fluctuations  in  the  price  should  be  exclu- 
siyely  at  the  hazard  of  the  defendant,  and  the  plaintiff  was  entitled 
to  the  highest  price  between  the  day  when  the  delivery  should  have 
been  made  and  the  day  of  trial." 

In  the  case  of  Wilson  y.  Mathews^  24  Barb.  295,  which  was  an 
action  of  trover,  the  plaintiff  was  allowed  to  recover  the  highest 
price  intermediate  the  taking  and  the  trial.  The  court,  in  render- 
ing the  opinion,  remarks:  *^  As  no  objection  was  taken  on  the  argu- 
ment that  any  delay  had  intervened,  we  assume  that  the  plaintiff 
has  not  delayed  the  prosecution  of  his  claim  beyond  the  period 
which  may  be  considered  reasonable,  and  that,  therefore,  the  proper 
rule  of  damages  is  the  highest  value  of  the  property  at  any  time 
between  the  day  of  its  conversion  and  the  day  of  trial. 

In  the  case  of  Caainan  v.  Folsom,  2  Iowa,  101,  it  is  said  that  the 
Tule  of  damages  for  not  delivering  a  commodity  accq^ng  to  con- 
tract, where  the  price  has  been  paid,  is  ''  the  highest  market  price 
between  the  day  for  delivery  and  the  time  suit  is  brought,  provided 
the  plaintiff  does  not  unreasonably  delay  the  institution  of  the  suif 

The  case  of  ScoU  v.  Rogers,  31  N.  Y.  676,  was  by  a  principal 
against  his  factors  for  an  unauthorized  sale  of  his  property.  The 
court  decided  that  the  sale  was  unauthorized,  and  that  the  measure 
of  damages  was  the  difference  between  the  price  for  which  the  wheat 
wa8  sold  and  what  it  was  worth  a  reasonable  time  after  the  date 
within  which  to  commence  the  action.  This  ruling  was  sustained 
by  tlie  court  of  appeals  in  an  extended  argument  upon  this  very 
question.  After  stating  it  would  be  unjust  to  allow  the  plaintiff 
the  whole  time  allowed  by  the  statute  of  limitations,  in  which  to 
commence  his  action,  and  the  time  from  the  commencement  to  the 
trial  in  addition  in  which  to  fix  the  price,  and  that  the  fact  that 
the  right  of  property  passes  by  the  judgment  can  make  no  difference, 
Mr.  Justice  Hogeboom,  who  delivered  the  opinion  of  the  court,  savd 
the  rule  is  settled  '^  to  allow  the  plaintiff  the  highest  price  prevailing 
between  the  time  of  conversion  and  a  reasonable  time  afterward  for 
the  commencement  of  tlie  action.  Some  of  the  cases  carry  the 
period  up  to  the  time  of  trial  of  a  suit  commenced  within  a  reason- 
able time ;  as  between  these  two  periods,  the  time  of  commencing 
the  suit  and  the  time  of  trial,  the  rule  is  somewhat  fluctuating. 
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What  this  reasonable  time  shall  be  has  never  been  definitely  settled, 
and  may  perhaps  fluctuate  somewhat  according  to  the  circumstances 
of  the  particular  case." 

In  the  case  of  Pinkertan  y.  Railroad,  42  N.  H.  424,  this  rule  of 
damages  is  rejected,  and  this  reason,  among  others,  given  for  it : 
**  Jr.  that  large  class  of  cases  where  the  articles  to  be  delivered  enter 
into  the  common  consumption  of  the  country  in  the  shape  of  pro- 
visions, perishable  or  otherwise,  horses,  cattle,  raw  material,  such  as 
wool,  cotton,  hides,  leather,  dye  stufb,  etc.,  to  hold  that  the  plaintiff 
might  elect  as  the  rule  of  dmnages,  in  all  oases,  the  highest  market 
price  between  the  time  fixed  for  the  delivery  and  the  day  of  trial  — 
which  is  often  many  years  after  the  breach  —  would,  in  many  cases, 
be  grossly  unjust,  and  give  to  the  plaintiff  an  amount  of  damages 
disproportionate  to  the  injury.  For,  in  most  of  the  cases,  had  the 
articles  been  delivered  according  to  the  contract,  they  would  have 
beeu  sold  or  consumed  during  the  year,  and  no  probability  of  reap- 
ing any  benefit  from  future  increase  of  prices.  So  there  may  be 
repeated  trials  of  the  same  cause  by  review,  new  trial  or  otherwise. 
Shall  there  be  different  measure  of  damages  for  each  trial  ?  " 

In  every  case  which  I  have  been  able  to  find,  where  this  view  of 
the  subject  was  discussed  at  all,  some  qualification  of  the  rule  was 
insisted  upon ;  and  it  may  be  safely  affirmed  that  the  unqualified 
rule  laid  down  in  this  case  has  never  been  recognized  as  law  any- 
where, although,  of  course,  there  are  cases  in  which  the  rule  has 
been  affirmed  without  allusion  to  the  qualification;  and  if  the 
adjudged  cases  were  not  so,  a  rule  which  would  allow  one  the  highest 
market  price  for  seven  or  eight  years  as  the  measure  of  damages  for 
conversion  of  hay — an  annual  crop,  and  almost  always  annually 
consumed — is  too  repugnant  to  our  sense  of  justice  and  to  the  pur- 
pose the  rule  was  designed  to  accomplish — indemnity  for  actual 
loss — to  be  allowed  to  stand,  especially  when  the  rule  itself  is  not 
supported  even  by  a  majority  of  the  adjudications  upon  the  subject. 

In  many  of  the  cases  it  is  said  that  the  plaintiff  will  be  allowed 
the  highest  price  intermediate  the  taking  and  the  trial,  if  the  suit 
has  been  commenced  within  a  reasonable  time,  and  prosecuted  with- 
out unnecessary  delay,  and  no  intimation  is  made  as  to  what 
the  rule  would  be  if  the  suit  were  not  commenced  within  a  reason  > 
able  time ;  but  it  is  evident  that  the  question  of  damages  ought  to 
be  the  same  in  either  case.  The  time  of  the  commencement  of  the 
action  or  trial  would  not  seem  to  have  any  natural  or  logical  con- 
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nection  or  lebitioii  to  the  qnection  of  damages;  and  the  question  aa 
to  whether  a  rait  was  or  was  not  commenced  within  a  reasonable 
time  would  rarely,  if  ever,  d^>end  upon  any  fiict  which  wonld  affect 
the  indemnity  to  which  the  plaintiff  is  entitled*  The  reasonable 
time  mentioned  in  the  cases  cannot  mean  a  reasonable  time  within 
which  to  Gommence  the  action,  independentiy  of  the  question  of 
damages.  It  must  mean  a  time  within  which  it  would  be  reasonable 
to  allow  the  plaintiff  to  take  the  highest  market  price  as  the  measure 
of  his  damages.  In  other  words,  the  rule  dedndble  from  the 
authorities  is,  that  in  cases  affecting  property  of  a  fluctuating  value, 
where  exemplary  damages  are  not  allowed,  the  correct  measure  of 
damages  is  the  highest  market  yalbe  within  a  reasonable  time  after 
the  property  was  taken,  with  interest  computed  ttom  the  time  such 
value  was  estimated.  This  is,  in  effect,  the  rule  establiAed  in  Scott 
V.  liogersy  where  this  precise  question  was  more  elaborately  discussed 
than  in  any  other  case. 

The  rule  thus  stated  may  be  somewhat  indefinite,  but  it  is  cer- 
tainly  not  more  so  than  the  rule  in  the  New  York  cases,  which  have 
reference  to  the  commencement  of  the  action  or  its  diligent  prosecu- 
tion ;  and  the  rule  thus  stated  has  this  advantage,  that  what  is  a 
reasonable  time  would  always  be  determined  with  reference  to  the 
question  of  indemnity ;  and  if  the  old  standard  of  the  value  at  the 
time  of  the  taking  be  once  departed  from,  I  can  think  of  no  rule 
more  definite  which  would  not  be  arbitrary  aud  liable  to  work 
injustice. 

What  would  be  a  reasonable  time  within  which  to  allow  the 
injured  party  the  range  of  the  markets  to  fix  the  value,  must  depend 
in  a  great  measure  upon  the  circumstances  of  each  ease.  In  very 
many  cases  this  could  easily  be  fixed  by  the  nature  of  the  article, 
the  use  for  which  it  was  intended,  or  the  usual  course  of  business 
upon  which  value  depended.  The  object  of  allowing  this  range  at 
all,  as  I  have  said,  is  because  the  owner  might,  and  perhaps  would, 
have  obtained  the  price,  if  he  had  been  allowed  to  retain  the  prop- 
erty* and  the  object  will  control  in  fixing  the  limit  allowed  for  esti- 
mating the  value.  When  goods  are  taken  from  a  merchant  he 
should  not  be  allowed  a  longer  period  than  it  would  probably  require 
in  the  usual  course  of  budness  to  dispose  of  them,  or  than  it  would 
be  reasonable  to  suppose  a  business  man  would  expect  to  hold  them 
for  a  profit 

As  to  the  annual  products  of  the  soil,  which  are  raised  for  annual 
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consumption,  they  are  almost  uniTersally  dispobed  of  by  the  i)ro- 
dncers  within  a  few  months  after  they  are  harvested,  and,  I  may 
say,  invariably  consumed,  or  otherwise  disposed  o£,  before  the  next 
hajTest;  and,  in  my  judgment,  a  longer  period  than  that  ought 
never  to  be  allowed  within  which  to  estimate  the  damages  as  to  such 
property,  at  least  without  some  proof  that  the  property  would  have 
been  retained. 

In  this  case  the  property  was  taken  by  means  of  a  writ  of 
replevin,  and,  as  the  proof  establishes,  was  disposed  of  shortly  after 
it  was  taken.  We  are  not  called  upon  to  inquire  whether  a  differ- 
ent measure  of  damages  should  be  adopted  where  the  property  has 
been  retained  and  can  be  returned  in  specie.  The  price  fixed  was 
during  the  year  1864 — at  what  period  of  the  year  is  not  definitely 
settled  by  tiie  evidence,  though  most  likely  it  was  after  harvest  of 
the  hay  crop,  as  the  value  was  proven  by  one  of  the  defendants,  who 
testifies  that  he  sold  hay  at  that  prioe  during  that  year.  At  all 
events,  the  instruction  authorized  the  jury  to  estimate  the  value 
after  that  time ;  and  as  it  does  not  appear  that  th^  did  not  do  so,  the 
judgment  should  be  reversed,  and  it  is  so  ordered. 

NOTB.— See  the  case  of  McLean  ▼.  Bovee,  1  Am.  Beii.  1S6»  wherein  It  was  held,  that 
one  who  reooTen  land  In  an  aoUon  of  ejeotment  to  entitled  to  tlM  eropa  pUuited  after 
tke  eommenoeflMnt  of  that  action.  ^  Bxp. 


JOTSTBB  V.  OooDWiK,  appellant. 

(89Cal.«e.) 
Ptomimofy  note — IndoraemerU  bjf  one  not  a  pcvriy. 

If  a  penKxn  act  a  party  to  a  note  places  his  name  in  blank  on  the  back  thereof 
before  delivery,  he  is  to  be  regarded  as  an  indorser,  and  demand  and  notice 
are  necessary  in  order  to  fix  his  liability. 

This  was  an  action  on  a  promissory  note.    The  fiicts  are  stated 
in  the  opinion. 

Wm.  S,  WelUy  for  appellant. 

W.  W.  Pendeffost  and  Z.  C.  Bays,  for  respondent 

Tbmplb,  J.    The  defendant  WiltK>z  signed  his  name  in  blank 
upon  the  back  of  the  note  and  before  the  delivery  of  the  same. 
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After  the  note  became  due,  but  too  late  to  eharge  Wilcox,  aa 
indorser,  demand  was  made  for  payment,  and,  upon  its  refosal, 
notice  given  to  Wilooz.  It  is  claimed  that  the  fiedlnre  to  make 
demand  and  give  notice  in  time  discharged  defendant  Wilcox. 

A  great  dirersitj  of  opinion  exists  as  to  the  natore  of  the  liability 
of  one,  not  being  a  party,  who  indorses  his  name  in  blank  upon  a 
note  before  delivery.  In  England  he  is  held  to  be  a  guarantor,  and 
his  contract  is,  that  the  maker  of  the  note  will  pay  at  maturity,  or, 
if  he  does  not,  the  guarantor  wilL  No  demand  or  notice  is  consid- 
ered necessary  as  a  condition  precedent  to  fixing  the  liability  of  the 
guarantor,  or  to  the  commencement  of  the  action ;  but  a  faQure  to 
make  demand  and  give  notice,  together  with  "ptoot  of  injury,  is  j^ro 
tanto  a  defense. 

In  some  states,  as  in  Massachusetts,  Vermont  and  Louisiana,  he 
is  regarded  as  a  surety  or  joint  maker  of  the  note,  and  uncondition- 
ally liable.  In  some  states  he  is  held  to  be  a  guarantor,  and  various 
effects  have  been  given  in  these  states  to  the  contract  of  guarantee, 
sometimes  being  held  to  be  conditional,  at  other  times  absolute; 
and  very  frequently  parol  evidence  is  admitted  to  explain  what  the 
contract  really  was.  In  other  states,  as  in  New  York,  Tennessee, 
Iowa,  and,  we  may  add,  Galifomia,  he  is  held  as  indorser. 

So  far  back  as  1852  the  supreme  court  of  this  state,  in  Riggs  v. 
WaldOy  2  Cal.  487,  held  that  the  liability  of  a  guarantor,  under  such 
circnmstances,  was  that  of  an  indorser;  and  this  case  has  been 
affirmed  by  numerous  subsequent  decisions.  The  respondent,  how- 
ever, claims  that  in  these  eases  no  demand  and  notice  whatever  had 
been  made  or  given,  and  therefore  it  was  only  necessary  to  hold  that 
demand  and  notice  are  necessary  to  fix  the  liability  of  a  guarantor. 
We  think,  however,  this  is  not  a  proper  construction  of  the  decis- 
ions. In  Riggs  v.  Waldo  the  question  was  as  to  the  nature  of  the 
liability  of  one  who,  not  being  a  party  to  a  note,  indorses  his 
name  in  blank  before  delivery ;  and  it  was  held  that  "  his  under- 
taking is  attended  with  all  the  liability  and  all  the  rights  of 
an  indorser  strtcti  juris/'  It  was  held  that  demand  and  notice 
was  necessary,  because  his  liability  was  that  of  an  indorser ;  other- 
wise no  demand  and  notice  would  be  necessary  to  fix  the  liability* 
nor  could  they  become  material  except  upon  the  question  of  dili- 
gence where  loss  has  been  sustained. 

The  decisions  in  this  state  are  substantially  in  accord  with  those 
which  hold  that  one  who,  not  being  a  party  to  a  negotiable  biU, 
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indorBes  it  in  blank  for  the  purpose  of  adding  to  its  credit,  is  an 
indorser,  and  in  yiew  of  the  diversity  of  opinion  on  the  subject  we 
should  not  now  feel  inclined  to  disturb  the  doctrine,  even  if  it  did 
not  meet  our  approval 

But  we  think  the  doctrine  of  Riggs  v.  Waldo  by  fiftr  the  most  rea- 
sonable and  just.  There  seems  to  be  no  difference  between  the 
undertaking  of  a  general  guarantor  and  that  of  an  indorser,  except 
that  the  former,  being  a  party  to  the  note,  his  contract  is  construed 
by  the  law  merchant,  while  the  undertaking  of  the  latter  is  construed 
by  the  general  law  of  contracts.  Each  undertakes  that  the  maker 
will  pay  the  note  at  maturity ;  and  in  case  of  being  compelled  to 
pay  it  for  the  principal,  each  has  recourse  upon  his  principal  to 
recover  the  amount  paid,  and  there  is  no  good  reason  why  they 
should  not  have  equal  opportunities  to  secure  themselves  from  the 
assets  of  the  maker.  The  law  merchant  has  established  what  is  due 
diligence,  and  what  is  a  reasonable  time  within  which  demand  and 
notice  should  be  made  to  bind  an  indorser,  and  upon  principle  the 
same  diligence  should  be  used  to  charge  one  who  has  assumed  the 
same  responsibility  as  a  guarantor. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings. 

NoT&  — In  Mafl8aohu86tt8  a  peraoDf  not  a  party,  placing  his  name  on  the  back  o\  a 
piomiasoxy  note,  at  the  time  it  l»  made,  ia  held  to  be  liable  as  maker.  Tht  Union  Bank 
of  WeymtnOh  v.  WiOts,  8  Met.  604;  Hawhu  v.  PhUUps,  7  Gray,  284;  Draper  v.  Weld,  Li  id. 
680.  In  the  latter  case  it  was  held,  that  evidence  to  prove  that  the  party  put  his  name 
on  the  back  of  the  note,  with  authority  to  fill  the  blank  with  a  guaranty,  was  inadmis- 
sible against  one  who  took  the  paper  without  notice.  But  if  the  payee  afterward 
Indorse  above  the  signature  of  the  third  party,  the  latter  then  becomes  an  ordinary 
Indorser,  and  his  liability  cannot  be  changed  by  parol  evidence.  Clapp  v.  Rice^  13 
Gray,  408.  See  Howe  v.  MerrQl,  5  Cush.  8Qb  If  the  name  be  put  on  after  the  execution 
of  the  note,  and  as  a  separate  transaction,  it  is  held  to  be  a  guaranty.  BenthaU  v.Jud- 
kitiA,  13  Met.  206.    See  also  to  same  effect  Irish  v.  Cutter,  81  Me.  Sad. 

In  Vermont  it  is  held,  that  if  one  not  a  party  indorse  his  name  on  a  promissory  note, 
he  is  prima  fade  liable  as  maker,  but  the  real  intention  of  the  signer  may  be  shown. 
Siflvetter  v.  Downer,  20  Vt.  366;  Strong  v.  Riker,  16  id.  664.  See  also  Perkintv,  Catlin,  U 
Conn.  213 ;  Clark  v.  Merriam,  26  id.  676 ;  JenninQS  v.  Thomas,  13  S.  &  M.  617 ;  SchoUenberoer 
V.  Xehf,  28  Penn.  St.  180 ;  Schneider  v.  Sefilffman,  20  Mo.  671 ;  Watson  v.  Hurt,  6  Gratt.  633. 

In  New  York  a  person  not  a  party  placing  his  name  on  the  back  of  a  note,  before  ths 
payee  indorses  It,  is  held  to  be  an  indorser.  HaU  v.  Neweomb,  7  Hill,  416;  Spies  ▼.  Gti- 
more,  1  N.  Y.  320;  EOis  v.  Brown,  6  Barb.  282 ;  Waterbury  v.  Sinclair,  26  id.  456.  See  to 
the  same  effect  Vore  v.  Hurtt,  18  Ind.  661;  WeUs  v.  Jackson,  6  Blackf.  40;  Jennings  v. 
Thomas,  13  Sm.  ft  M.  617 ;  OxaiAon  v.  Sneed,  336 ;  Fear  v.  DurQap,  1  Greene  (Iowa),  881. 

In  the  following  oases  a  person  so  indorsing  is  held  to  be  a  guarantor:  Camden  v. 
M'Kny,  8  Scam.  (111.)  487;  Cushman  v.  Dement,  id.  497;  CarrdO.  v.  Wdd,  13  111.  682 ;  KMn 
f.  Currif*-  lA  id.  287;  Webster  r.  (Tobb,  17  id.  460;  Fegenbush  r,  Latfg^  28  Penn.  St.  193; 
Watsim  V.  Hurt,  6  Gratt.  683;  Beekwith  v.  AngeU,  6  Conn.  81&.  See  also  R^^^Mm  v.  Slier* 
»'V)orf,  26  id.  437,  and  Rey  ▼.  Simpson,  22  How.  (U.  S.)841.  In  all  the  states,  except  New 
iTork  and  Massachusetts,  evidence  of  Intention  Is  admissible  to  rebut  the  legal  pre- 
sumption.—Rep. 
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Choykski  y.  CoHSN,  appellant 

(»Cia.6oi.) 

Ihtds^nark — Ifame  indieaHng  humneM. 

l*be  plaintUr  gftTe  to  his  place  of  bosineaB  the  nune  of  "Antlqaarian  Bnok 
Store,"  by  which  name  it  became  widely  known.  The  defendant,  having  a 
rival  store,  adopted  enbetantially  the  same  name.  HM,  that  the  name  could 
not  be  appropriated  as  a  trade-mark. 

This  was  action  for  damages  for  alleged  rioljition  of  a  trade-mark, 
and  to  restrain  further  violation. 

0.  L.  Lane,  for  appellant 

Quint  (£  Hardy y  for  respondent. 

GROCKETTy  J.  The  defendant's  motion  to  set  aside  the  default 
taken  against  him  for  a  failure  to  answer  was  properly  denied.  The 
excuse  given  in  his  affidavit  for  his  omission  is  fully  denied  by  the 
counter  affidavit  of  the  plaintiff. 

The  only  question  which  remains  to  be  considered  is,  whether  or 
not  the  complaint  states  a  sufficient  cause  of  action  to  support  the 
judgment  If  the  complaint  exhibits  no  cause  of  action,  even  a 
judgment  by  default  will  be  reversed  on  appeal.  Abb$  v.  Marr^  14 
Cal.  210. 

The  action  is  to  recover  damages  for  a  violation  of  the  plaintiiT's 
trade-mark^  and  to  restrain  the  ns^  of  it  in  the  future.  The  com- 
plaint alleges  that  in  1863  the  plaintiff  established  a  book,  periodi- 
cal and  stationery  store  in  San  Francisco,  and  gave  to  his  place  of 
business  the  name  of  '* Antiquarian  Book  Store,"  by  which  name  it 
has  ever  since  been  known;  that  this  name  was  placed  upon  his 
sign,  stamped  upon  all  articles  sold  by  him,  and  used  in  his  oorres- 
pondenoe ;  that  he  advertised  by  that  name  in  newspapers,  and  used 
it  in  his  business  transactions  generally.  The  grievance  complained 
of  is,  that  the  defendant  has  set  up  a  rival  establishment  under  the 
name  of  the  ^'Antiquarian  Book  and  Variety  Store."  It  is  plain  that 
the  plaintiff  could  not  acquire  any  exclusive  right  to  use  as  a  trade- 
fiia^'k  the  terms  "  book  store  "  separated  from  the  word  "  antiqua- 
riuu.'-  Terms  in  common  use  to  designate  a  trade  or  occupation 
cani.ot  be  exclusively  appropriated  by  any  one.    Otherwise,  only 
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one  person  would  have  the  right  to  designate  his  place  of  boainess 
a  "  book  store,"  **  tinner's  shop,'*  "  drug  store,'*  "  hotel,"  etc.  It 
must,  therefore,  depend  upon  the  effect  of  the  word  ^  antiquarian," 
as  used  in  connection  with  the  words  '^  book  store,"  whether  or  not 
the  plaintiff  has  acquired  an  exclusive  right  to  the  use  of  these 
words  as  a  trade-mark.  The  word  ^^  antiquarian,"  as  applied  to  a 
book  store,  can  have  uo  other  meaning  or  effect  than  to  indicate  to 
the  public  that  the  proprietor  deals  in  a  certain  class  of  books,  to 
wit:  ancient  books,  or  books  pertaining  to  antiquity.  Any  one 
reading  the  sign  "Antiquarian  Book  Store"  over  the  door  would 
naturally  expect  to  find  there  for  sale  either  ancient  books,  or  books 
treating  on  subjects  connected  with  antiquity. 

In  any  other  sense  the  word  ^'  antiquarian  "  could  have  no  signifi- 
cance as  applied  to  a  book  store.  In  other  words,  it  indicates  only 
that  a  certain  class  of  books  are  sold  there.  It  could  not,  by  even 
a  forced  construction,  be  made  to  signify  that  the  plaintiff's  busi- 
ness had  been  long  established,  and  was  of  an  ancient  origin ;  for 
the  complaint  informs  us  that  the  business  was  established  in  1863, 
and  that  it  had  the  name  of  the  "  Antiquarian  Book  Store  "  fiom 
the  beginning.  It  is  plain  that  the  object  of  the  plaintiff  in  the 
use  of  the  word  "  antiquarian  "  was  simply  to  indicate  that  a  partic- 
ular class  of  books  was  sold  there,  precisely  in  the  same  sense  that 
the  words  "  Law  Book  Store,"  or  "  Medical  Book  Store,"  or  "  Divinity 
Book  Store,"  would  indicate  that  law,  medical  or  religious  works 
were  for  sale.  If  we  are  correct  in  this  interpretation  of  the  words, 
it  is  obvious  the  plaintiff  could  no  more  appropriate  them  as  a  trade- 
mark than  could  a  dry  goods  dealer  the  words  "  French  Silk  Store," 
or  a  dealer  in  hats  the  words  "  Felt  Hat  Store,"  or  a  merchant  the 
words  "  Ladies'  Shoe  Store,"  in  which  cases  the  worfs  employed 
would  simply  notify  the  public  that  a  particular  class  of  merchan- 
dise, as  contradistinguished  from  other  merchandise  of  the  same 
general  description,  was  for  sale  there.  In  all  such  cases,  the  worda 
employed  are  but  an  advertisement  that  the  proprietor  deals  in  a  cer- 
tain class  of  goods ;  and  it  would  be  a  somewhat  startling  proposi- 
tion to  announce  that  the  first  shoe  merchant  who  puts  over  hia 
door  the  words  "  Ladies'  Shoe  Store "  acquires  the  exclusive  right 
to  use  these  words  as  a  trade-mark.  In  the  case  of  Falkinbury  et  aL 
V.  Lucify  35  Gal.  52,  this  court  had  occasion  to  examine  with  much 
care  the  principles  which  underlie  this  case;  and  without  repeating 
here  the  argument  to  be  found  in  the  decision  of  that  case,  it  will 
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suffice  to  say,  that,  upon  reason  and  authority,  not  less  than  upon  the 
principles  decided  in  the  case  referred  to«  we  are  satisfied  the  plain- 
tiff had  no  right  to  appropriate  the  words  ^'Antiquarian  Book 
Store"  as  a  trade-mark;  and,  consequently,  that  tiie  complaint 
contained  no  cause  of  action.  Judgment  reversed  and  cause 
remanded,  with  an  order  to  the  district  court  to  dismiss  the  action. 


Tatlob  t.  Shsw,  appellant 

-  <»0»1.688.) 

Action  on  judgment  rendered  in  another  eUUe, 

An  aeUon  may  be  maintained  on  a  Judgment  rendered  by  a  ooort  of  eompetant 
jcuiBdiction  in  another  state,  notwithstanding  an  appeal  from  snch  jadgment 
\B  pending. 

The  facts  are  stated  in  the  opinion. 

Jos.  W.  WirmnSf  for  appellant 

Scripture  d  BugbeCy  and  John  T.  Doyh^  for  respondent 

Spraoue,  J.  This  is  an  action  brought  upon  two  judgment::, 
alleged  to  have  been  recovered  by  plaintiff  against  defendant  in  the 
court  of  common  pleas  of  the  city  and  county  of  New  York,  state 
of  New  York.  The  complaint  is  in  the  usual  form,  containing  a 
count  for  each  separate  judgment 

The  specific  denials  of  the  answer,  in  the  form  presented,  do  not 
put  in  issue  the  material  allegations  of  the  complaint,  and  the  sub- 
stantive matter  therein  alleged  in  bar  of  the  action  does  not  consti- 
tute a  defense  thereto.  Scott  v.  Pilkington,  110  Eng.  Com.  Law 
(2  Best  &  Smith),  Q.  B.  11;  Mil  v.  Qmparety  16  Ind.  107; 
Burton  v.  Reeds,  20  id.  87 ;  Suydam  v.  Hoyt,  1  Dutcher  (N.  J.) 
231. 

The  substance  of  the  matter  alleged  in  bar  of  the  action  is,  that 
within  due  time  after  the  rendition  of  the  judgments  sued  upon, 
defendant  appealed  therefrom  to  the  court  of  appeals  of  said  state 
of  New  York ;  perfected  such  appeal  by  filing  an  undertaking  on 
appeal,  as  required  by  the  laws  of  New  York,  in  the  sum  of  $260 


JULY  TKILM,  1870.  479 


Merritt  ▼.  Gliddeu. 


caused  the  proper  return  to  be  made  and  tiled  with  the  clerk  of  said 
court  of  appeals,  and  otherwise  duly  pei-formed  all  the  conditions 
and  acts  required  to  be  performed  by  him  in  the  premises;  and  that 
said  appeal  was  and  is  being  prosecuted  with  all  due  diligence ;  that 
said  appeal  is  still  pending  and  undisposed  of,  and  was  so  pendiug 
and  undisposed  of  at  the  commencement  of  this  action ;  and  that 
no  determination  thereof  can  be  had  for  six  months  or  more. 

The  answer  does  not  allege  that  the  appeal^  as  taken  and  per- 
fected to  the  court  of  appeals,  from  said  judgments  had,  by  the  laws 
of  New  York,  the  effect  of  suspending  the  judgments  thus  appealed 
from,  or  of  staying  the  execution  thereof,  nor  is  it  alleged  that  the 
undertaking  on  such  appeal  was  to  the  effect  that  the  sureties  - 
thereon  were  bound,  in  double  the  amount  named  in  the  judgment, 
that  if  the  judgment  appealed  from,  or  any  part  thereof,  be  affirmed, 
the  appellant  would  pay  the  amount  directed  to  be  paid  by  the 
judgment,  or  that  any  order  was  entered  staying  proceedings  upon 
or  execution  of  the  judgment 

In  the  absence  of  any  proof  to  the  contrary,  the  presumption  is 
that  the  effect  of  the  alleged  appeal  by  the  laws  of  New  York  is  the 
same  as  in  this  state;  and  in  this  state  such  appeal  would  not  stay 
execution  or  proceedings  for  the  collection  of  the  amount  of  the 
judgment  appealed  from,  pending  the  appeal,  nor  destroy  or  weaken 
the  force  and  effect  of  the  record  of  the  judgment  as  evidence  of 
the  facts  or  matters  necessarily  determined  thereby. 

Whether  by  an  appeal  from  a  judgment,  in  which  appellant  had 

given  an  undertaking  on  appeal  in  form  and  amount  sufficient  to 

stay  proceedings  for  its  enforcement,  the  effect  of  the  record  of  the 

judgment  as  evidence  is  thereby  suspended  or  nullified,  is  a  question 

not  involved  in  this  case. 

JiidgtMnt  affirmed. 


Mbbbiit  v.  Gliddbk. 

(•Gal.  560.) 
Bankruptcy — stay  of  proceedings  on  appeoL 

kftmt  Judgment  in  an  action  and  appeal  taken  by  the  defendant,  lie  waa 
adjudged  a  bankrupt  by  the  register  in  bankruptcy,  and  filed  the  adjudica- 
tion in  the  appellate  court.  On  application  for  a  stay  of  proceedings,  held, 
that  the  judgment  was  final  within  the  contemplation  of  section  21  of  the 
bankrupt  act,  and  that  the  stay  could  not  be  granted. 
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This  was  an  action  for  freight  on  a  cargo  of  lumber.  The  neces- 
sary fjACts  are  stated  in  the  opinion. 

Bhodss,  C.  J.  (after  deciding  a  question  of  practice) : 

After  the  cause  was  submitted  to  this  court,  on  briefs  to  be  filed, 
the  counsel  for  the  defendants,  who  are  the  appellants,  filed  in  this 
court  an  adjudication  of  the  bankruptcy  of  the  defendants,  ren- 
dered by  the  register  of  the  district  court  of  the  United  States  for 
the  district  of  California,  after  the  appeal  was  taken.  The  purpose 
's,  to  have  the  proceedings  in  this  court  stayed,  until  the  question 
of  the  defendant's  discharge  shall  be  determined. 

The  bankrupt  act  (14  U.  S.  Stat  526,  §  21)  provides  that  "  no 
.  creditor  whose  debt  is  provable  under  this  act  shall  be  allowed  to 
prosecute,  to  final  judgment,  any  suit  at  law  or  in  equity  therefor, 
against  the  bankrupt,  until  the  question  of  the  debtor's  discharge 
shall  have  been  determined ;  and  any  such  suit  or  proceeding  snail, 
upon  the  application  of  the  bankrupt,  be  stayed  to  await  the  deter- 
mination of  the  court  in  bankruptcy,  on  the  question  of  the  dis- 
charge, provided  there  be  no  unreasonable  delay  on  the  part  of  the 
bankrupt,  in  endeavoring  to  obtain  his  discharge." 

No  authorities  are  cited  by  counsel,  which  throw  any  light  on  the 
question  whether  an  adjudication  of  the  bankruptcy  of  a  party, 
against  whom  a  judgment  had  been  rendered,  would  have  the  effect 
to  stay  proceedings  on  an  appeal  which  had  been  taken  by  him  from 
the  judgment. 

The  judgment  from  which  the  appeal  is  taken  is,  in  our  opinion, 
final,  in  the  sense  of  the  statute.  It  was  not,  we  think,  the  purpose 
of  the  .statute  to  suspend  the  right  of  the  plaintiff  to  maintain  in 
the  appellate  court  the  correctness  and  validity  of  a  judgment,  from 
which  the  bankrupt  might  choose  to  take  an  appeal,  until  the 
determination  of  the  question  of  the  discharge  of  the  banknipt. 
To  give  the  statute  that  construction  would  place  it  in  the  power 
of  the  bankrupt  to  delay,  and  thus  defeat,  remedies  to  which  the 
plaintiff  was  entitled,  and  that,  too,  in  cases  where  the  appeal  would 
be  dismissed  on  motion  of  the  plaintiff. 

Judgment  affirmed, 

NoTB.—  In  re  Metcalfe  B.  R.  Sup.  43 ;  2  Ben.  78,  tt  was  held,  that  a  Judgment  ^ndered 
In  the  court  below,  from  which  the  defendant  bad  taken  an  appeal,  was  not  a  Snal 
JndRment  within  the  meaning  of  the  banluiipt  act,  and  that  when  proceedingv  were 
taken  subsequent  to  the  appeal,  and  the  defendant  declared  a  banicrupt,  he  was  entU 
tied  to  a  stay.  —  REP. 
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TuTTLB^  appellant,  r.  Hoag. 

(46  Mo.  88.) 

HuAofnd  and  t(^« — liability  of  htuiband  for  w(fi6^i  ddfU, 

A  married  woman,  engaged  in  business  on  her  own  acoonnti  purchased  goods 
on  credit,  to  be  used  in  that  businessi  the  husband  having  no  connection 
with  the  business,  nor  in  any  way  participating  in  the  profits  therefrom. 
In  an  action  against  the  husband  for  the  value  of  the  goods,  held,  that,  in 
the  absence  of  proof  that  the  husband  had  assented  to  his  wife's  conduct 
ing  the  business,  he  was  not  liable  for  the  debt. 

AcTiOK  on  a  note  for  goods  sold  and  delivered  to  the  wife  of 
defendant.    The  facts  are  snfficientlj  stated  in  the  opinion. 

Slayiach  £  HaetMsler,  for  appellant. 

Kruniy  Decker  £  Krum,  for  respondent. 

Waokeb,  J.  This  was  an  action  npon  an  account  which  was 
tried  in  the  St.  Louis  circuit  court,  on  an  appeal  from  a  justice  of  the 
peace.    Before  the  justice,  judgment  was  obtained  for  the  plaintiffs. 

The  following  facts  appear  from  the  record:  The  goods  sued  for 
were  sold  and  delivered  to  Mrs.  Hoag,  wife  of  the  defendant,  by  the 
plaintiffs.  Mrs.  Hoag  was  carrying  on  business  in  her  own  name 
when  she  bought  the  goods.  She  went  into  business  against  her 
husband's  consent.    She  and  her  husband  were  living  together  at 
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the  same  house  where  the  wife  carried  ou  the  business.  The  hus- 
band reeeiyed  none  of  the  proceeds  of  the  wife's  business ;  he  had  a 
separate  business  of  his  own,  and  defmyed  the  family  expenses. 
The  wife  did  not  pay  any  of  the  family  expenses  out  of  tlie  proceeds 
of  these  goods,  or  out  of  the  profits  of  the  business.  They  were  sold 
to  heron  credit;  the  account  was  opened  in  her  name,  and  she 
made  the  payments  which  were  credited  on  the  account  The 
defendant  neyer  made  any  payments,  and  was  never  called  upon  to 
pay. 

Upon  these  facts,  the  court  sitting  to  try  the  cause,  without  the 
intervention  of  a  jury,  was  asked  by  the  defendant  to  make  the 
declaration  that  the  plaintiffs  could  not  recover.  The  court  refused 
this  declaration,  and,  of  its  own  motion,  declared,  as  a  proposition 
of  law,  that  if  defendant,  Hoag,  was  living  with  his  wife  at  the  time 
the  bill  in  question  was  contracted,  and  if,  with  his  knowledge  and 
permission^  she  purchased  the  goods  for  the  purpose  of  carrying  on 
the  millinery  business  in  the  house  where  he  lived,  then  such  pur- 
chase should  be  deemed  to  have  been  made  with  his  consent,  and 
that  she  acted  as  his  agent  Judgment  was  then  given  for  the  plain- 
tiffs, which  was  reversed  at  general  term^  and  the  case  is  now 
brought  here  for  review  by  appeal. 

It  is  evident,  from  the  circumstances  of  this  case,  that  the  declara- 
tion which  induced  the  finding  and  judgment  should  not  have  been 
given.  The  case  is  brought  here  and  argued  upon  a  wrong  hypoth- 
esis. The  authorities  referred  to  and  relied  on  by  the  counsel  for 
the  appellant  do  not  sustain  the  position  he  has  assumed  in  this 
court.  They  mostly  relate  to  cases  where  the  wife  has  purchased 
necessaries  on  credit,  in  which  case  the  law  presumes  or  implies  an 
agency,  or  where  an  agency  was  proved  as  a  matter  of  fact. 

The  husband  is  under  a  legal  obligation  to  furnish  the  wife  with 
what  the  law  deems  necessaries,  and  whatever  may  be  suitable  and 
requisite  to  enable  her  to  go  according  to  her  situation  and  degree 
in  life ;  and  if  he  is  neglectful  she  may  contract  for  such  articles, 
and  he  will  be  held  liable,  on  the  ground  of  presumed  authority. 
Such  contracts  are  his,  not  hers. 

A  wife,  as  such,  has  no  original  or  inherent  power  to  make  any 
contracts  which  are  obligatory  or  binding  on  her  husband.  No  snoh 
right  fiows  from  the  marital  relations  existing  between  them.  To 
give  her  a  power,  in  any  case,  to  bind  him  by  her  contract,  made  in 
his  behalf,  it  must  be  by  virtue  of  a  power  derived  from  him,  and 
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founded  on  his  assent^  though  such  assent  may  be  either  precedent 
or  subsequent,  and  express  or  implied ;  and  this  is  the  light  in 
which  such  contracts  are  universally  viewed.  When  such  authority 
is  conferi'ed,  it  is  not  by  reason  of  any  relation  existing  between 
Lhem  as  husband  and  wife,  but  it  comes  more  properly  within  those 
principles  which,  in  ordinary  cases,  govern  principal  and  agent 
That  the  wife  has  the  capacity  to  be  constituted  by  the  husband  his 
agent,  and  to  act  as  such  equally  with  any  othei  person,  has  long 
been  an  established  and  undoubted  principle, 

Mr.  Selwyn,  in  his  work  on  Nisi  Prius,  states  the  rule  with  great 
clearness  and  precision  in  treating  of  the  liability  of  the  husband  as 
to  contracts  made  by  the  wife  during  coverture.  After  laying  down 
the  genera]  doctrine,  that  the  relation  of  husband  and  wife  is,  in 
respect  of  the  wife's  contracts  binding  the  husband,  analogous  to  the 
relation  of  master  and  servant,  he  says :  "  Indeed,  in  contemplation 
of  law,  the  wife  is  the  servant  of  the  husband ;"  and,  after  citing  a 
passage  from  Fitzherbei*t  to  sustain  that  position,  he  continues : 
**  From  this  passage,  it  appears  that  the  husband  is  not  liable  for  his 
wife's  contracts,  unless  he  has  given  his  authority  or  assent ;"  and 
he  then  adds :  "  It  is  incumbent,  therefore,  on  a  creditor  who  brings 
an  action  against  a  husband,  upon  a  contract  made  with  his  wife, 
to  show  that  the  husband  has  given  such  assent,  or  to  lay  before  a 
jury  such  circumstances  as  will  enable  them  to  presume  that  such 
assent  has  been  given ;  and,  in  the  latter  case,  if  such  presumption 
is  not  rebutted  by  contrary  evidence,  the  jury  may  find  against  the 
husband,  but  not  otherwise,  for  the  wife  has  not  any  power  origin- 
ally to  charge  the  husband."  Selw.  Xisi  Prius,  288.  These  prin- 
ciples are  founded  in  reason,  and  are  sustained  by  all  the  authorities. 

The  two  strongest  cases  quoted  by  the  appellants  are  Peity  v. 
Anderson,  3  Bing.  170,  and  Curtis  v.  E^igel,  2  Sandf.  Ch.  287;  but 
both  are  clearly  distinguishable  from  the  case  at  bar.  In  the  former 
the  husband  was  identified  with  the  business  carried  on  by  the  wife, 
assisted  in  it,  and  subsisted  on  the  profits ;  when  the  bill  was  pre- 
sented to  him,  he  did  not  disclaim  or  repudiate  it,  but  advised  the 
plaintiff  not  to  go  to  law,  as  he  might  have  to  take  a  less  amount 
These  facts  Best,  C.  J.,  commented  on  in  his  charge  to  the  jury, 
and  gave  it  as  his  opinion  that  they  might  well  infer  an  agency  or 
assent  from  them. 

In  Curtis  v.  Bngel  the  question  was,  whether  the  separate  estate 
of  a  married  woman  was  chargeable  for  a  general  debt  incurred  by 
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her.  The  wife  carried  on  the  milliiiery  business  in  her  own  name^ 
the  husband  aiding  and  assisting  her  in  the  management;  and, 
upon  the  eyidence,  the  court  simply  held  that  the  goods  were  fur* 
nished  to  both  husband  and  wife,  and  that  the  husband  was  liable, 
and  that  the  credit  was  not  gi?en  on  the  separate  estate  of  the  wife. 
Bui.  the  facts  in  the  present  case  are  wholly  different.  The  husband 
liere  gave  no  assent ;  on  the  contrary,  he  dissented.  He  had  nothing 
to  do  with  the  profits;  he  rendered  no  assistance  in  the  manage- 
ment of  the  business,  and  was  not  connected  with  it  in  any  manner. 

The  law  is  well  settled,  that  if  a  tradesman  furnishes  goods  to  a 
wife,  and  gives  credit  to  her,  the  husband  is  not  liable,  though  the 
wife  lives  with  him,  and  he  sees  her  in  possession  of  the  gooda 
Sentley  v.  Griffin,  6  Taunt.  356.  In  Metcalf  v.  ShaWy  3  Camp.  2%, 
the  defendant  aiid  his  wife  were  living  together.  The  goods  were 
ordered  by  the  wife  alone,  and  she  gave  her  own  note  to  the  plain- 
tiff for  the  amount  of  the  purchase.  The  action  was  brought  by  the 
ereditor  against  the  husband  for  the  price  of  the  goods.  Lord 
Ellekbobouoh  said :  '^  The  action  clearly  cannot  be  maintained 
on  the  note,  as  the  wife  had  no  authority,  general  or  special,  from  her 
husband,  as  his  agent,  to  make  it;  and  I  think  he  is  not  liable  for 
any  part  of  the  goods,  on  this  plain  ground :  that  they  were  not 
supplied  on  his  credit,  and  the  plaintiff  looked  to  the  wife  alone  for 
payment.  The  credit  was  given  to  the  wife,  and  not  to  the  husband." 
The  cases  are  numerous  affirming  the  same  principle,  and  I  am  not 
aware  of  any  authority  asserting  a  contrary  doctrine.  Connerat  v. 
4}old87nithy  6  Ga.  14;  Moses  v.  Fogartie,  2  Hill  (S.  C),  335;  Benja- 
tnin  V.  Benjamin,  15  Conn.  347;  Shelton  v.  Pendleton,  18  id. 
417 ;  Taylor  v.  Shelton,  30  id.  122;  Satoyer  v.  Catting,  33  Vt  486 ; 
*€arter  v.  Howard,  39  id.  106. 

If  a  maiTied  woman  makes  a  contract  or  incurs  an  obligation, 
and  has  separate  property,  equity  would  subject  such  estate  to  the 
payment  thereof.  See  the  learned  judgment  of  Leonard,  J.,  in 
Wldtesides  v.  Cannon,  23  Mo.  457. 

In  a  very  recent  case  in  this  court  it  was  held,  that  when  a  hus- 
'band  permits  a  wife  to  carry  on  business  on  her  sole  and  separate 
account,  all  that  she  earns  will  be  deemed  to  be  her  separate  prop- 
erty, and  disposable  by  her  as  such,  subject  to  the  claims  of  third 
persons  properly  affected  by  it.  Coughlin  et  al.  v.  Ryan,  43  Mo.  99. 
&o,  in  Vermont,  where  a  husband  suffered  his  wife  to  set  up  the 
ciillinery  business  in  her  own  name,  and  to  manage  it  at  her  own 
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discretion^  he  haYing  nothing  to  do  with  making  the  paxchase^. 
keeping  the  accounts  or  paying  the  debts  of  the  business)  ami 
haying  furnished  no  capital  for  which  he  had  not  been  repaid^ 
and  having  had  no  communication  with  those  of  whom  his  wifc^ 
madd  purchases,  it  was  held  that,  on  equity  principles,  the  stock  and 
property  in  the  millinery  shop  should  be  treated  as  the  separate  prop^ 
erty  of  the  wife,  and  be  held  liable  for  her  debts  and  subject  to  the 
demands  affecting  it     Partridge  v.  Stocker,  36  Vt.  108. 

The  plaintiffs  having  solely  trusted  the  wife,  and  the  husban(>. 
having  had  no  connection  with  the  business,  and  there  being  nothings 
to  show  that  he  ever,  in  any  manner,  gave  his  assent  thereto,  I  an» 
of  the  opinion  that  this  attempt  to  charge  him  cannot  be  sus^ 
tained.  The  goods  and  the  separate  property  of  the  wife  might  be 
reached  by  a  proper  proceeding  in  equity,  but  such  a  course  has  not 
been  pursued* 

T?ie  judgment  will  be  afflrmeS.^ 


BoEENE  y.  MuBPHY,  appellant. 

(46  Mo.  57.) 
Continuing  gtutranty. 

Defendant  gave  a  letter  of  credit,  asking  plaintiff  to  let  T.  have  "  the  paintas* 
oils  and  varnishes,  glass,  etc.,  he  wants.  I  will  be  security  for  the  amount 
for  what  he  will  owe  70a."    Held,  to  be  a  continuing  guaranty.    * 

The  case  is  stated  in  the  opinion. 

Oareache  £  Meady  for  appellant 

J.  J.  McBride,  for  respondent 

Bliss,  J.    The  defendant  gave  to  one  Tully  the  following  lettei 
of  credit,  addressed  to  plaintiff : 

St.  Louib,  March  28, 1867. 
Messrs.  BoBHins  &  Obrken,  City . 

Qbktlkmbk  *  Please  let  Mr.  P.  Tully  have  the  paints,  oils,  varnishes,  g'^ass^ 

etc.,  he  wants.    I  will  be  security  for  the  amount  for  what  he  will  owe  you. 

ANDREW  MURPHY. 
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The  plaintiffs  let  Tally  have  the  goods  from  time  to  time,  from 
the  date  of  the  order  for  about  six  months,  amounting  in  all  to 
$575,  and  Tully  made  various  payments,  so  as  to  reduce  the  amount 
due  to  $145 ;  to  recover  this  balance  the  plaintiffs  sue  the  guarantor. 

The  main  controversy  arises  in  regard  to  the  construction  of  the 
guaranty,  the  action  being  based  upon  the  assumption  that  it  is  a 
continuing  one.  The  intention  of  the  guarantor  is  certainly  not 
very  plain,  and  he  now  contends  that  he  only  designed  to  obtain  a 
credit  for  a  single  purchase,  in  order  to  start  a  friend  in  business. 

There  seems  to  have  been  some  difference  among  eminent  judges 
in  stating  the  principle  that  should  govern  the  construction  of 
papers  of  this  kind  —  Lord  Ellenbokouoh,  in  MerU  v.  PFrffo,  2 
Camp.  413,  holding  tliat  the  words  should  be  taken  most  strongly 
against  the  guarantor,  and,  if  he  meant  to  be  surety  for  a  single 
dealing  only,  he  should  take  care  to  say  so ;  and  Judge  Story,  in 
Creiner  v.  Higginsariy  1  Mason,  323,  saying  that,  in  a  doubtful  case, 
the  presumption  should  be  against  the  construction  that  the  guar- 
anty is  continuing.  But  I  do  not  know  that  there  is  any  special 
rule  that  applies  to  this  class  of  writings,  and  Chancellor  Kent  (2 
Com.  557)  thus  states  the  rule  that  should  govern  us  in  the  con- 
struction of  all  conti-acts :  ^^  The  modem  and  more  reasonable  prac- 
tice is  to  give  the  language  its  just  sense,  and  to  search  for  the  pre- 
cise meaning,  and  one  requisite  to  give  due  and  fair  effect  to  the 
contract,  without  adopting  either  the  rule  of  a  rigid  or  of  an  indul- 
gent construction.  *  *  *  The  true  principle  of  sound  ethics  iB 
to  give  the  contract  the  sense  in  which  the  person  making  the 
promise  believed  the  other  party  to  have  accepted  it,  if  he,  in  fact, 
did  so  understand  and  accept  it"  The  supreme  court  of  Connecti- 
cut, in  Wldte  v.  Reed,  15  Conn.  457,  applied  this  rule  of  construc- 
tion to  a  case  of  guaranty,  and  lield  that  the  words,  "  for  any  sum 
that  my  son  George  may  become  indebted  to  you  not  exceeding 
$200, 1  will  hold  myself  accountable,"  did  not  imply  a  continuing 
guaranty. 

Is  there  any  thing  in  the  language  of  the  present  defendant,  or  in 
the  circumstances  in  which  the  parties  were  placed,  to  indicate 
that  the  guarantor  supposed  that  the  guaranty  was  accepted  as  a 
continuing  promise  ?  But  little  light  can  be  thrown  upon  the  mean- 
ing by  the  numerous  cases  in  the  books,  for  the  reason  that,  in  each 
case,  the  intention  of  the  parties  is  arrived  at  from  the  peculiar 
phraseology  used  and  the  object  of  the  guaranty. 
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Tully  was  about  to  go  into  business^  and  was  without  cash  or 
credit.  The  defendant  knew  him^  and  he  was  a  relatiye  of  his 
family. .  "  The  paints,  etc.,  he  wants "  constituted  the  stock  he 
might,  from  time  to  time,  need  to  carry  on  the  business  in  which 
he  was  about  to  engage.  Had  all  that  was  in  the  mind  of  the 
defendant  been  expressed,  the  order  would  have  been  something  as 
follows :  "  My  friend,  P.  Tully,  is  about  to  engage  for  the  coming 
season  in  the  business  of  house-painting,  glazing,  etc.  Let  him 
have  the  material  he  may  want  to  carry  on  his  business,  and  I  will 
be  security  for  any  balance  that  may  be  found  due  you."  This 
must  have  been  the  understanding,  or  we  must  suppose  that  the 
defendant  meant  to  guarantee  a  purchase  sufficient  to  stock  a  paint 
shop,  or  sufficient  to  complete  any  specific  painting  and  glazing 
contract  he  might  enter  into.  But  painters,  especially  those  with- 
out capital  or  credit  of  their  own,  are  not  in  the  habit  of  keeping  a 
full  stock  of  material  on  hand,  but  their  custom  is  rather  to  pur- 
chase of  the  dealer  as  they  are  called  upon  to  use  it  It  is  not 
reasonable  to  suppose  that  defendant  intended  that  his  friend 
should  stock  a  paint  shop  at  his  expense,  but  rather  that  he 
intended  to  aid  him  in  performing  such  jobs  of  work  as  he  might, 
from  time  to  time,  obtain.  The  order  specifies  neither  time  nor 
amount,  and  the  phrase  "  for  what  he  will  owe  you  "  would  more 
naturally  imply  a  balance  due  at  the  end  of  the  painting  season,  or 
when  the  defendant  should  put  an  end  to  the  credit,  than  a  balance 
of  the  first  bill  he  might  purchase. 

The  oi*der,  as  originally  drawn,  was  without  a  revenue  stamp,  ana 
one  was  afterward  placed  upon  it.  No  issue  was  made  in  relation 
to  the  intent  of  the  omission,  and  the  objection  to  the  introduction 
of  the  order  was  properly  overruled.  Wldtehall  v.  SJiiclde,  43  Mo. 
537.  and  cases  cited, 

The  other  judges  concurring,  the  judgment  of  the  oircnit  court 
is  affirmed. 
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OoFfiY  T.  Thb  Katiokal  Bake  of  thb  State  of  Miaaoum, 

appellant 

(40  Mo.  140) 

Bamk^-re-crgankatian  under  United  SUUee  law — effect  of  change:  Meemnte 

of  damagee. 

When  a  bank,  oiganixed  under  the  laws  of  a  state,  re-organiaes  aa  a  national 
bank  under  the  act  of  oongrese,  it  escapes  none  of  its  liabilities  bj  the 
change. 

In  an  action  of  trover  against  a  bank,  after  its  re-organization  as  a  national 
bank,  for  the  value  of  certain  special  deposits  in  coin  made  prior  thereto, 
KM,  that  the  measure  of  damage  was  the  value  of  the  coin  at  the  date  of 
its  conversion,  with  interest  thereon. 

Ths  plamtiff  sues  in  troyer  to  recover  the  value  of  a  gpecial 
deposit  originally  made  with  the  Bank  of  the  State  of  Missonriy 
March  20^  1865,  consisting  of  $90.95  in  silver  and  $1,415  in  gold 
coin.  It  is  alleged  that  the  defendants,  July  1, 1867,  converted  the 
deposit  to  their  own  use,  the  bank  at  that  time  having  taken  its 
present  name  and  become  organized  as  a  national  institntion.  The 
answer  denies  both  the  fact  of  the  deposit  and  of  the  alleged  con- 
version, but  admits  that  certain  packages  were  deposited,  and  avers 
that  they  were  duly  returned  to  the  plaintiff. 

At  the  trial  the  plaintiff  read  in  evidence  the  act  of  March  5, 
1866  (Sess.  Acts,  1865-6,  p.  15),  authorizing  the  Bank  of  the  State 
of  Missouri  to  re-organize  as  a  national  institution  under  the  act  of 
congress,  and  also  gave  other  evidence  tending  to  prove  the  allega- 
tions of  the  petition,  and  to  show  that  the  re-organization  contem- 
plated by  the  act  of  March  5  was  in  fact  effected  prior  to  the 
alleged  conversion  of  the  plaintiff's  deposit,  and  that  said  deposit 
had  passed  into  the  possession  of  the  defendant  No  available 
objection  was  made  to  the  proofs.  At  the  instance  of  the  plaintiff 
the  court,  among  other  instructions,  directed  the  jury,  in  case  they 
found  for  the  plaintiff,  to  assess  as  damages  for  the  alleged  conver- 
sion the  currency  value  of  the  coin,  the  rate  of  premium  having 
been  agreed  on  between  the  parties.  The  defendants  controvert  the 
correctness  of  this  instruction,  and  deny  their  legal  accountability 
for  the  acts  or  negligence  of  the  Bank  of  the  State  of  Missouri. 
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Orews  dk  Laurie^  for  respondent. 

CUBBISB,  J.  1.  By  the  act  of  congress  making  provision  for  a 
national  cnrrency  (U.  S.  Stat  at  Large,  ch.  106>  p.  112,  §  44),  it  is 
provided  "  that  any  bank  incorporated  by  si)ecial  law,  or  any  bank- 
ing institution  organized  under  a  general  law  of  any  state,  may,  by 
authority  of  that  act,  become  a  national  association  under  its  pro- 
visions, by  name  prescribed  in  its  organization  certificate ;  and  in 
such  cases  the  articles  of  association  and  the  organization  certifi- 
cate required  by  the  act  may  be  executed  by  a  majority  of  the 
directors  of  the  bank  or  banking  institution ;  and  that  said  certifi- 
cate shall  declare  that  the  owners  or  two-thirds  of  the  capital  stock 
have  authorized  the  directors  to  make  such  certificate,  and  to  chauge 
and  convert  the  said  bank  or  banking  institution  into  a  national 
association  under  said  act ;  and  a  majority  of  the  directors,  after 
executing  said  articles  of  association  and  organization  certificate, 
shall  have  power  to  execute  all  other  papers,  and  do  whatever  may 
be  required  to  make  its  organization  perfect  and  complete  as  a 
national  association.  The  shares  of  any  such  bank  may  continue 
to  be  for  the  same  amount  each  as  they  were  before  said  conversion ; 
and  the  directors  aforesaid  may  be  the  directors  of  the  association 
until  others  are  elected  or  appointed  in  accoixlance  with  the  pro- 
visions of  said  act."  Under  the  legislation  of  the  state  and  of  con- 
gress, the  Bank  of  the  State  of  Missouri  became  a  national  banking 
association,  as  the  evidence  tended  to  show,  and  as  the  jury  found 
the  fact  to  be.  It  thus  passed  from  one  jurisdiction  to  another ; 
but  its  identity  was  not  thereby  necessarily  destroyed.  It  remained 
substantially  the  same  institution  under  another  name.  The  transi- 
tion did  not  disturb  the  relation  of  either  the  stockholders  or  offi- 
cers of  the  corporation,  nor  did  it  enlarge  or  diminish  the  assets  of 
the  institution.  These  all  remained  the  same  under  the  national  as 
they  were  under  the  state  organization.  The  bank  neither  lost  any 
of  its  assets  nor  escaped  any  of  its  liabilities  by  the  change.  The 
change  was  a  transition,  and  not  a  new  creation.  See  Orocers* 
National  Bank  v.  OlarJcy  48  Barb.  26 ;  Thorp  v.  Wegefarthy  56 
Penn.  82. 

2.  The  court  laid  down  a  correct  rule  of  damages,  it  is  but  pliln 
justice  that  the  plaintiff  should  have  back  his  deposit  in  specie,  or 
else  its  value  in  currency.    The  rule  of  damages  in  trover  is  the 
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value  of  the  converted  property  at  the  date  of  the  conversion,  with 
the  interest  thereon.  The  plaintiff  was  entitled  to  the  marketable 
value  of  his  coin  at  that  time.  This  subject  is  discussed  in  The  Bank 
of  the  State,  etc.,  v.  Burton,  27  Ind.  426.  There  the  court  say : 
**  While  we  have  two  kinds  of  money,  made  by  statute  exact  equiva 
lents  for  the  purposes  of  ordinary  tender  and  payment^  and  yet  of 
notor.ously  irregular  values  in  commerce,  results  will  now  and  then 
follo\i  the  application  of  the  law  which  are  not  consonant  with 
justice.  Must  it  be  so  in  this  case?  It  has  been  often  held,  that, 
where  the  amount  of  debt  has  been  ascertained,  the  courts  cannot, 
in  view  of  the  act  of  congress,  recognize  any  difference  between  the 
gold  dollar  and  the  legal-tender  note  of  the  denomination  of  one 
dollar  as  a  means  of  tender  or  payment.  But  it  does  not  follow 
that  when  the  bailee  of  specific  gold  coin,  to  be  redelivered  in  specie, 
sells  the  same  for  a  premium,  and  fails  to  redeliver  it  on  demand,  he 
shall  not  answer  in  damages  to  the  amount  which  he  has  realized 
by  the  conversion.  That  he  should  have  the  right  to  make  a  profit 
for  himself  by  his  own  wrongful  act  is  a  proposition  having  no 
foundation  in  justice,  and  is  not  sanctioned  by  any  principle  of  law." 

The  case  referred  to  was  decided  in  accordance  with  the  foregoing 
views,  the  court  holding,  that,  when  a  bailee  converted  to  his  own 
use  coin  intrusted  to  his  care,  the  recovery  should  be  for  the  cur- 
rency value  of  the  coin.  See  also  Frothingham  v.  Morse,  45  N.  II. 
545.  In  the  case  at  bar  the  verdict  of  the  jury  established  the  fact 
that  the  plaintiff  left  with  the  defendant,  or  with  the  Bank  of  the 
State  of  Missouri  —  which,  for  the  purposes  of  this  suit,  is  the  same 
thing  —  the  amount  of  coin  stated  in  his  petition,  as  a  special 
deposit,  to  be  returned  in  specie  on  demand ;  that  demand  of  it  was 
duly  made,  and  that  the  defendant  neglected  and  refused  to  return 
the  deposit  upon  such  request.  Such  refusal  was  evidence  of  con- 
version, and,  unexplained,  was  conclusive  of  the  fact.  There  was  no 
explanation,  and  the  defendant  is  liable  for  the  conversion,  and,  as 
already  stated,  the  court  gave  the  correct  rule  of  damages  applicable 
to  the  facts  of  the  case. 

3.  The  question  as  tg  the  measure  of  diligence  does  not  arise  in 
the  case.  The  bank  does  not  put  its  defense  upon  the  ground  that 
the  coin  committed  to  its  care  was  lost  while  in  its  custody,  without 
fault  or  negligence  on  its  part,  or  on  the  part  of  its  oflBcers.  That 
IB  not  its  line  of  defense.  It  denies  that  it  ever  had  possession  of 
<he  coin,  and  insists  that  if  it  ever  did  have  it  the  same  was  returned 
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to  the  plaintiffl  So  the  pleadings  stand,  and  the  case  appears  to 
haye  been  tried  upon  that  theory.  The  question,  therefore,  of  dili- 
gence on  the  part  of  the  bailee  does  not  come  up.  It  would  seem 
somewhat  absurd  for  a  party  to  insist  that  he  had  kept  with  reason- 
able care,  as  a  gratuitous  bailee,  and  faithfuUy  returned  what  never 
came  to  his  possession. 

Some  other  objections  of  a  technical  character  are  made  in  the 
brief  of  the  defendant's  counsel,  but  it  is  not  perceived  that  the  court 
committed  any  error  that  would  warrant  a  disturbance  of  the  judg- 
ment   It  will,  therefore,  be  affirmed.    The  other  judges  concur. 


Habtet,  appellant,*y.  Sullbnb. 

(4SMO.U7.') 

WiU  -—  Fraud  and  undue  influence* 

Where  a  pencm,  standing  in  a  relation  of  confidence  to  a  testator  who  was  old 
and  in  esBtr&mis,  prepared  a  will  in  his  own  favor,  and  procured  a  kinsman 
of  his  to  witness  the  same,  and  caused  the  relatives  and  friends  of  the 
testator  to  leave  the  room  while  the  will  was  read  and  executed,  ?ield, 
that  the  jury  had  a  right  to  infer,  from  these  facts  and  circumstances,  fraud 
or  undue  influence,  and  that  the  onus  was  on  the  party  propounding  the 
paper  to  prove  that  It  expressed  the  true  will  of  the  testator. 

This  case  is  brought  here  by  appeal  to  review  a  judgment  of 
reversal  rendered  in  the  general  term  of  the  St.  Louis  circuit  court 
The  proceeding  was  commenced  under  the  statute  to  set  aside  the 
will  of  Elizabeth  Sip,  which  was  admitted  to  probate  in  St.  Louis 
county  on  the  1st  day  of  December,  1864.  The  will  bears  date  the 
24th  day  of  November,  1864,  and  devises  to  SuUens  all  the  real 
estate  of  which  the  testatrix  died  seized,  and  bequeaths  to  five 
grandchildren  and  one  great-grandchild  small  bequests  —  $100  to 
each  of  her  granddaughters,  and  $100  and  her  clothes  ^o  her  sister, 
Mrs.  Maria  Longworth,  for  ''  her  kindness  to  the  testatrix  in  her 
last  sickness ;"  and  also  a  bed  to  a  girl  of  the  name  of  Pritchett, 
who  was  a  servant  in  the  house  of  the  testatrix ;  and  $50  each  to 
her  grandsons,  and  $50  to  her  great-grandson.    Sullens,  the  devisee. 
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wrote  the  will,  is  made  executor,  and  gets  about  fiye-sixths  of  the 
whole  estate. 

Upon  the  trial  in  the  court  below,  certain  issues  were  £ramed  and 
submitted  to  the  jury,  who  found  in  favor  of  the  will,  and  judgment 
was  rendered  accordingly,  which  was  reversed  in  general  term.  The 
material  question  raised  is,  the  action  of  the  court  on  the  trial,  in 
refusing  certain  instructions  asked  by  the  plaintiffs. 

The  petition  proceeds  upon  two  grounds :  first,  that  the  testatrix 
was  not  of  sound  mind  when  the  will  was  executed ;  and,  second, 
that  the  defendant,  Sullens,  procured  it  by  firaud  and  undue 
influence. 

0.  P.  Strong^  for  appellant. 

T.  0.  C,  S  0.  W.  Davis,  for  respondent 

Wagner,  J.  Without  undertaking  to  go  into  any  minute  detail 
of  the  evidence,  the  substantial  facts  appear  to  be  these :  The  testa- 
trix, Mrs.  Sip,  was  an  old  lady  about  seventy-three  years  of  age ;  kept 
house  and  resided  on  her  farm.  The  witnesses  all  agree  that,  though 
uneducated,  she  possessed  a  strong  mind  and  had  good  business 
capacity,  but  in  the  latter  part  of  her  life  she  became  quite  childish 
and  irritable.  Her  immediate  relations,  grandchildren  and  great- 
grandchildren, and  three  sisters,  were  all  poor,  and  there  does  not 
seem  to  have  existed  any  particular  enmity  or  unfriendliness  between 
them.  Sullens,  the  principal  devisee  and  executor,  was  an  entire 
stranger  in  blood  to  the  testatrix ;  was  her  near  neighbor ;  was  on 
terms  of  the  utmost  intimacy  with  her;  belonged  to  the  same 
church,  and  occasionally  took  her  to  meeting  in  his  wagon.  That 
he  had  acquired  her  complete  confidence  is  conclusively  shown. 
The  testatrix  had  made  two  wills  several  years  previous  to  the  one 
now  in  controversy,  and  it  seems  that  Sullens  wrote  them  both ; 
but  what  disposition  she  made  of  her  property  does  not  appear. 

In  her  last  illness,  when,  in  fact,  she  was  in  extremis,  all  hopes  of 
recovery  having  vanished,  Sullens,  who  was  always  attentive,  is 
found  at  her  bedside,  conversing  with  her  in  so  low  a  tone  of  voice, 
that  her  sister,  Mrs.  Longworth,  although  but  a  few  feet  distant, 
could  not  understand  any  thing  that  was  said.  A  memorandum 
was  then  taken,  and  in  the  evening  Sullens  came  back  with  the  will, 
written  by  himself.  On  his  way  to  the  house  of  the  testatrix  he 
met  a  man  by  the  name  of  Green,  almost  a  stranger,  and  requested 
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him  to  return  and  witness  the  will.  Dr.  Williams,  a  brother-in-law 
of  SuUens^  was  already  in  the  house.  SuUens  then  asked  all  the 
household  and  those  in  attendance,  including  Mrs.  Longworth^ 
the  sister,  to  retire  from  the  room,  which  they  did,  leaving  him,  the 
testatrix  and  Dr.  Williams  alone  in  the  room.  It  then  appears  the 
will  was  read  to  her,  after  which  Green  was  beckoned  by  SuUens  to 
come  in,  when,  with  the  assistance  of  Williams,  she  made  her  mark^ 
and  acknowledged  in  the  presence  of  those  three,  that  it  was  her 
last  will,  and  expired  in  three  or  four  days  thereafter.  At  the  time 
of  the  execution  of  the  will  SuUens  enjoined  secrecy  on  the  wit- 
nesses, and  requested  them  to  say  nothing  about  it  during  the  life 
of  the  testatrix,  if  she  died  in  her  then  present  illness. 

An  analogous  question  to  the  one  here  presented  was  discussed 
with  some  fullness  by  this  court  at  the  last  October  term,  in  the  case 
of  Garvin's  Administrator  t.  Williams  et  al,  44  Mo.  465.  It  was 
there  attempted  to  be  shown  with  what  distrust  and  suspicion  the 
law  looks  upon  all  transactions  where  persons  occupying  a  special 
or  confidential  relation  seek  to  obtain  an  advantage  inconsistent 
with  their  position.  The  general  principles  therein  laid  down  need 
not  here  be  reiterated,  and  we  shall  therefore  confine  this  examina- 
tion to  a  more  exact  review  of  the  question  raised  and  directly 
involved. 

It  is  within  the  experience  and  observation  of  every  one  that  old 
persons  in  extremis  may  be  easily  imposed  upon  by  those  in  whom 
they  confide.  Where,  therefore,  a  party  standing  in  this  relation  to 
such  a  testator  prepares  a  will  in  his  own  favor,  it  cannot  but  excite 
suspicion,  and  create  in  the  minds  of  those  who  are  called  upon  to 
pronounce  on  it  a  desire  to  have  other  evidence  than  proof  of  the 
execution  of  the  instrument  and  the  testable  capacity  of  the 
deceased.  AVTiere  a  person  is  so  sick,  worn  out  and  enfeebled  that 
he  is  a  mere  passive  instrument  in  the  hands  of  those  who  produce 
the  will,  or  where  he  allows  others  to  control  and  dispose  of  his 
estate  in  order  to  escape  their  offensive  dictation  and  annoyances,  it 
is  evident  such  a  will  ought  not  to  be  permitted  to  stand;  and  if 
the  person  in  whose  favor  or  through  whose  influence  the  will  is 
made,  either  for  his  own  benefit  or  tiiat  of  others,  is  conscious,  as 
an  ordinary  person  will  be  presumed  to  be  conscious,  that  an  unjust 
result  was  being  obtained  in  having  the  will  made  as  it  was,  and 
such  result  is  attained  through  the  agency  of  other  minds  thac 
that  of  the  testator,  the  will  cannot  be  maintained.    See  Gilbreath 
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T.  OUbreath,  4  Jones  Eq.  142;  Dean  y.  Negleyy  41  Penn.  St  Zl%\ 
Floyd  T.  Floydy  3  Strob.  44;  Woodward  t.  Jonea^  id.  552 ;  Means  r. 
MeanSf  5  id.  167. 

In  -Barry  t.  Butliny  1  Cnrt  Ecc  637,  Baron  Pares,  in  delivering 
the  opinion  of  the  court,  says:  "The  rules  of  law,  according  to 
which  cases  of  this  nature  are  to  be  decided,  are  two.  The  first, 
that  the  onusproiandi  lies  in  every  case  upon  the  party  propound- 
ing a  will,  and  he  must  satisfy  the  conscience  of  the  court  that  the 
instrument  so  propounded  is  the  last  will  of  a  free  and  capable  tes- 
tator. The  second  is,  that  if  a  party  writes  or  prepares  a  will  under 
which  he  takes  a  benefit,  that  is  a  circumstance  which  ought  gen- 
erally to  excite  the  suspicion  of  the  court,  and  calls  upon  it  to  be 
vigilant  and  jealous  in  examining  the  evidence  in  support  of  the 
instrument,  in  favor  of  which  it  ought  not  to  pronounce  unless  the 
suspicion  is  removed,  and  it  is  judicially  satisfied  that  the  paper 
propounded  does  express  the  true  will  of  the  deceased." 

In  the  case  of  Sears  v.  Shafer,  2  Seld.  268,  the  rule  is  thus 
stated :  "A  court  of  equity  interposes  its  benign  jurisdiction  to  set 
aside  instruments  executed  between  persons  standing  in  the  relation 
of  parent  and  child,  guardian  and  ward,  physician  and  patient, 
solicitor  and  client,  and  in  various  other  i*elationB,  in  which  one 
party  is  so  situated  as  to  exercise  a  controlling  influence  over  the 
will  and  condu(tt  and  interests  of  another.  In  some  cases  undue 
influence  will  be  inferred  from  the  nature  of  the  transaction  alone; 
in  others,  from  the  nature  of  the  transaction  and  tlie  exercise  of 
occasional  or  habitual  influence." 

It  is  certain  that,  in  a  case  like  the  present  one,  the  law  regards 
the  transaction  with  great  suspicion.  The  cleiirest  evidence  is 
required  that  there  was  no  fraud,  influence  or  mistake.  The  pre- 
sumption is  against  the  propriety  of  the  transaction,  and  the  onus 
of  establishing  the  devise  to  have  been  voluntary  and  well  under- 
stood rests  upon  the  party  claiming;  and  this  in  addition  to  the 
evidence  to  be  derived  from  the  execution  of  the  will  conveying  oi 
devising  the  property.  From  the  very  nature  of  the  transaction 
undue  influence  is  presumed,  and  the  absence  of  it  must  be  shown 
by  the  party  sustaining  the  devise ;  but  the  presumption  is  one  X)f 
fact,  and  not  of  law,  and  may  be  rebutted  by  proper  evidence. 

The  gross  inequality  exhibited  by  the  testatrix  in  almost  totally 
disinheriting  those  who  had  strong  claims  upon  her  bounty,  and 
willing  nearly  all  her  property  to  an  entire  stranger  In  blood,  is 
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•aggestive  of  imfiEdmeBS,  and  requires  satisfactory  explanation.  That 
she  had  the  power  to  so  dispose  of  her  estate  is  undoubted,  but  its 
unreasonableness  requires  the  clearest  evidence  that  it  was  the 
deliberate  offspring  of  her  own  unbiased  mind^  and  flowed  from  a 
free  and  unifluenced  volition. 

We  will  now  briefly  advert  to  the  instructions  which  the  court 
refused  to  give,  and  which  refusal  is  assigned  as  error.  The  flrst 
and  second,  in  the  shapo  in  which  they  were  drawn,  were,  I  think, 
well  enough  refused.  The  third  asked  the  court  to  charge  the  jury 
that  if  they  believed  from  the  evidence  in  the  cause  that  Isaac  Sul« 
lens  was  the  principal  devisee  named  in  the  paper  writing  pro- 
pounded as  the  last  will  and  testament  of  Elizabeth  Sip,  deceased, 
and  that  said  Sullens  wrote  the  same  himself,  and  procured  a  kins« 
man  of  his  to  witness  the  same,  and  caused  the  relatives  and  friends 
of  the  deceased  to  leave  the  room  while  he  and  his  said  kinsman  read, 
or  pretended  to  read,  the  same  to  the  said  Elizabeth  Sip,  such  facts  and 
conduct  on  the  part  of  the  said  Sullens  were  evidence  of  fraud  and 
undue  influence  on  the  part  of  Sullens  in  procuring  the  said  Eliza- 
beth  to  make  the  paper  writing  as  her  wilL 

Perhaps  the  instruction  is  rather  too  broadly  stated  in  declaring 
absolutely  that  the  acts  enumerated  are  evidence  of  fraud  and  undue 
influence,  though  I  think  they  were  proper  to  be  considered  by  tha 
juiy,  and  from  which  they  might  deduce  or  infer  undue  influence 
or  fraud,  and  with  this  modification  it  ought  to  be  given.  The 
fourth  request  or  charge  asked  was  to  the  effect  that  if  the  jury 
believed  from  the  evidence  that  Elizabetli  Sip,  deceased,  was,  at  the 
time  of  putting  her  mark  to  the  paper  writing  propounded  by  the 
defendant,  Sullens,  old  and  infirm  in  body  and  feeble  and  childish 
in  mind,  and  so  incapable  of  transacting  her  ordinary  business,  then 
she  had  not  sufficient  capacity  to  make  a  will. 

In  all  cases,  as  an  abstract  proposition  of  law,  this  instruction 
would  not  be  quite  accurate.  Great  contrariety  exists  in  the  adju- 
dication as  to  what  is  necessary  or  sufficient  to  constitute  testable 
capacity.  In  England,  in  all  cases  where  the  person  is  regarded  as 
a  fit  subject  of  a  commission  of  lunacy,  he  is  prima  facie  incompe- 
tent to  execute  a  will ;  and  Lord  Eldok,  in  Sherwood  v.  Sajidersouj 
19  Yes.  280,  thus  states  the  i*ule:  ^^It  must  appear  that  the  object 
of  the  commission  is  of  unsound  mind  and  incapable  of  managing 
his  affairs.^'  And  in  cases  in  this  country  it  was  said,  that  if  one  ba 
able  to  transact  the  ordinary  affairs  of  life,  he  may,  of  course,  execute  a 
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valid  will.  Ttnnkins  i.  Tomkitts,  1  Bailey,  92 ;  Cbhman  y.  Robert' 
S071, 17  Ala.  84.  Bnt  this  criterion  cannot  be  regarded  as  a  test  in 
every  particular  case.  However,  I  am  inclined  to  the  opinion  that, 
nnder  the  circumstances  here  presented,  the  instruction  was  correct, 
and  should  have  been  given.  The  fifth  instruction  told  the  jury 
that  if  they  believed,  from  the  evidence  in  the  cause,  that  the  defend- 
ant, Sullens,  was  the  principal  devisee  in  the  paper  propounded  by 
him  as  the  last  will  and  testament  of  Elizabeth  Sip ;  that  he  ^Tote 
it  himself,  requested  the  subscribing  witnesses  to  subscribe  their 
names  to  it  as  witnesses,  and  further  requested  one  of  said  sub- 
scribing witnesses,  who  was  the  only  witness  that  knew  any  thing 
about  the  contents  of  said  paper,  to  keep  it  a  secret  until  after  the 
death  of  Mrs.  Sip,  then  they  were  warranted  in  considering  such 
endence  as  tending  to  prove  that  Sullens  procured  the  said  Sip,  by 
fraud  and  undue  influence,  to  sign  her  mark  to  the  said  paper. 

The  instruction  is  unexceptionable,  and  its  merits  have  been 
sufficiently  discussed  in  a  prior  part  of  this  opinion.  The  sixth 
instruction  asked,  told  the  jury  that  undue  influence  was  alone 
sufficient,  if  proved  to  their  satisfaction,  to  impeach  and  set  aside  a 
will  under  it ;  and  that,  as  a  matter  of  law,  if  they  were  satisfied 
from  the  evidence,  when  taken  as  a  whole,  that  the  paper  propounded 
by  Sullens  would  not  have  been  made  by  the  said  Sip  and  signed 
with  her  mark  as  her  last  will  and  testament  but  for  the  influence 
exercised  over  her  mind  and  will  by  Sullens,  then  they  should  find 
that  it  was  procured  ft-om  the  said  Sip  by  undue  influence,  and  that 
the  same  was  not  her  last  will.  The  seventh  instruction  told  the 
jury  that  if  they  found  from  the  evidence  in  the  cause  that  the  tes- 
tatrix, Sip,  signed  the  paper  writing  propounded  as  her  last  will  and 
testament,  and  that  she  was  coerced  to  do  so  by  force,  fraud  or 
deceit  practiced  upon  her  by  Sullens  and  another  or  others  in  his 
interest  and  acting  at  his  request,  then  the  paper  writing  was  not 
the  last  will  and  testament  of  the  deceased  Sip. 

We  see  no  valid  objection  to  either  of  the  foregoing  instructions, 
and  think  they  should  have  been  given. 

For  the  error  in  refusinij;  the  instructions,  we  are  of  the  opinion 
that  the  judgment  of  the  general  term  was  correct,  and  it  will 
therefore  be  affirmed  and  the  cause  remanded  for  a  new  trial  in  con- 
formity with  this  opinion.    The  other  judges  concur. 
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OifisoN  T.  Ths  Pacivic  Railboad  Company,  appeUant 

(46  Ho.  168.) 
Master  and  servant — Liability  of  master  for  defective  maeJwMry. 

I'ke  legal  implication  10,  tliat  tbe  employer  will  adopt  suitable  Instnunenti 
and  means  with  which  to  carrj  on  hie  IrasineBs,  and  where  injuries  to  serv- 
ants or  workmen  happen  by  reason  of  Improper  and  defective  machinery 
and  appliances  used  in  the  prosecution  of  the  work,  the  employer  is  liable, 
provided  he  knew  or  might  liave  known,  by  the  exercise  of  reasonable  care, 
that  the  apparatus  was  unsafe. 

This  was  an  action  for  damages  brought  by  the  respondent,  an 
employee  of  the  appellant,  a  railroad  company,  against  the  company, 
on  account  of  injuries  reoeiyed  through  the  negligence  and  careless- 
ness of  the  company  in  using  upon  its  road  defective  and  dangerous 
machinery.  The  respondent  was  a  brakemau  on  the  road,  and,  as 
«uch,  it  was  his  duty  to  assist  in  coupling  cars  to  form  a  train,  and 
the  case  shows  that  he  was  a  careful  and  prudent  man.  While  act- 
ing under  orders  of  the  conductor,  the  train  was  backing  on  a 
switch  to  take  on  an  additional  car,  and,  while  engaged  in  inserting 
the  link  in  the  di*awhead,  the  cars  came  so  closely  together  that  in 
withdrawing  his  hand  it  was  caught  between  the  deadwoods  or  buf- 
fers, and  smashed  so  that  he  lost  three  f  ngers.  There  was  evidence 
going  to  show  that  the  officers  of  the  road,  and  the  master  mechanic 
who  had  charge  of  the  road  and  repair  shops,  were  skillful  and  com- 
petent men,  but  it  most  clearly  appears  that  the  coupling  apparatus 
as  used  on  the  cars  which  the  respondent  was  coupling  was  dan- 
gerous and  defective,  and  that  the  company  was  engaged  in  altering 
the  ears  in  which  a  like  defect  existed,  to  make  them  conform  to  a 
better  standard  and  consist  with  greater  safety. 

Judgment  was  given  for  the  respondent  in  the  court  below,  and 
the  case  is  appealed  here.  The  objections  are  to  the  action  of  the 
circuit  court  in  giving  and  refusing  instructions.  For  the  respond- 
ent the  court  gave  two  instructions.  The  first  was  as  follows :  "  If 
the  jury  find  from  the  evidence  in  this  case  that  the  apparatus  used 
for  coupling  the  cars  by  which  the  plaintiff  was  injured,  or  either 
of  them,  from  its  make  and  construction,  was  unsafe,  and  the 
defendant  knew  thereof,  or  might  have  known  thereof  by  the  exer- 
ase  of  reasonable  care  and  diligence,  they  are  instructed  that  the 
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defendant  is  liable  to  plaintiff  for  any  injuries  he  has  received  in  con- 
sequence of  such  defect  in  the  make  and  construction  of  such  appara- 
tus, after  it  was  known  or  ought  to  have  been  known  by  defendant, 
if  they  further  believe  that  plaintiff  was  exercising  ordinary  care 
and  prudence  at  the  time  he  received  the  injury,  and  did  net  know 
of  the  defect  in  said  apparatus,  and  that  the  same  was  not  due  to 
the  carelessness  of  any  fellow-servant  of  the  plaintiff."  The  second 
instruction  related  to  the  measure  of  damages,  and  no  point  is  made 
upon  it  in  this  court 

The  appellant  asked  five  instructions,  three  of  which  were  given 
and  two  refused.    The  following  were  given : 

"  1.  Although  the  car  by  which  the  plaintiff  was  injured  was 
defective  by  having  too  short  a  spring,  yet  if  the  directors  and 
superintendent  of  said  railroad  were  ignorant  of  the  defect  of  said 
car,  and  used  due  care  and  diligence  in  procuring  its  cars,  and 
selecting  careful  and  competent  servants  to  construct  and  procure 
said  cars,  then  the  defendant  is  not  liable. 

'^  2.  If  the  Pacific  railroad  selected  competent  and  skillful  subor- 
dinates and  servants  to  supervise,  inspect,  regulate  and  control  its 
freight  cars  while  running  on  its  road,  and  used  due  care  in  con- 
structing and  procuring  said  cars,  then  the  plaintiff,  being  a  seiTant 
employed  on  said  road,  cannot  recover  in  this  action. 

"  3.  The  plaintiff,  as  a  servant  in  the  employment  of  defendant, 
assumed  all  the  risks  belonging  to  the  employment  he  undertook ;  i^ 
therefore,  the  plaintiff  was  injured  by  and  through  tlie  negligence 
of  another  fellow-servant,  or  person  employed  on  said  road,  then  the 
plaintiff  cannot  recover.'* 

The  following  are  the  instructions  of  the  appellant  refused : 

^'  4.  If  the  Pacific  railroad,  the  defendant  in  this  cause,  selected 
competent  and  skillful  subordinates  and  servants  to  supervise, 
inspect,  regulate  and  control  its  freight  cars  while  running  on  the 
road,  and  if  any  defect  in  the  car  by  which  the  injury  happened  was 
unknown  to  the  board  of  directors  representing  the  company,  then 
the  plaintiff  cannot  recover. 

**  6.  The  plaintiff,  as  a  servant  in  the  employ  of  the  defendant, 
assumed  all  the  risks  belonging  to  the  employment  he  undertook; 
if,  therefore,  the  plaintiff  was  injured  by  and  through  the  negligence 
of  another  fellow-servant  in  the  employ  of  defendant,  by  means  of 
the  negligence  of  such  fellow-servant  in  sending  out  or  using  a  car 
with  a  spring  in  the  drawhead  defective  by  being  too  short,  and  if 
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8uoh  defect  was  unknown  to  the  board  of  directors  of  defendant, 
then  the  plaintiff  cannot  recoyer  in  this  action/' 

Whittlesey f  for  appellant. 

Terri/y  Stewart  £  Whiting^  for  respondents. 

Wagner,  J,  The  principles  of  law  which  must  goyem  in  this 
case  are  not  to  be  confounded  with  the  rule  which  has  so  often  been 
announced  and  adjudged,  that  a  servant  of  a  corporation  who  has 
been  injured  by  the  negligence,  misfeasance  and  misconduct  of  his 
fellow-servant  can  maintain  no  action  against  the  master  for  such 
injury,  unless  the  servant  by  whose  negligence  or  misconduct  the 
injury  was  occasioned  is  not  possessed  of  ordinary  skill  and  capacity 
in  the  business  intrusted  to  him,  and  the  employment  of  such 
incompetent  servant  is  attributable  to  the  want  of  ordinary  care 
on  the  part  of  the  master.  McDermott  v.  Pacific  R,  R.  Co,,  30  Mo. 
115 ;  Rohhack  v.  Pacific  R.  R.  Co.y  43  id.  187. 

A  workman  or  servant,  on  entering  upon  any  employment,  is 
supposed  to  know  and  to  assume  the  risk  naturally  incident 
thereto ;  if  he  is  to  work  in  conjunction  with  others,  he  must  know 
that  the  carelessness  or  negligence  of  one  of  his  fellow-servants  may 
be  productive  of  injury  to  himself;  and,  besides  this,  what  is  more 
material,  as  affecting  his  right  to  look  to  his  employer  for  damages 
for  such  injuries,  he  knows,  or  ought  to  know,  that  no  amount  of 
care  or  diligence  by  his  master  or  employer  can,  by  any  possibility, 
prevent  the  want  of  due  care  and  caution  in  his  fellow-servants, 
although  they  may  have  been  reasonably  fit  for  the  service  in  which 
they  are  engaged. 

It  is  neither  unjust  nor  unreasonable  that  consequences  which 
the  servant  or  workman  must  have  foreseen  on  entering  into  an 
employment,  and  which  due  care  on  the  part  of  the  employer  or 
master  could  in  no  way  prevent,  should  not  be  visited  on  the  latter. 
But  it  is  otherwise  where  injuries  to  servants  and  workmen  happen, 
by  reason  of  improper  and  defective  machinery  and  appliances  used 
in  the  prosecution  of  a  work.  The  use  of  those  they  could  not  fore- 
see.   The  legal  implication  is,  that  the  employer  will  adopt  suitable 

instruments  and  means  with  which  to  carry  on  his  business.    These 

ft 

he  can  provide  and  maintain  by  the  use  of  suitable  care  and  fore- 
sight ;  and,  if  he  fails  to  do  so,  he  is  guilty  of  a  breach  of  duty  under 
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faia.  contract,  tor  tke  oooseqaeneea  of  which,  in  justice  and  sound 
reason,  he  ought  to  be  responaible.  Sjww  v.  Housatonic  R.  R.  Co., 
B  Allen,  441,  per  Bioelow,  C.  J. ;  Cayzer  v.  Taylor,  10  Gray,  274 ; 
Seaver  t.  Boston  &  Maine  R.  R.,  14  id.  466.  Any  other  rule 
would  be  productive  of  the  greatest  injustice  and  wrong.  Tlie 
servant  has  no  control  over  the  matter.  He  acts  in  subordination. 
He  relies  wholly  on  the  judgment  of  the  masters,  that  suitable 
machinery  and  the  needed  requirements  are  supplied.  He  has  not 
the  means,  nor  the  opportunity  of  knowing  whether  those  furnished 
may  be  safe.  His  attention  is  exclusively  due  to  the  peculiar  duties 
incident  to  his  branch  of  the  employment.  He  assumes  the  risk^ 
more  or  less  liazardous,  of  the  service  in  which  he  is  engaged ;  but 
he  has  a  right  to  presume  that  all  proper  attention  shall  be  given 
to  his  safety,  and  that  he  shall  not  be  carelessly  and  needlessly 
exposed  to  risks  not  necessarily  resulting  from  his  occupation,  and 
which  might  be  prevented  by  ordinary  care  and  precaution  on  the 
part  of  his  employer. 

In  England,  where  the  principle  has  been  so  firmly  established, 
ever  since  the  decision  in  Priestly  v.  Fowler,  that  a  servant  cannot 
reco^^r  of  his  employer  for  the  negligence  or  carelessness  of  a 
feUow-servant,  the  courts  have  universally  held  that  the  master  will 
be  liable  for  ordinary  neglect  in  the  use  of  defective  machinery  oi 
apparatus  from  whence  injury  results.  Upon  this  ground  the  Eng- 
lish, the  Scotch  and  the  American  law  all  concur.  In  Patterson  v. 
Wallace,  1  McQueen,  748,  Lord  Cranworth  says :  "  I  believe,  by 
the  law  of  England,  just  as  by  the  law  of  Scotland,  in  the  actual 
state  of  the  case  with  which  we  have  to  deal  here,  a  master  employ- 
ing servants  upon  any  work,  particularly  a  dangerous  work,  is 
bound  to  take  care  that  he  does  not  induce  them  to  work  under  the 
notion  that  they  are  working  with  good  and  sufficient  tackle,  wliile 
he  is  employing  improper  trickle,  and,  being  guilty  of  negligence, 
his  negligence  occasions  loss  to  them."  The  same  view  of  the  law 
was  taken  by  Lord  Brougham  in  that  case. 

The  case  of  Marshall  v.  Stewart,  33  Eng.  L.  &  Eq.  1,  was  an 
appeal  heard  in  the  house  of  lords,  from  a  judgment  of  the  court  of 
sessions  in  Scotland,  in  an  action  by  the  representatives  of  a  miner 
killed  by  injuries  arising  from  the  shaft  of  the  pit  being  In  »n 
unsafe  state,  owing  to  the  negligence  of  the  defendant,  his  employer. 
The  law  of  Scotland  was,  throughout  the  case,  treated  as  the  same 
witli  the  law  of  England.    The  servant,  in  that  case,  was  killed 
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while  learing  his  master's  employment  without  proper  cause.  **  A 
master/'  says  Lord  Orakwoeth,  "  by  the  law  of  England  and  by 
the  law  of  Scotland,  is  liable  for  accidents  occasioned  by  his  neglect 
to  those  whom  he  employs."  I  quite  adopt  the  argument  of  tiie 
solicitor-general,  "  that  he  is  duly  responsible  while  the  serrant  is 
engaged  in  his  employment;  but  then  we  must  take  a  great  lati- 
tude in  the  construction  of  what  is  beiiig  engaged  in  his  employ- 
ment ;"  and  he  further  adds,  that  the  liability  of  the  master  con- 
tinues, "  whatever  he  does  in  the  course  of  his  employment,  accord- 
ing to  the  fair  interpretation  of  the  words  eundo,  morando  redeundo  ; 
for  that  the  master  is  responsible,  and  it  does  not,  in  my  opinion, 
make  the  slightest  difference  that  the  workman  had,  according  to 
the  finding  of  the  jury,  no  lawful  excuse  for  going  out,  no  lawful- 
excuse  for  leaying  their  work."  "The  master,"  remarks  Lord. 
Brougham  in  the  same  case,  "  who  let  them  down  is  bound  to/ 
bring  them  up,  even  if  they  come  on  their  own  business  and  not  on 
his ;  he  is  answerable  for  the  state  of  his  tackle  by  which  the  lament- 
able accident  was  occasioned." 

In  Byden  v.  Stewart,  2  McQueen,  30,  the  lord  chancellor,  among 
other  things,  said :  "  The  law  of  both  countries  (England  and  Scot- 
land) makes  a  master  liable  for  accidents  occasioned  by  his  neglect 
toward  his  servants." 

In  the  case  of  Dixoyi  v.  Rankin,  14  Court  of  Sess.  Cas.  420,  the 
Lord  Justice  Clerk  held,  that  "  the  master  of  men  in  dangerous 
occupations  is  bound  to  provide  for  their  safety.  This  obligation 
extends  to  furnishing  good  and  sufficient  apparatus,  and  keeping 
the  same  in  good  condition;  and  the  more  rude  and  cheap  the 
machinery,  and  the  more  liable,  on  that  account,  to  cause  injury, 
the  greater  the  obligation  to  make  up  for  its  defects  by  the  attention 
necessary  to  prevent  such  an  injury." 

In  Roberts  v.  Smith  et  ah,  2  Hurl.  &  Nor.  213,  the  injury  arose 
fipom  a  rotten  and  defective  scaffold,  over  which  the  plaintiff,  a 
bricklayer,  was  compelled  to  pass  in  the  course  of  his  employment ; 
and,  in  consequence  of  its  rotteness,  it  broke,  and  the  plaintiff  fell  to 
the  ground.  The  case  decides  the  liability  of  the  defendant  if  the 
injury  arose  from  his  negligence,  he  knowing  the  condition  of 
the  scaffold  and  the  servant  being  ignorant  thereof. 

In  Williams  v.  Clough,  3  Hurl.  &  Nor.  259,  it  was  alleged  in  the 
declaration  that  the  defendant  waa  possessed  of  a  granary,  and  lad- 
der leading  up  to  it ;  tliat  the  ladder  was  wholly  unfit  and  unsafe 
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for  use ;  that  the  plaintiff  was  a  senrant,  for  hire,  of  the  defendant ; 
that  the  defendant,  knowing  the  premises,  wrongfully  and  deceit- 
fully ordered  the  plaintiff  to  carry  com  up  the  ladder  into  his 
granary ;  that  the  plaintiff,  believing  the  ladder  to  be  fit  for  use, 
and  not  knowing  to  the  contrary,  did  carry  corn  up  the  ladder  to 
the  granary,  and,  by  reason  of  the  ladder  being  unsafe,  the  plaintiff  fell 
from  it,  and  was  injured.  It  was  held,  on  demurrer,  that  the  declara- 
tion was  sufficient    The  American  authorities  are  equally  decisive. 

In  Mad  River  £  Erie  R,  R,  Co.  v.  Barber,  5  Ohio  St.  541,  the 
court  says :  "  If  the  defects  which  caused  the  injury  were  actually 
unknown  to  the  company  or  the  conductor,  and  were  not  discoverable 
by  due  and  ordinary  care  and  inspection,  and  yet  were  such  as 
resulted  from  a  neglect  of  reasonable  and  ordinary  care  and  diligence 
on  the  part  of  the  company,  either  in  procuring  or  continuing  to 
use  cars  and  machinery  beyond  the  time  when  they  could  be  safely 
used,  the  company  will  be  liable."  In  the  same  court,  in  McQar^ 
trick  V.  Waso7iy  4  Ohio  St.  566,  the  general  rule  is  declared  to  be, 
that  an  employer  who  provides  overseers  and  controls  the  operation 
of  machinery  must  see  that  it  is  suitable ;  and  if  a  defect,  unknown 
to  a  workman,  injures  him,  which  ordinary  care  could  have  pre- 
vented, the  employer  is  liable  for  the  injury. 

So,  in  Wright  v.  N,  Y.  Cent.  R.  R.  Co.,  25  K  Y.  565,  the  court 
says :  "  The  master  is  liable  to  his  servant  for  any  injury  happening 
to  him  from  the  misconduct  or  personal  negligence  of  the  master, 
and  this  negligence  may  consist  in  the  employment  of  unfit  and 
incompetent  servants  and  agents,  or  in  furnishing,  for  the  work  to 
be  done,  or  for  the  use  of  the  servants,  machinery  or  other  imple- 
ments and  facilities  improper  and  unsafe  for  the  purposes  to  which 
they  are  to  be  applied." 

In  Keegan  v.  Western  R.  R.  Co.,  4  Seld.  175,  a  railroad  company 
whioh  continued  a  defective  and  dangerous  locomotive  was  held 
liable  to  its  servant  engaged  in  running  such  machine  for  an  injury 
sustained  by  him  (without  negligence  on  his  part)  in  consequence 
of  such  defects. 

In  Fifield  v.  Northern  R.  R.,  42  N.  H.  225,  the  plaintiff,  a  brake- 
man  in  the  employ  of  the  defendant  corporation,  being  injured 
without  fault  on  his  part,  by  their  negligence  in  permitting  the 
road  to  be  blocked  up  with  snow  and  ice,  and  their  car  to  be  out  of 
repair,  was  held  entitled  to  maintain  an  action  to  recover  compensa* 
lion  for  the  damages  by  him  so  sustained. 
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Under  the  instruction  given  for  the  respondent  in  this  case^  the 
jury  must  have  found  that  he  was  exercising  ordinary  care  and 
prudence  at  the  time  he  received  the  injury,  that  he  did  not  know 
of  the  defect  in  the  apparatus  used  in  the  coupling  of  the  cars,  and 
that  the  injury  was  not  due  to  the  carelessness  of  any  fellow-servant 
The  three  instructions  given  for  the  appellant  were  as  favorable  as 
could  have  been  asked.  The  argument  is  now  pressed,  that  the  last 
two  instructions,  numbered  four  and  five,  respectively,  which  were 
refused,  should  have  been  given,  because  there  was  no  evidence  that 
notice  of  the  defect  was  brought  directly  home  to  the  knowledge  of 
the  directors  of  the  company,  and  that,  for  the  same  reason,  the 
respondent's  instruction,  which  declared  that  the  company  was 
liable  if  they  knew,  or  might  have  known,  by  the  exercise  of  reason- 
able care  and  diligence,  that  the  apparatus  was  unsafe  and  dan- 
gerous, should  have  been  refused. 

The  difference  lies  in  what  amount  of  care  and  diligence  the 
master  is  bound  to  exercise  in  supervising  and  examining  the 
macbinerv  that  ho  furnishes  for  the  use  of  his  servants.  The  testi- 
mony  in  the  case  tends  strongly  to  show  that  the  condition  of  the 
drawhead  was  not  due  to  use  or  negligent  repairing,  but  to  improper 
and  defective  construction.  The  company  fully  recognized  the 
defect,  and  were  altering  and  improving  the  cars  thus  constructed. 

But  the  instruction  given  for  the  respondent  is  well  supported  by 
authority,  and  is  founded  in  reason.  If,  by  reasonable  and  ordinary 
care  and  prudence,  the  master  may  know  of  a  defect  in  the  machinery 
he  operates,  it  is  his  duty  to  be  advised,  and  not  needlessly  expose 
his  servants  or  employees  to  hazard,  peril  or  mutilation.  The  servant 
has  no  means  of  ascertaining  the  facts ;  the  master  has,  and,  there- 
fore, he  should  exercise  that  care  which  devolves  on  a  prudent  man 
in  like  circumstances. 

In  Hayden  v.  Smithfield  Manufacturing  Company,  29  Conn.  648, 
it  was  held,  that  a  servant  might  maintain  an  action  against  his 
master  for  an  injury  caused  by  defective  machinery,  when  the 
employer  knew,  or  ought  to  have  known,  of  the  defect,  and  the 
servant  did  not  know  it,  and  had  not  equal  means  of  knowledge. 

In  Noyes  v.  Smith,  28  Vt.  59,  the  declaration  averred  that  tlie 
plair.tiff  was  hired  by  the  defendants  to  have  the  charge  of  and  con- 
duct and  run  an  engine,  and  that,  by  virtue  of  sjud  employment,  it 
became  the  duty  of  the  defendants  to  furnish  an  engine  that  was 
well  constructed  and  safe,  etc.,  but  that  they  carelessly  and  wrong- 
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folly  fttniiBhed  an  msufficient  engine ;  that  the  insufficiency  was 
onlmown  to  the  plaintiff,  and,  "  but  for  want  of  all  proper  care  and 
diligence,  would  have  been  known  to  the  defendants ;"  and  that, 
while  the  plaintiff  was  in  the  careful  and  prudent  use  of  said  engine, 
it  exploded,  on  account  of  said  insufficiency,  and  injured  the  plain- 
tiff, etc.  ffeldy  on  demurrer,  that  the  declaration  disclosed  a  suffi- 
cient cause  of  action. 

To  the  same  effect  is  Ryan  t.  Fowler,  24  N.  Y.  410,  where  it  was 
decided  that  the  master  was  responsible  to  his  servant  for  injuries 
received  by  the  latter  from  defects  in  the  building  in  which  the 
services  were  rendered,  which  the  master  knew  or  ought  to  have 
known. 

Upon  a  full  view  of  the  record,  I  have  been  unable  to  discover 
any  error.  I  think  that  the  law  was  properly  declared,  and  that  a 
fair  trial  was  had.    I  therefore  advise  an  affirmance. 

Judgment  affirmed. 


OoPBLiK  V.  The  Phgbkix  Iksuuakcb  Company,  appeDani; 

(4AM0.21L) 

Marine  insurance — Abandonment  —  Totai  lots. 

To  warrant  the  abandonment  of  a  stranded  vessel  as  a  total  loss,  it  moBt 
appear,  to  the  satisfaction  of  the  jury,  that  the  delivery  of  the  vessel  from 
the  peril  was,  upon  reasonable  grounds,  judged  to  be  impracticable,  or  not 
to  be  effected  unless  at  an  expense  that  would  absorb  all  her  value. 

The  owner  of  a  vessel,  abandoned  as  a  total  loss,  is  not  bound  to  receive  her 
from  the  underwriters,  if  there  is  any  material  deficiency  in  her  repaiiB. 
nor  unless  she  be  repaired  and  returned  within  a  reasonable  time. 

This  was  an  action  brought  upon  a  policy  of  insurance  against 
the  underwriters  in  favor  of  the  plaintiffs,  by  which  the  steamboat 
Benton  was  insured  for  $5,000  for  one  jear,  commencing  on  the 
26th  day  of  March,  1865.  The  policy  is  in  the  usual  form  of 
marine  insurance.  The  evidence  in  the  case  tends  to  show  that  on 
the  morning  of  the  3d  day  of  November,  1865,  while  the  Benton 
was  descending  the  Missouri  river,  a  number  of  miles  above  Omaha, 
she  was  driven  by  a  heavy  wind  upon  a  large  snag  with .  such 
violence  that  the  snag  went  through  her  hull,  making  a  large  hole, 
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firom  which  she  soon  filled  with  water,  and  that  she  was  ran  upon 
a  bar  as  far  as  possible;  that  her  officers  immediately  erected 
pnmps  and  bulkheads,  and  commenced  pumping,  and  used  their 
best  efforts  to  raise  her,  and  that  they  worked  for  several  days  with- 
out success;  that  all  the  time  the  water  was  washing  out  from 
under  midships  and  her  bow;  that  her  bow  was  settling  down. 
She  was  in  a  bad  condition,  being  twisted,  and  in  danger  of  break- 
ing in  two.  While  in  this  condition,  the  officers  concluded  that 
they  could  only  save  her  machinery,  and  that  all  the  balance  would 
be  a  tocal  loss.  These  &cts  they  telegraphed  to  the  plaintiff,  at  St 
Louis,  and  received  instructions  from  him,  and  they  say  from  the 
defendant  also,  to  proceed  to  wreck  her  as  the  only  means  of  saving 
any  thing.  The  weather  at  that  time  was  cold,  and  the  river  about 
closing  with  ice.  It  appears  that  on  the  21st  day  of  November  the 
defendant  took  possession  of  the  boat  or  wreck  for  the  purpose  pf 
raising  or  repairing  her,  and  restoring  her  to  the  plaintiff;  that  on 
that  day,  as  plaintiff  considered  her  a  total  loss,  he  made  a  formal 
written  abandonment  of  her  to  defendant ;  that  on  the  27th  day  of 
November  defendant  succeeded  in  raising  the  hull,  as  the  river  had 
fallen  very  much  in  the  mean  time.  Defendant  started  with  her 
for  St.  Louis  on  the  20th  day  of  March,  18G6,  being  prevented  from 
going  earlier,  as  is  alleged,  on  account  of  the  ice,  and  she  arrived  at 
that  port  on  the  12th  of  April  thereafter.  She  was  then  put  upon 
the  docks  to  be  repaired,  and,  on  the  9th  day  of  May,  1866,  she  waa 
tendered  to  the  plaintiff,  six  months  after  the  loss,  and  two  months 
after  the  expiration  of  the  policy.  The  actual  repairs  cost  $1,764.76, 
and  the  expense  of  raising  her  was  $12,132.82  ;  and  she  was  wortli, 
when  tendered  to  the  plaintiff,  $12,000  only.  Her  valuation  in  the 
policy  was  $45,000. 

There  was  further  evidence  going  to  show  that  defendant  did  not 
use  proper  diligence  in  making  the  repairs,  and  that  all  the  repairs 
that  were  done  could  have  been  done  within  four  days  after  the 
boat  reached  St  Louis ;  that  the  defendant  did  not  repair  the  injury 
done  by  the  sinking,  and  that  it  well  knew  this;  that,  in  fact,  it 
would  have  cost  from  $5,000  to  $6,000  additional  to  have  repaired 
the  boat  and  put  her  in  substantially  as  good  condition  as  she  was 
when  she  struck  the  snag;  and  that  she  was  not  properly  repaired 
or  tendered  within  a  reasonable  time.  The  case  was  tried  before 
the  court,  and  upon  certain  declarations  of  law  the  verdict  was  foi 
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OlKfr  X  Shepley,  and  Rankin,  for  respondent. 

Wa&kjgb,  J.  Without  particularly  or  in  detail  noticing  the 
•ustmctions  given  for  the  respondent,  we  will  simply  state  the  law, 
as  we  understand  it,  in  regard  to  the  question  of  abandonment 

In  Norton  v.  Lexington  Fire,  Life  and  Marine  Insurance  Co.,  16 
111.  235,  the  court,  after  a  very  free  discussion  of  the  subject,  say, 
that  the  right  to  abandon  must  be  determined  by  the  judgment  of 
experts,  applied  to  the  condition  of  the  vessel  at  the  time  of  abandon- 
ment,* and  although  the  cost  of  saving  and  repairing  the  vessel 
after  /ler  abandonment  may  be  less  than  fifty  per  cent,  yet  if,  at  the 
time,  the  facts  apparently  justified  an  abandonment,  it  will  be  good. 

J^a  Ruckman  v.  Merchants^  Louisville  hisurance  Co,,  5  Duer,  36, 
DuEB,  J.,  a  very  high  authority  on  the  law  of  insurance,  declares  in 
the  opinion  that  "  the  true  principle  upon  which  the  whole  doctrine 
of  abandonment  may  be  said  to  rest,  and  by  which  alone  its  appli- 
cation, in  converting  u  partial  into  a  total  loss,  can  be  justified,  is 
that  which,  in  the  leading  case  of  Anderson  v.  Wallis,  2  M.  &  S.  240, 
is  stated  by  Lord  Ellekborouoh  with  his  accustomed  brevity  and 
fo]'ce.  It  is,  that  an  abandonment  is  never  to  be  authorized  except 
when,  at  the  time,  the  loss  was  actually  total,  or  in  the  highest 
degree  probable ;  and  if  we  analyze  the  cases  that  have  settled  the 
law  as  it  now  prevails  in  England,  we  shall  find  that  it  is  this  prin- 
ciple that  nins  through,  explains  and  justifies  them  all.  To  select 
an  example  fi'om  each  class  of  cases :  When  the  vessel  insured  is 
captured,  there  is  an  actual  total  loss ;  but,  as  she  may  be  recap* 
tured  or  restored,  an  abandoment  is  necessary  to  warrant  its  recov- 
ery ;  a  title  must  be  vested  in  the  insurers  to  give  them  the  benefit 
of  the  spes  recuperandi.  But  when  the  vessel  is  stranded,  the  ques- 
tion whether  the  loss  shall  be  deemed  partial,  or  so  far  total  as  to 
warrant  an  abandonment,  will  depend  upon  the  nature  and  extent 
of  the  peril  in  which  the  vessel  is  involved,  and  the  probable  diffi- 
culty, hazard  and  expense  of  attempting  to  deliver  and  repair  her. 
When  it  appears  that  by  proper  exertions  she  might  have  been 
gotten  off,  and  fully  repaired  at  a  moderate  cost,  the  abandonment 
is  void,  and  a  partial  loss  only  can  be  recovered ;  and  to  warrant 
the  recovery  of  a  total  loss,  it  must  be  proved  that  the  delivery  of 
the  vessel  from  peril  was,  upon  reasonable  grounds,  judged  to  be 
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impracticable,  or  not  to  be  ejected  unless  at  an  expense  that  would 
absorb  all  her  value.  In  other  words,  it  must  be  proved  that  a  loss 
actually  total  was  in  the  highest  degree  probable."  Fontaine  v. 
Phosnix  Insurance  Co.,  11  Johns.  295 ;  The  Sarah  Ann,  2  Sum.  255. 

The  learned  judge  then  continues  to  notice  the  fact,  that  in 
tr.e  United  States  we  have  departed  widely  from  the  sound  doc- 
trine of  abandonment,  by  extending  to  the  vessel  that  moiety  rule 
which,  in  its  original  application,  was  confined  to  the  goods,  and 
which,  thus  confined,  had  itself  no  other  foundation  than  the 
existing  probability  of  the  eventual  total  loss. 

Judge  Stoby  distinctly  announces  the  rule,  that,  in  case  of  strand  • 
ing,  the  course  that  an  owner  uninsured,  in  the  exercise  of  his  best 
judgment,  would  have  followed,  furnishes  the  correct  test  of  the 
right  of  the  assured  to  abandon.     The  Sarah  Ann,  2  Sum.,  supra. 

Chancellor  Walworth,  in  the  case  of  Tlie  American  Ins.  Co.  v. 
Ogden,  20  Wend.  302,  holds  the  same  doctrine ;  and  there  would 
seem  to  be  no  reason  why  the  same  test  might  not,  with  equal  jus- 
tice, be  applied  to  every  case  in  which  an  absolute  right  to  abandon 
is  not  established  by  conclusive  proof  that  the  cost  of  repairs  would 
have  exceeded  half  the  value. 

The  matter  resolves  itself  into  a  question  of  fact,  and  must  be 
determined  by  the  jury  from  the  evidence  before  them.  By  ^^he 
application  of  these  principles  we  cannot  say  that  there  was  sut- 
ficient  error  in  the  first  of  the  instructions  given  to  justify  a 
reversal.  Although  they  are  subject  to  some  verbal  criticism,  yet 
they  are  substantially  correct. 

But  the  greater  objection  is  made  to  the  instructions  given  by  the 
court,  which,  in  effect,  declared  that  if  the  defendant,  on  or  about 
the  2l8t  day  of  November,  1865,  took  possession  of  said  boat  with 
a  view  of  raising  and  repairing  her,  and  retained  her  till  the  9th 
day  of  May,  1866,  before  offering  to  return  her  to  the  plaintiff,  and 
if  she  never  was  repaired  as  required  by  the  terms  of  the  policy,  and 
if  the  defendant  and  its  agents  knew  that  she  was  not  so  repaired, 
and  it  would  have  required  a  large  additional  sum  of  money  Uj  ua^e 
been  expended  upon  her  to  have  put  her  in  such  repair,  and  if  the 
written  notice  of  abandonment  given  by  plaintiff  was  served  on  the 
defendant  on  the  22d  day  of  November,  1865,  then  the  plaintiff  wai 
entitled  to  recover. 

Another  instruction  in  substance  told  the  jury  that  if  the  repairs 
oould  have  been  reasonably  made  in  a  much  shorter  time,  and  if 
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the  boat  was  not  repaired  and  tendered  m  a  reasonable  time,  then 
the  verdict  should  be  for  the  plaintiff. 

It  seems  to  be  well  settled  that  the  owners  of  a  vessel  are  not 
bound  to  receive  her  from  the  underwriters  if  there  is  any  material 
deficiency  in  her  repairs.  She  must  be  made  as  good  as  she  was 
before. 

As  to  the  return  of  the  vessel  within  a  reasonable  time,  the  cases 
lay  down  a  uniform  rule.  I  have  seen  but  one  authority  denying 
the  proposition,  and  that  is  an  adjudication  of  an  inferior  court. 

In  Norton  et  ah  v.  Lexington  Fire,  Life  and  Marine  Ins,  Co., 
supra,  it  is  held,  that  if,  after  an  abandonment,  the  underwriter 
takes  possession  of  the  vessel,  although  he  does  it  under  protest^ 
and  gets  her  off  and  repairs  her,  no  matter  at  how  small  or  great  a 
cost,  it  is  an  acceptance  of  the  abandonment  if  he  does  not  return 
her  in  a  reasonable  time.  This  principle  is  first  announced  in  Peel 
V.  Suffolk  Ins.  Co.,  7  Pick.  254,  where  it  was  explicitly  adjudged  that 
unless  the  repairs  are  made  within  a  reasonable  time,  the  insurer  for- 
feits his  right  to  return  the  vessel,  and  he  must  be  considered  as  having 
accepted  the  abandonment.  In  this  last  case  the  reason  for  the  rule 
is  thus  stated  by  Parker,  C.  J. :  "  But  the  underwriter  has  his 
duties  as  well  as  his  rights.  If  he  took  the  vessel  into  his  posses- 
sion to  repair  her,  he  must  do  it  as  expeditiously  as  possible,  in  order 
that  the  voyage,  if  it  be  not  completed,  may  not  be  destroyed.  If 
he  delay  the  repairs  beyond  a  reasonable  time,  he  forfeits  his  right 
to  return  the  ship,  and  must  be  considered  as  taking  her  to  himself 
under  the  offer  to  abandon.  This  principle  cannot  well  be  con- 
tested. Without  it  the  underwriters  may  keep  the  assui'ed  entirely 
uncertain  in  regard  to  his  rights  and  interests,  and  put  his  property 
in  jeopardy.  The  right  of  the  insurer  to  take  into  his  custody  the 
vessel  of  the  assured  without  his  consent,  except  under  the  aban- 
donment, cannot  exist  without  the  correlative  duty  to  keep  her  as 
short  a  time  as  possible  under  the  circumstances  in  which  she  may 
be  placed." 

Thvi  sjanie  principle  is  again  aflSrmed  in  Reynolds  v.  Ocean  Ins. 
Co^  1  Met.  160,  and  in  the  case  between  the  same  parties  in  23 
Pick.  191.  We  are  also  informed  by  the  counsel  for  the  respondent 
that  the  principle  has  recently  been  examined  and  approved  in  the 
supreme  court  of  the  United  States,  but  the  decision  has  not  been 
published,  and  we  have  not  yet  seen  it. 

The  only  case  we  have  seen  that  controverts  the  above  author- 
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ities,  is  The  Marine,  Dock  and  Mut  Ins.  Co.  y.  Ooodtnan,  decided 
in  the  Mobile  court  of  chancerj,  and  published  in  4  Am*  Law 
Reg.  481.  This  case  is  not  sufficient  to  overcome  the  great 
weight  of  authority  arrayed  against  it,  and  its  reasoning  does  not 
commend  itself  to  our  approbation  We  see  nothing  objectionable 
in  the  action  of  the  court  in  the  matter  of  giving  and  refusing 
instructions  on  behalf  of  the  appellant 
Our  conclusion  is  that  the  judgment  should  be  affirmed* 


TouNOBLOOD,  appellant,  v.  Vastikb. 

(46  Mo.  239.) 

Conveyanes  —  Beeorded  deed  from  heir  hoe  prefer  en/ie  to  an  unrecorded  deed 

from  ancestor. 

Where  a  penson  conveyed  land  by  a  deed,  which  was  not  recorded,  and  hia 
heir,  after  his  death,  conveyed  the  same  land,  by  a  deed  which  was  duly 
recorded,  to  an  innocent  purchaser,  for  value,  held,  that  the  recorded  deed 
from  the  heir  operated  to  divest  the  title  of  the  grantee  in  the  unrecorded 
deed  from  the  ancestor. 

Sarah  G.  Wright,  deceased,  by  herself  and  her  trustee,  on  the 
20tli  day  of  July,  1859,  executed  to  E.  J.  Xaupi,  in  trust,  to  secure 
the  payment  of  a  promissory  note  of  same  date  for  $3,700,  given  to 
Joseph  Tuley,  then  living,  a  deed  of  certain  real  estate,  her  separate 
property,  situate  on  the  corner  of  Pine  and  Eighth  streets,  in  Sti 
Lauis,  which  deed  was  not  put  upon  record  until  the  19th  of 
October,  1866.  The  said  Joseph  Tuley  and  Sarah  G.  Wright  died 
in  1860  and  1861,  and,  on  the  1st  of  October,  1865,  D.  Robert  Bar- 
clay,  as  trustee  for  Mrs.  Ann  A.  Macdonald,  and  with  her  funds, 
purchased  said  property  of  the  heirs  of  said  Sarah  G.  Wright,  and 
received  a  warranty  deed  of  the  same,  which  was  recorded  April  28, 
1866.  It  appears,  from  the  evidence,  that  neither  Barclay  nor  Mrs. 
Macdonald  had  any  knowledge  of  the  ttust  deed  to  Xaupi ;  that  the 
records  were  examined  before  the  purchase,  to  see  if  there  were  any 
incumbrances  upon  the  property ;  that  a  full  consideration  waa 
paid  for  it ;  that  the  estate  of  Mrs.  Wright  had  been  settled  by  the 
public  administrator,  and  that  all  debts  presented  had  been  paid» 
but  this  note  was  not  amon^:  them. 
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OarescJie,  for  appellant. 

Swing  <§  ffoUiday,  for  respondent. 

Bliss,  J.  This  suit  was  brought  by  the  administrator  of  Tuley 
to  foreclose  his  trust  deed,  and  the  contest  arises  in  consequence  of 
the  failure  on  the  part  of  Xaupi,  to  whom  it  was  made,  to  place  it  upon 
record.  Had  the  second  deed  been  executed  by  Mrs,  Wright  while 
living,  there  would  be  no  question  that  it  would  hold  against  the 
unrecorded  deed.  But,  in  some  of  the  reported  cases  upon  the  sub- 
ject, it  is  held  that  the  same  preference  cannot  be  given  to  the 
second  deed  if  made  by  the  heirs  of  the  first  grantor.  I  confess  I 
am  not  struck  with  the  force  of  the  reasoning  upon  which  the  dis- 
tinction is  made,  for  it  is  based  upon  the  idea  that  the  second  deed 
is  inoperative  because  nothing  descended  to  the  heirs,  and  hence 
they  had  nothing  to  convey.  If  that  be  so,  it  was  because  nothing 
was  left  in  the  ancestor  that  could  descend ;  that  his  whole  estate 
was  divested  by  the  first  deed.  If  his  whole  estate  was  so  divested, 
how  could  a  second  deed,  if  made  by  himself,  be  operative  ?  Yet  it 
is  not  disputed  that  such  second  deed  would  convey  the  estate,  not- 
withstanding the  first. 

Yet  the  distinction  is  made  by  some  of  our  most  respectable 
courts,  and  it  is  apparently  recognized  by  this  court.  In  Ilill  et  aL 
V.  MeeJceVy  24  Conn.  211,  the  majority  of  the  court  held  that  the 
unrecorded  deed  from  the  ancestor  so  divested  him  of  his  title  that 
his  son  and  heir  "  took  nothing  by  inheritance  that  he  could  convey 
or  mortgage  to  a  bona  fide  purchaser  who  had  no  knowledge  of  the 
deeds."  The  case  is  a  much  harder  one  than  the  one  at  bar,  and 
the  decision  is  based  upon  "  a  clear  distinction  between  a  purchaser 
from  him  (the  ancestor)  and  one  from  his  heir,  Arza.  In  relation  to 
a  purchase  from  Arza,  the  difficulty  is  that  he  never  had  any  title." 

The  same  distinction  was  made  in  Hancock  v.  Beverly^s  Heirs,  in 
6  B.  Monr.  (Ky.)  531.  The  judge  delivering  the  opinion  acknowl- 
edges tlie  question  to  be  a  doubtful  and  difficult  one,  and,  in  reason- 
ing upon  the  subject,  says :  ' "  It  has  always  been  held  that  a  deed, 
though  never  recorded,  is  good  between  the  parties  and  as  to  all  the 
world,  except  creditors  and  innocent  purchasers  for  value.  The 
grantor  in  such  deed  can  pass  no  title  to  his  subsequent  donee  or 
devisee,  and  the  law  will  pass  none  to  his  heir,  because  there  waa 
none  in  him,  after  his  conveyance,  to  be  passed,  but  in  favor  of  a 
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creditor  or  bona  fide  purchaser  for  value.  Does  the  conveyance  of 
the  heir^  or  donee  or  devisee,  who,  as  such,  never  had  title,  made  to 
a  purchaser  for  value,  and  without  notice,  operate  to  divest  the  title 
conveyed  by  the  unrecorded  deed,  and,  bringing  it  in  another  line 
of  conveyances,  vest  it  in  subsequent  'purchasers  ?  "  This  question 
the  court,  on  the  authority  of  Ralls  v.  OraJuim,  4  Monr.  120,  answers 
in  the  negative. 

Our  own  court,  in  McCamant  v.  Patterson,  39  Mo.  110,  111,  seems 
to  recognize  the  same  doctrine,  though,  from  the  peculiarity  of  the 
title  to  the  New  Madrid  grants,  the  question,  in  its  general  applica- 
tion, could  not  have  arisen  in  that  case. 

Other  authorities,  however,  equally  respectable,  have  held,  that 
the  heir  of  the  grantor  in  an  unrecorded  deed  can  convey  a  good 
title  to  an  innocent  purchaser  for  value.  The  supreme  court  of 
Pennsylvania,  in  Powers  v.  McFarren,  2  Serg.  &  Bawle,  44,  in  giving 
its  opinion,  remarks  that  "  the  purchaser  for  a  valuable  considera- 
tion, seeing  no  deed  on  record,  had  a  right,  under  the  sanction  of 
the  recording  act,  to  take  for  granted  that  the  whole  estate  had 
descended."  The  same  question  was  raised  in  McCulloch  v.  Eudaly, 
3  Yerg.  (Tenn.)  346,  and,  in  sustaining  a  deed  from  the  heir,  the 
following  language  is  used  by  the  court:  "But  it  is  contended 
that  this  (the  saving  to  subsequent  purchasers)  only  applies  to  cases 
where  the  purchase  should  be  made  from  the  same  vendor  by  whom 
the  prior  deed  was  executed.  It  is  true,  the  subsequent  purchaser 
must  hold  under  the  same  title ;  but  whether  he  holds  under  the 
ancestor  or  heir,  it  can  make  no  difference.  The  estate  is  thrown 
upon  the  heir,  with  all  the  rights  the  ancestor  enjoyed,  and  subject 
to  all  incumbrances  he  had  created  on  it." 

The  subject  has  also  been  considered  in  the  state  of  Illinois,  in 
Kennedy  v.  Northrup,  15  111.  148,  and,  after  reviewing  the  authori- 
ties, the  title  from  the  heir  was  sustained.  "After  much  reflection," 
says  the  judge  who  delivered  the  opinion,  "I  am  satisfied  that  this 
is  the  true  and  proper  construction  of  the  statute.  It  meets  the 
object  designed  to  be  accomplished  by  the  law,  and  is  within  the 
reason  which  gave  rise  to  the  enactment  It  was  the  object  of  the 
legislature  to  make  patent  the  titles  to  real  estate,  that  purchasers 
might  know  what  titles  they  were  acquiring.  Where  a  deed  is  not 
recorded  the  title  is  apparently  still  in  the  grantor,  and  the  law 
authorizes  purchasers  who  are  ignorant  of  the  conveyance  to  deal 
with  him  as  the  real  owner.    In  case  of  his  death  the  heir  becomes 
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the  apparent  owner  of  the  legal  title,  and  it  is  eqnf^y  important  and 
equally  as  just  that  the  public  may  be  allowed  to  deal  with  him  as 
with  the  original  grantor,  if  living." 

There  is  no  substantial  difference  between  the  statutes  of  the 
different  states  whose  decisions  I  hare  quoted  and  our  own.  Diffei- 
eiit  language  is  used,  but  the  same  result  is  aimed  at,  some  expressly 
declaring  unrecorded  deeds  to  be  void  against  subsequent  purchasers, 
while  ours  negatively  does  the  same  thing  by  saying  that  no  such 
instrument  shall  be  valid  except  between  tiie  parties  thereto,  etc. 

The  discrepancy  in  the  authorities  has  doubtless  arisen  in  part 
from  the  endeavor  to  reconcile  the  statute  with  the  subtleties  of  the 
old  law  of  tenures,  which  treats  a  title  as  a  substantial  entity,  and 
iilmost  applies  to  it  the  powers  of  locomotion.  The  attempt  involves 
the  reasoner  in  contradictions,  for  in  one  breath  it  is  said  that  the 
title  passes  by  the  deed  to  the  grantee,  and  still  so  remains  with  the 
grantor;  that  in  a  contingency  it  may  again  pass  from  him  to 
another  grantee ;  but  if  the  grantor  dies  it  cannot  descend  like  all 
his  other  titles,  but  goes  back  to  the  original  grantee,  with  whom 
it  has  always  remained. 

It  would  be  more  rational  to  say  that  the  law  controls  the  man- 
ner in  which  rights  of  property  are  acquired,  and  that  it  will  not 
favor  any  mode  of  acquirement  that  shall  encourage  fraud.  Thus 
])urchasers  are  required  to  spread  upon  record  the  evidence  of  their 
ownership,  and  if  others  suffer  from  their  neglect  the  law  will  not 
recognize  such  ownership.  Or,  in  using  the  language  of  the  law  of 
tenures,  we  might  perhaps  say  that  in  a  conveyance  the  absolute 
title  rests  with  the  grantor  and  his  heirs  in  abeyance,  to  vest  irrevo- 
cably only  upon  the  record  of  the  deed,  and  that  it  will  vest  in  the 
first  grantee,  in  condition  to  receive  the  grant,  who  shall  so  place  it 
upon  record. 

The  circuit  court  held,  that  the  defendant's  deed  from  the  heirs 
of  Mrs.  Wright  conveyed  the  whole  estate,  whereupon  the  plaintiif 
took  a  nonsuit,  and  his  motion  to  set  the  same  aside  was  overruled. 
In  this  the  court  committed  no  error,  and,  the  other  judges  con- 
curring, the  judgment  will  be  affirmed. 
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WooBB,  appellant,  t.  Htt.pkrbrakd^ 

(40  Mo.  2840 
Oowoeifanee — akeration  in  by  grantee  —  Mortgage, 

Aa  altoratioxi  in  a  deed  of  oo&yeyanoe  bj  a  grantee  after  delivery  does  not 
affect  the  legal  title  or  re-invest  the  same  in  the  grantor,  although  a  fraud- 
ulent and  material  change  may  disable  the  holder  from  bringing  an  action 
upon  its  covenanta 

A  mortgage  does  not  convey  the  legal  title,  and  a  defendant  in  ejectment  can- 
not set  up  a  mortgage  with  which  he  is  not  connected  as  an  outstanding  title. 

The  facts  are  stated  in  the  opinion. 

Ewing  <§  Smith  and  Burke  <£  Howard^  for  appellant. 

Lay  (6  Belch  and  Owerh  £  Wood,  for  respondent 

Bliss,  J.  The  plaintiff  brings  ejectment,  and  relies  upon  a  sheriff's 
deed.  He  purchased  at  the  sale  snndry  parcels  of  land,  including  the 
one  in  controversy,  and,  after  receiving  the  deed,  altered,  as  is  claimed 
by  defendant,  the  description  of  one  of  these  parcels,  but  not  the 
one  he  seeks  to  recover  in  this  action.  This  change  in  the  deed  the 
court  held  to  be  fatal,  and  decided  that  the  whole  deed  was  thereby 
vitiated,  and  refused  to  consider  it  in  passing  upon  the  plaintiff's 
title.  • 

The  defendant  was  also  permitted  to  prove  that  the  plaintiff,  after 
receiving  the  deed,  mortgaged  the  property  to  one  Hinkle,  and  that 
the  debt  secured  by  the  mortgage  was  overdue ;  but  Hinkle  had  not 
foreclosed  or  sought  to  take  possession  under  the  mortgage,  and 
defendant  does  not  claim  under  him.  The  court,  however,  held  it 
to  be  an  outstanding  title,  ol  which  the  defendant  could  avail  him- 
«elf  in*this  action. 

In  both  these  positions  the  court  committed  manifest  error.  It 
is  a  mistake  to  suppose  that  an  alteration  in  a  deed  of  conveyance, 
after  delivery,  operates  to  reconvey  the  title  to  the  original  grantor. 
A  total  destruction  of  the  instrument  will  not  have  that  effect,  but 
the  title  remains  in  the  grantee,  and  he  may  bring  ejectment  upon 
it  The  title  passed  by  the  deed ;  it  has  performed  its  office,  and 
its  continued  existence  or  integrity  is  not  essential  to  the  title, 
although  a  fraudulent  and  material  change  may  disable  the  holder 
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firom  bringing  an  action  upon  its  oovenants.  1  QreenL  §  568 ; 
Lewis  y.  Payn,  8  Cow.  71;  Jackson  y.  Oould,  7  Wend.  364;  JSer- 
rick  Y.  Malin,  22  Wend«  388 ;  Al&xandsr  ▼.  Hickoz,  34  Mo.  496. 

Whether  a  deed  thus  altered  may  be  nsed  in  eyidence  of  the  real 
grant  is,  perhaps,  not  well  settled.  In  Witliers  y.  AtkinsoUf  1  Watts^ 
236,  and  in  Chesley  v.  Frosty  1  N.  H.  145,  it  is  held  that  a  fraudu- 
lent alteration  of  a  conyeyance  by  the  grantee,  in  a  material  matter, 
atterly  destroys  it;  and  while  the  title  thereby  does  not  re-inyest^ 
the  deed  cannot  be  used  by  him  for  any  purpose,  either  to  sustain 
an  action  upon  the  coyenants  or  as  eyidence  of  his  title.  But  in 
Dos  y.  Hirsty  3  Stark,  60,  and  in  Jackson  v.  Oould,  7  Wend.  364,  an 
altered  deed  was  allowed  to  be  read  in  eyidence  to  sustain  the  title 
created  by  it.  We  are  not,  however,  called  upon  to  give  an  opinion 
adverse  to  the  doctrine  of  Withers  v.  Atkinson^  supra;  for  in  the 
case  at  bar  the  alteration,  so  far  as  the  land  in  controversy  is  con- 
cerned, cannot  be  considered  a  material  one.  The  plaintiff  pur- 
chased at  sheriff's  sale  several  distinct  parcels  of  land.  They  were 
all  sold  separately,  and  separate  deeds  might  have  been  executed. 
The  description  of  one  of  the  parcels  —  from  what  motive  does  not 
appear — was  changed  by  the  grantee.  Without  considering  what 
might  be  the  effect  of  this  change  as  to  that  parcel,  we  cannot  see 
how  it  should  affect  the  conveyance  as  to  the  others.  As  to  them 
the  alteration  was  immaterial,  and  the  deed  remains  in  full  forces 
and  should  have  been  received  as  evidence  of  the  plaintiff's  title. 

The  ruling  of  the  court  upon  the  second  point  contradifts  the 
long  and  well-settled  doctrine  as  to  the  relation  of  the  mortgagor 
and  mortgagee  before  entry  or  foreclosure.  ''  The  modem  doctrine 
is  well  established,  that  a  mortgage  is  but  a  security  for  the  pay- 
ment of  the  debt  or  the  discharge  of  the  engagement  for  which  it 
was  originally  given ;  and  until  the  mortgagee  enters  for  breach  of 
the  conditions,  and,  in  many  respects,  until  final  foreclosure  of  the 
mortgage,  the  mortgagor  continues  the  owner  of  the  estate,  iftid  has 
a  right  to  lease,  sell,  and,  in  every  respect^  to  deal  with  the  mort- 
gaged premises  as  the  owner,  so  long  as  he  is  permitted  to  remain 
in  possession."  Kennett  v.  Plummery  28  Mo.  145.  The  case  of 
Meyer  v.  Campbell,  12  Mo.  603,  is  relied  upon  as  establishing  the 
doctrine  sustained  by  the  court  below ;  and  such  a  position  seenifl 
to  be  indicated  by  tiie  court,  though  the  question  is  not  directly 
decided.  The  mortgagee  himself,  in  possession  after  forfeiture^ 
might  doubtless  set  up  his  own  title  against  that  of  the  mortgagor 
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(McChrmiek  y.  Fitzmorris,  39  Mo.  34),  but,  as  against  all  ihe 
world  besides,  the  mortgagor  is  the  owner,  and  his  titix?  cannot  be 
defeated  by  showing  that  the  property  is  pledged  to  a  third  person 
for  the  payment  of  a  debt.  Hill,  on  Mortg.  162,  §  15 ;  Raynor  v 
WUsoUy  6  Hill,  469;  Collins  y.  Torry,  7  Johns.  278;  Jacksm  i. 
rratty  10  id.  387 ;  Dm  v.  Dimony  5  Halst  (N.  J.)  156.  If  it  was 
the  intention  of  the  court,  in  Meyer  y.  Campbell^  to  hold  a  contrary 
yiew,  it  is  not  clearly  expressed ;  and,  with  the  clear  statement  of 
the  relation  of  the  mortgagor  and  mortgagee  in  Kennett  y.  Plum* 
mevy  and  the  uniyersal  holding  in  other  states,  we  must  nnhe8ita1>- 
ingly  hold  the  doctrine  in  Missouri,  as  well  as  elsewhere,  to  be,  that 
a  defendant  in  ejectment  cannot  set  up  a  mortgage  with  which  he 
is  not  connected  as  an  outstanding  title.  The  fact  that  ejectment 
may  be  brought  in  Missouri  by  the  mortgagee,  while  it  will  not  lie 
in  New  York,  does  not  inyalidate  the  New  York  authorities  upon  the 
present  question ;  for  only  the  mortgagee  himself  may  ayail  of  his 
right,  and  it  is  of  no  consequence,  so  far  as  strangers  are  concerned, 
whether  he  haye  only  the  right  to  foreclose,  or  the  right  of  eject- 
ment as  well. 

The  judgment  of  the  district  and  circuit  courts  are  reyersed  and 
the  cause  remanded  for  a  new  triaL    The  other  judges  concur. 


Holt  y.  Baldwik,  appellant. 

(40  Mo.  MB.) 

Cbnlnwte — LiabiUiy  of  faiher  on  eontraete  of  minor  ehM, 

The  only  ground  upon  which  a  father  can  be  made  liable  for  debts  contracted 
by  a  minor  son  is  that  of  an  express  or  implied  agency,  and,  in  an  action 
against  the  father  to  recover  for  a  purchase  made  by  the  son,  it  Is  for  th* 
Jury  to  determine  whether  such  agency  existed. 

Thb  case  is  stated  in  the  opinion. 

Swing  <S  SmUhy  and  Burke  d  Howard,  for  appellant 

/.  W.  Moore  and  Lay  <§  Bdch,  for  respondent 
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GusRiSBy  J.  The  plaintiff  sues  to  recoyer  the  purohafle-monej 
of  a  horse  sold  to  the  defendant's  minor  son.  The  petition  shows^ 
for  substance,  that  a  minor  son  of  the  defendant  was  engaged  in  the 
military  service  of  the  state,  with  his  father's  consent  and  approba- 
tion; that  a  horse  was  necessaiy  for  the  use  of  the  son  in  his 
employment;  and  that  the  son,  under  the  authority  of  the  father, 
purchased  the  horse  in  question,  and  took  possession  of  him,  and 
that  his  father,  the  defendant,  subsequently  ratified  the  transaction, 
and  promised  to  pay  the  plaintiff  the  sum  agreed  upon  as  the 
purchase-money  of  the  horse.  These  facts  are  somewhat  scatter- 
ingly  detailed  in  the  petition,  but  they  are  sufficiently  stated  to  show 
a  good,  and,  at  the  same  time,  but  one  cause  of  action.  The  defend- 
ant's motion  in  arrest  was  therefore  properly  overruled. 

The  defendant's  answer  denies  the  principal  matters  alleged  in 
the  petition,  and  avers  Uiat  the  defendant  furnished  his  son  with 
every  thing  necessary  to  his  circumstances  and  condition.  Upon 
tiiese  issues  a  trial  was  had  by  jury. 

At  the  instance  of  the  plaintiff,  the  court  instructed  the  jury  as 
follows :  "  If  the  jury  find  from  the  evidence  that  the  defendant, 
after  the  sale  of  said  horse  to  his  minor  son,  ratified  the  act  and 
promised  to  pay  for  said  horse,  they  will  find  for  the  plaintiffl'' 
Aside  from  an  instruction  in  relation  to  the  quantum  of  damages, 
this  was  the  only  instruction  given  in  the  case.  It  is  radically  defect- 
ive. It  assumes  as  a  matter  of  law  what  should  have  been  left  to 
the  jury  to  determine  as  a  question  of  fact  The  instruction 
••assumes  and  declares  the  liability  of  the  defendant  upon  the  sole 
•ground  of  his  supposed  subsequent  ratification  and  promise,  leaving 
out  of  view  entirely  the  question  of  the  son's  agency  in  the  trans- 
action. If  the  defendant  was  liable  at  all,  it  was  because  he  had 
authorized  the  purcliase,  either  expressly  or  by  implication.  Whether 
there  was  any  sncli  express  or  implied  authority  was  a  matter  for 
the  jury  to  inquire  into,  and  not  for  the  court  to  assume  as  a  mat- 
ter of  law.  The  £act  of  a  subsequent  ratification  and  promise  was 
legitimate  and  persuasive  evidence  to  go  to  the  jury,  from  which 
they  might  have  found  that  the  purchase  was  made  by  the  son  aa 
the  defendant's  agent,  acting  under  authority,  either  expressed  or 
implied.     Broji  v.  Deloach,  28  Ga.  486. 

<^  The  moral  oUigation  of  a  fitther  to  support  his  oh!ld  does  not 
mase  him  legally  liable  to  pay  his  child's  debts ;  and  to  charge  a 
father  on  his  son's  contracts,  the  same  drcnmstanoes  must  be  ahown 
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as  to  charge  an  uncle,  a  brother,  or  any  third  person.  The  son 
need  not,  however,  hare  an  express  authority  to  bind  hid  paarent;  for 
an  authority  may  be  implied  under  certain  circumstances)  and  it  is 
always  a  question  for  the  jury  whether  the  circumstances  are  suffi- 
cient for  that  purpose."  Tyler  on  Inf.  and  Gov.  106,  §  64.  The 
general  doctrine  on  this  subject  is  that  the  "only  ground  upon 
irhich  an  infant  can  bind  others  by  his  contract  is  that  of  an  express 
or  implied  agency."  Id. 

All  the  instructions  asked  by  the  defendant  were  refused  by  the 
court,  and  properly.  The  second  instruction  asked  amounts  to  a 
derauiTer  to  the  petition ;  and  the  petition,  as  we  have  seen,  was 
sufficient.  Each  of  the  remaining  instructions  leaves  out  of  view 
the  question  of  agency — the  important  and  controlling  element  in 
the  controversy  —  and  were  unwarranted  for  that  reason. 

The  judgment,  however,  in  consequence  of  the  misdirection  of 
the  jury,  as  already  explained,  must  be  reversed,  and  the  cause 
remanded.    The  other  judges  concur. 


Tabob  v.  Missoubi  Valley  Bailboad  Gompakt,  ai^Uant 

(46  Mo.  363.) 

BaUroad — Negligence, 

The  citizen  who,  on  a  public  highway,  approaches  a  railroad  track  and  can; 
neither  see  nor  hear  any  indications  of  a  moving  train,  is  not  chargeable 
with  negligence  in  assuming  that  there  is  no  car  safficiently  near  to  make 
the  crossing  dangetous.  He  has  a  right  to  presume  that  in  handling  theii 
cars  the  railroad  companies  will  act  with  appropriate  care,  and  that  the 
usual  signals  of  approach  will  be  seasonably  given. 

The  facts  are  stated  in  the  opinion. 

SMngfellow  A  Doniphan^  and  Strang  <t  (Jhanil$ry  for  a^^dlant 

Pike  (6  fferefordy  for  respondent. 

Wagner,  J.    Respondent  brought  his  action  against  th^e  appel* 
lant  for  damages  in  killing  two  horses  belonging  to  him,  and  also 
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for  injury  occasioned  to  his  harness  and  wagon  in  being  ran  over  by 
a  train  on  appellant's  track.  The  accident  occurred  at  a  public 
crossing,  and  the  evidence  shows  that  about  dark,  on  the  10th  of 
September,  1867,  the  respondent  was  driving  his  team  slowly  across 
the  track;  that  no  trains  were  due  at  that  hour,  and  that  as  the 
horses  stepped  upon  the  track  the  engine  of  a  construction  train 
struck  them  and  killed  them  both,  and  did  injury  to  the  harness 
and  wagon.  It  further  appears  that  the  train  was  running  very  fasti 
and  that  the  parties  in  charge  of  it  neither  rang  the  bell  nor  sounded 
the  whistle  before  approaching  the  crossing,  as  the  statute  requires. 

The  court  gave  three  instructions  for  the  respondent.  The  first 
told  the  jury  that  if  they  believed  from  the  evidence  that  respondent 
sustained  injury  to  his  horses,  wagon  and  harness,  by  reason  of  the 
negligence,  carelessness,  or  mismanagement  of  the  agents  or  em- 
ployees of  the  appellant  while  running  or  managing  a  locomotive 
car  or  train  at  the  crossing  aforesaid,  they  should  find  for  the 
respondent 

The  second  instructed  the  jury  that  it  was  the  duty  of  the  appel- 
lant  to  commence  ringmg  the  bell  or  blowing  the  whistle  at  a  dis- 
tance  of  eighty  rods  from  the  crossing  of  the  public  traveled  road, 
and  to  keep  ringing  the  bell  or  sounding  the  whistle  until  the  loco« 
motive  and  train  had  crossed  the  road,  and  that  if  it  appeared  from 
the  evidence  that  at  the  time  of  the  accident  no  bell  was  rung  or 
whistle  blown,  the  jury  were  at  liberty  to  infer  negligence  or  care- 
lessness in  the  agents  or  employees  of  the  road,  and  should  find  for 
the  respondent,  unless  they  should  further  find  that  he,  on  hit 
part,  was  guilty  of  such  negligence  as  contributed  directly  to  pro- 
duce or  cause  the  injury. 

The  third  instruction  declared  that  if  the  jury  should  find  that, 
owing  to  the  train  running  out  of  the  usual  time  of  trains  crossing 
tlie  public  traveled  road,  and  that,  owing  to  the  location  and  con- 
struction of  the  crossing  and  the  topography  of  the  adjacent  country, 
more  than  ordinary  care  should  have  been  used  by  the  persons  in 
charge  of  the  train  in  approaching  the  crossing,  either  by  lessening 
the  speed,  or  by  any  other  means  calculated  to  avert  a  collision,  and 
no  such  care  was  taken  or  used,  then  the  jury  were  authorized  to 
infer  neghgence  on  the  part  of  the  appelhmt  from  such  f&cts,  and 
the  respondent  was  entitled  to  recover,  unless  they  also  believed 
from  the  evidence  that  there  was  negligence  on  his  part  chat  oon« 
tributed  directly  to  produce  the  injury. 
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The  appellant  asked  five  instructiona.  The  court  gaye  the  second 
and  fifth,  and  refused  the  first,  third  and  fourth.  The  second 
instruction,  given  at  the  instance  of  the  appellant,  explicitly  stated 
that,  although  the  jury  might  belieye  from  the  evidence  that  appel 
lant  or  its  agents  committed  the  injury  sued  for,  in  consequence  of 
li^fligence  on  their  part,  yet  unless  they  further  found  from  the 
evidence  that  respondent  used  such  care  to  avoid  the  injury  as  a 
man  of  ordinary  prudence  would  have  used  under  similar  circum- 
stances, they  should  find  for  the  appellant,  unless  they  should  find 
that  the  injury  was  willfully  done. 

The  fifth  instruction  declared  that,  as  to  what  was  negligence  in 
the  respondent,  the  jury  were  to  consider  and  judge,  from  all  the 
circumstances  in  the  case,  whether  a  man  having  charge  of  a  team 
of  horses,  and  who  was  about  to  cross  a  railroad  crossing  in  the 
night,  above  the  level  of  the  road  he  was  crossing,  where  his  view 
of  the  track  and  a  coming  train  was  intercepted  until  he  got  upon 
the  crossing,  was  not  in  duty  bound  to  stop  and  listen,  and  look  up 
and  down  the  track  in  both  directions,  before  he  ventured  thereon ; 
and  that  if  they  believed  the  respondent  failed  to  do  so,  and  that  if  he 
had  done  so  he  could  have  seen  or  heard  the  train  coming,  in  time 
to  have  avoided  the  accident,  then  the  jury  should  find  there  was 
negligence  on  his  part;  and  if  there  was  any  negligence,  or  want  of 
care  or  common  prudence,  on  his  part,  which  produced,  or  contrib- 
uted to  produce,  or  occasion  the  injury  complained  of,  they  should 
find  for  the  appellant,  unless  they  should  believe  from  the  evidence 
that  appellant  willfully  produced  the  injury. 

We  see  no  error  in  the  court  in  refusing  the  three  rejected 
instructions. 

The  whole  cdse  turned  upon  a  question  of  negligence,  and  that  is 
purely  a  matter  of  fact  to  be  found  by  the  jury.  The  evidence  is 
most  conclusive  that  the  agents  in  charge  of  the  train  were  utterly 
derelict  in  their  duty  in  ringing  the  bell  or  in  sounding  the  whistle. 
Whether  the  respondent  was  guilty  of  such  negligence  as  materially 
contributed  to  the  injury,  and  would  exonerate  the  appellant  from 
responsibility,  was  submitted  to  the  jury  on  the  most  favorable 
terms  for  the  appellant.  The  instructions  given  for  the  respondent 
are  wholly  unobjectionable,  and,  when  taken  in  connection  with 
those  given  on  the  other  side,  leave  the  appellant  no  ground  for 
complaint. 

Tlie  whole  case  comes  precisely  within  the  principle  adjudged  in 
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Kennayde  y.  Pacifie  Railroad  Company ^  45  Mo.  255,  where  we  laici 
down  the  doctrine,  that  the  citizen  who,  on  a  public  highway, 
c^proachea  a  railroad  track,  and  can  neither  see  nor  hear  any  indi- 
cation of  a  moving  train,  is  not  chargeable  with  negligence  for 
assuming  that  there  is  no  car  sufficiently  near  to  make  the  crossing 
dangerous;  that  he  has  a  right  to  presume  that,  in  handling  their 
cars,  the  rs^lroad  companies  will  act  with  appropriate  care,  and  the 
usual  signals  of  app^ach  will  be  seasonably  given,  and  that  the 
managers  of  the  train  will  be  attentive  and  vigilant.  A  defendant 
cannot  impute  a  want  of  vigilance  to  one  injured  by  his  act  as  neg* 
ligence,  if  that  ver^  want  of  vigilance  was  the  consequence  of  an 
omission  of  duty  on  the  part  of  defendant. 
Judgment  affirmed.    The  other  judges  concur. 

XOTB. — See  Hofrt  y.  ErU  BaOwixu  Cornpany,  8  Alb.  L.  J.  812,  wherein  It  was  held,  that  a 
traveler  on  a  public  thoroughfare,  croeslng  a  railroad,  has  a  right,  on  approaching  the 
croflsiDg,  to  expeot  that  the  usual  warnings  wlU  be  given  of  the  approach  of  a  train. 
He  is  not  bound  to  assume  that  the  railroad  company  wiU  violate  the  law  by  omitting 
such  precautions.  He  has  a  perfect  right  to  act  upon  the  assumption  that  they  will 
obey  the  law,  in  determining  the  degree  of  caution  which  he  should  ezeroise  in 
appicttoblng  the  crossing.  —  Bxp. 


Oabiteb,  appellant,  v.  Hxtdoivb. 

(40  Mo.  80a.) 

8MwU  of  fraiidB — Oral  promiUei  to  indemnify. 

The  plahitllT  became  surety  on  the  note  of  an  individual  member  of  a  firm, 
on  the  aBSorances  of  the  firm  that  the  money  to  be  raised  was  for  their  use, 
and  that  they  would  pay  it.  The  maker  of  the  note  became  insolvent,  and 
plaintiff  paid  the  note,  and  brought  suit  against  the  remaining  partner  for 
the  amount,  ffdd,  that  the  engagement  of  the  firm  was  in  effect  a  psomiae 
to  indemnify  against  their  own  obligation,  and  waa,  ibnnfan,  not  Toid 
under  the  statute  of  frauds. 

The  case  is  stated  in  the  opinion. 

MaU  d  Oliver,  for  appellant. 

Tories  £  Tories,  for  respondents. 

Bliss,  J.    The  petition  recites  that  James  T.  Hudgins  was  direo* 
tor  of  the  Farmers'  Bank  of  Missouri,  and  that  on  the  28  th  of 
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January,  1858,  the  firm  of  Wm.  Hudgins  &  Co.,  composed  of 
defendants  and  said  James  T.  Hudgins,  desired  to  procure  a  ]oan  of 
13,700 ;  and  for  i*easonfi  set  forth  the  said  fiim,  by  the  name  of,  and 
through  the  position  of,  said  James  T.,  procured  said  loan  and  used 
it  in  the  firm  business,  the  said  James  T.  executing  his  note  at  six 
months,  with  sureties  for  said  sum ;  and  it  being  understood,  when 
said  note  was  executed,  that  its  proceeds  were  for  the  use  of  the 
firm,  and  that  the  firm  was  to  be  liable  for  its  payment.  The  note 
was  renewed  from  time  to  time  until  its  last  renewal,  on  the  25th 
of  December,  1862,  with  the  same  understanding  and  agreement, 
the  said  firm  paying  the  interest  at  each  renewal.  The  petition 
charges  that,  at  said  date,  defendant  Bayliss,  then  transacting  the 
business  of  the  firm,  acknowledged  that  said  debt  was  obligatory 
upon  the  firm,  and  promised  that  the  firm  should  pay  it,  and  that 
the  plaintiff  became  surety  upon  said  last  renewal  at  the  special 
instance  and  request  of  said  firm,  and,  specially,  that  said  Bayliss, 
acting  for  the  firm,  represented  tx)  and  promised  the  plaintiff,  at  the 
time  of  said  last  renewal,  that  it  was  made  to  give  said  firm  of  Wm. 
Hudgins  &  Co.  longer  time  to  pay  the  debt ;  that  the  note  was 
given  for  their  benefit,  and  that  they  would  pay  it;  and  that  the 
plaintiff^  relying  upon  and  induced  by  such  representations  and 
assurances,  signed  said  note  as  surety.  The  petition  further  shows 
that  the  note  was  protested  for  non-payment ;  that  the  said  firm  of 
William  Hudgins  &  Co.  failed  to  pay  the  same  and  protect  the 
plaintiff  as  their  surety ;  that  the  said  James  T.  Hudgins  is  dead, 
and  his  estate  is  insolvent  and  wholly  unable  to  pay  the  same ;  and 
that  the  plaintiff,  on  the  20th  of  November,  1867,  as  such  surety, 
paid  upon  the  note  the  sum  of  1600,  which  he  seeks  to  recover  back 
in  this  action.  To  this  petition  a  demurrer  was  filed,  which  was 
sustained  by  the  circuit  and  district  courts. 

This  court  has  already  decided,  in  Fannerg*  Bank  of  Missouri  v. 
Bayliss  et  al,  35  Mo.  428,  and  41  id.  274,  that  this  firm  of  Wm. 
Hudgins  &  Co.  is  not  liable  to  the  said  bank,  either  upon  this  note 
or  for  the  money  advanced  upon  it;  and  defendants  now  insist  that, 
if  not  so  liable  to  the  bank  that  discounted  the  note,  they  cannot 
be  held  by  a  surety  who  has  been  compelled  to  pay  it. 

In  the  cases  referred  to,  the  court  decided  that  there  was  no 
privity  of  contract  between  the  bank  and  the  said  firm ;  that  in 
discounting  the  note  no  credit  was  given  to  the  firm,  but  only  to 
the  parties  to  the  note ;  and  that  the  fact  that  the  money  was  bor« 
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rowed  upon  the  credit  of  the  note  for  the  uae  of  the  firm,  onlj 
created  a  creditor  and  debtor  relation  between  the  maker  of  the 
note  and  the  firm.  Certain  remarks  of  the  judge  who  delirered 
the  opinion  in  the  last  case  seem  to  hare  been  relied  upon  by  the 
courts  below  in  sustaining  the  demurrer.  The  judge  says,  on  page 
288 :  '^  If  the  indorsers  on  the  note  are  obliged  to  pay  it,  they  haye 
their  recourse  upon  the  maker,  for  whom  they  are  sureties,  and  he 
may  have  his  account  against  his  firm,  to  whose  use  he  has  applied 
the  money.''  This  is  undoubtedly  true,  but  it  is  not  necessarily 
true  that  the  indorsers'  sureties  have  no  other  remedy  against  the 
insolvent  maker. 

In  Higgins  t.  DMinger,  22  Mo.  397,  where  one  borrowed  money 
to  remit  to  his  brother,  and  gave  a  bond,  with  the  plaintiff  as  surety, 
who  afterward  paid  the  bond,  the  court,  without  any  direct  evidence 
of  the  fact,  but  in  furtherance  of  justice,  held  the  person  who 
borrowed  the  money  to  have  been  the  agent  of  the  one  to  whom  it 
was  remitted,  and  hence  that  the  latter  was  holden  to  the  surety; 
but  Judge  Leokabd,  in  giving  the  opinion,  remarked :  ^  If,  however, 
S.  D.  borrowed  the  money  for  himself,  either  to  pay  a  debt  he  owed 
his  brother  or  to  make  a  loan  to  him,  then  F.  (the  brother)  was  not 
liable  to  the  plaintiff,  but  to  his  brother's  estate."  This  case,  then, 
io  which  we  are  referred  by  the  present  plaintiff,  is  not  in  point,  for, 
as  we  have  seen,  this  court  has  twice  decided  that  the  note  in  ques- 
tion was  not  the  note  of  Wm.  Hudgins  &  Co.,  but  of  James  T. 
Hudgins,  which  is  inconsistent  with  the  idea  that  he  executed  it  as 
their  agent.  Hence,  if  they  are  holden  at  all,  it  must  be  upon  some 
other  principle. 

The  engagement  of  defendants  set  out  in  the  petition,  so  £Eir  as  the 
plaintiff  is  concerned,  has  the  effect  of  and  is  in  the  nature  of  a 
promise  to  indemnify ;  and  defendants  deny  their  obligation  because 
it  was  made  without  consideration  and  was  not  in  writing.  Its  con- 
sideration  is  apparent,  when  we  consider  that  the  plaintiff  was 
induced  by  it  to  become  a  party  to  the  note;  but  the  facts  that  the 
note  was  a  debt  of  James  Hudgins,  and  the  promise  was  not  in 
writing,  would  seem,  at  first  sight,  to  bring  it  within  the  statute  of 
fhtuds. 

It  has  been  sometimes  held  that  a  promise  to  indemnify  did  not 
come  within  the  statute,  but  it  seems  to  be  now  settled  by  the  better 
authorities  that  where  the  promise  is  collateral,  merely,  the  promisor 
having  no  interest  in  the  liability  guaranteed  against,  and  being 
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under  no  obligations  to  pay  it,  it  is  not  obligatory  unless  in  writing. 
See  Brown  on  Frauds,  §§  168-171,  and  cases  cited.  But  the  promise 
to  indemnify  is  only  embraced  by  the  statute  when  it  is  to  pay  the 
debt  of  another,  and  hence  an  indemnity  against  one's  own  obliga* 
tioE  or  liability  does  not  come  within  it.  See  cases  cited  in  note  to 
§  188,  Brown  on  Frauds. 

The  remark  of  this  court  in  Howard  v.  CoslMWy  33  Mo.  118,  that 
the  statute  applies  only  to  promises  made  to  the  creditor,  is,  in 
general,  correct,  but  cannot  apply  to  promises  of  indemnity. 

Unless,  then,  in  the  case  at  bar,  the  defendants  were  under  some 
obligation  in  regard  to  the  subject-matter  of  this  note,  the  agree- 
ment to  pay  it  as  an  inducement  to  the  action  of  the  plaintiff  in 
signing  it  cannot  be  enforced  as  an  indemnity.  It  is  unnecessary 
to  consider  what  precisely  in  all  cases  that  obligation  should  be,  but 
I  have  no  hesitation  in  holding  that  in  the  present  case  the  obliga- 
tion of  the  defendants  was  sufficient  to  hold  them  to  their  under- 
taking. 

This  court  has  not  decided,  as  seems  to  be  assumed,  that  the 
defendants  are  not  liable  for  this  debt,  but  only  that  they  were  not 
parties  to  the  note,  and  are  not  liable  to  the  bank.  Their  liability 
to  James  T.  Hudgins,  who  obtained  the  money  for  them,  is  expressly 
recognized  in  the  cases  cited.  It  was  his  duty  to  pay  the  note,  and 
it  was  the  duty  of  the  firm  to  pay  him.  The  obligation  upon  the 
defendants  was  the  same,  and  it  does  not  matter  to  them  whether  they 
paid  it  to  one  or  the  other.  The  bank  might  not  be  able  to  compel 
them  to  pay  it,  because  there  was  no  contract  between  them ;  but 
James  Hudgins  could;  and  being  so  obligated,  and  in  order  to 
extend  their  credit,  they  induced  the  plaintiff  to  become  surety 
upon  the  last  renewal,  by  admitting  that  the  money  was  obtained 
for  their  use,  that  they  were  bound  to  pay  the  note,  and  by  agree- 
ing to  pay  it  at  maturity.  They  thereby  substantially  undertook  to 
indemnify  for  a  liability  for  their  own  debt  as  well  as  that  of  the  makei 
of  the  note.  Most  of  tiie  cases  reported  inyolving  the  application  of 
the  statute  are,  where  the  promise  is  direct,  to  pay  the  debt  of  another, 
and  that  promise  is  sought  to  be  enforced  by  the  creditor.  In  those 
cases  the  rule  has  generally  been,  that  if  the  engagement  be  only 
collateral  to  the  original  undertaking,  the  promisor  becoming  but  a 
surety  to  the  principal  debtor,  it  comes  within  the  statute  and  must 
be  in  writing.  But  eren  then,  if  the  promise  be  to  pay  a  debt  which 
the  promisor  is  already  under  obligation  to  discharge,  or  when  the 
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promige  is  in  effect  to  pay  his  own  debt»  althongh  that  of  a  third 
person  be  incidentally  gaaranteed,  it  does  not  come  within  the  stat- 
ute {Johnson  v.  Gilbert y  4  Hill,  178 ;  Brown  v.  Curtis,  "it  N.  Y.  225) ; 
and  upon  this  principle  the  assignor  of  a  promissory  note  is  held 
by  his  guaranty,  though  not  complying  with  the  forms  of  the  stat- 
ute, because,  upon  assigning  the  note  for  value,  he  becomes  a  condi- 
tional debtor  to  the  assignee,  and  thus  guarantees  his  own  debt 
And  the  principle  is  carried  still  further.  After  commenting  upon 
a  number  of  decisions,  the  supreme  court  of  Massachusetts,  in  Nd* 
8071  V.  Boynton,  3  Met.  402,  states  it  thus  broadly,  and  says  that 
"  cases  are  not  considered  as  coming  within  the  statute  when  the 
party  promising  has  for  his  object  a  benefit  he  did  not  before  enjoy, 
accruing  immediately  to  himself;  but  when  the  object  of  the  promise 
is  to  obtain  a  release  of  the  person  or  property  of  the  debtor,  or 
other  forbearance  or  benefit  to  him,  it  is  within  the  statute." 

The  principle  thus  recognized  should  apply  with  more  force  to 
cases  of  indemnity,  which  usually  are  not,  even  in  form,  promises 
to  pay  the  debt  of  another,  but  to  save  harmless  the  promisee.  Thus, 
in  Harrison  v.  SawteH,  10  Johns.  242,  fhe  defendant,  being  bound  to 
prctect  a  third  person,  obtained  special  bail  for  him,  and  verbally 
promised  to  indemnify  the  person  becoming  bail.  The  court  held 
that  the  statute  of  frauds  had  nothing  to  do  with  it,  for  the  reason 
that  the  plaintiff  had  become  bail  for  a  third  i)erson  whom  the 
defendant  was  bound  to  protect  and  save  harmless  in  the  suit. 

Defendants'  counsel  seem  to  assume  in  argument  that  the  money 
thus  borrowed  by  James  T.  Hudgins  for  the  use  of  the  firm  was  to 
furnish  his  share  of  the  capital  of  the  firm,  or  to  pay  some  debt  due 
them.     But  this  idea  is  negatived  by  the  averments  of  the  petition. 

The  defendants  acknowledged  the  indebtedness  to  be  theirs,  and 
agreed  to  pay  it;  and  that  agreement  being  made  with  the  plaintiff, 
who  is  not  a  partner,  as  an  inducement  to  his  action,  becomes,  so 
far  as  he  suffers  by  that  action,  a  debt  of  the  firm. 

The  judgment  of  the  district  and  circuit  courts  are  reversed  and 
the  cause  remanded.    The  other  judges  concnr. 
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fiuKDT  y.  Habt^  appellant 

(4dMo.4aO.) 
Awulw—  Ww4m  eharginff  acts  to  hai^  been  done  in  anoiQiar  itate —  Varkmet. 

In  an  action  of  slander,  if  the  alleged  slanderous  words  charge  an  act  to  have 
been  done  in  another  state  or  country,  which  is  not  a  crime  hj  the  common 
law,  in  order  to  make  them  actionable  the  pleading  should  show  and  the 
evidence  establish  its  criminality  by  the  laws  of  such  state  or  country. 

in  an  action  of  slander,  the  words  charged  and  the  words  proyed  must  be 
substantially  the  same ;  that  they  both  convey  the  same  idea,  will  not  be 
flufficient  to  sustain  the  action. 

The  facts  are  stated  in  the  opinion. 

Harrington  <&  Cover  and  Barrow  <6  MiUany  for  appellant 

Porter,  Williams  £  Eberman,  for  respondent 

Bliss,  J.  The  plaintiff  prosecutes  for  slander,  charging  it  %b 
follows:  '^Plaintiff  states  that  on  or  about  the  first  day  oi  Decern* 
ber,  1866,  defendant  spoke  the  following  false  and  slanderous  wordi 
concerning  the  plaintiff:  ^  That  he  had  to  leave  Indiana  for  burning 
a  bam/  thereby  meaning  and  intending  to  charge  that  plaintiff  had 
been  guilty  of  the  crime  of  arson,  and  was  so  understood  by  the 
bystanders,"  etc.  Defendant  denied  the  speaking  the  words,  and, 
upon  the  trial  and  by  motion  in  arrest,  claimed  that  the  words  were 
not  actionable  without  the  allegation  that,  by  the  laws  of  Indiana^ 
burning  a  barn  could  be  arson.  That  the  words  spoken,  in  order  to 
be  actionable  in  themselves,  must  import  a  crime  involving  disgrace- 
ful or  corporal  punishment,  is  not  denied,  and  the  elucidation  of  th€ 
law  by  Judge  Exchabdson,  in  Birch  v.  Benion,  26  Mo.  163,  leave* 
nothing  to  be  said  upon  that  point. 

We  can  only  assume  that  an  act  is  criminal  in  another  state  oi 
county  where  the  court  cannot  take  notice  of  its  laws,  by  proof  of 
the  &ct,  or  by  reference  to  the  general  or  common  law;  and  hence 
if  the  words  charge  an  act  to  be  done  in  another  jurisdiction,  which 
is  not  a  crime  by  the  common  law,  in  order  to  make  them  actiona- 
ble the  petition  should  show  and  the  evidence  establish  its  criminal- 
ity by  the  laws  of  such  state  or  countiy.    If  the  offense  charged  be 
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a  crime  by  the  general  law  inYolying  the  paiiishinent  spoken  ot,  aa 
a  charge  of  administering  poison  (33  Vt  136),  or  of  larceny  (4 
Blacldl  460),  or  murder  (3  Wis.  709),  the  words  are  actionable  with- 
ont  any  allegations  concerning  the  laws  of  the  state  or  country 
where  the  offense  is  charged  to  hare  been  committed.  The  court 
will  assume  that  such  offenses  are  uniyersally  punishable  in  a 
criminal  court  {Johnson  y.  Dicken^  25  Mo.  580) ;  but  it  is  other- 
wise where  the  act  is  not  subject  to  criminal  punishment  at  common 
law.  Thus,  it  was  held  in  BarhUy  y.  Thompson,  2  Pa.  148,  that  a 
charge  of  adultery  committed  in  New  York  is  not  actionable  in 
Pennsylrania  without  showing  it  to  hare  been  punishable  in  New 
York  as  a  crime;  and  all  the  authorities  go  to  the  same  extent 
Wall  v.  ffaskins,  5  Ired.  177;  Townsh.  Sland.,  §  160,  and  cases 
cited. 

I  find  no  difference  in  the  authorities  in  regard  to  the  necessity 
of  preying  the  criminality  of  the  act  charged,  but  they  are  not 
equally  clear  upon  the  question  of  pleading.  In  Shipp  y.  McCraw, 
3  Murphy  (N.  C),  463,  the  defendant  had  charged  the  plaintiff 
with  stealing  a  note  in  Virginia;  and  it  haying  been  proYcd  that 
the  act  was  larceny  by  the  laws  of  Virginia,  the  majority  of  the 
court  sustained  the  judgment  obtained  by  the  plaintiff —  Hall,  J., 
dissenting  upon  the  ground  that  the  declaration  had  not  set  forth 
'^  whether  or  not  the  stealing  of  a  note  in  that  state  was  an  offense.'' 
But  the  question  of  pleadings  was  not  noticed  in  the  opinion  of  the 
majority,  and  they  must  either  haye  ignored  the  fundamental  princi- 
ple of  all  pleading,  that  the  material  facts  must  be  set  out,  or  treated 
the  declaration  as  sufficient  after  yerdict;  for  it  is  clear,  that,  unless 
it  was  a  crime  in  Virginia  to  steal  a  note,  there  was  no  slander,  and 
that  it  was,  was  a  fact  to  be  alleged  and  proyed. 

The  case  of  Barham  v.  Nethersol,  4  Coke  (S.  C),  20,  and  Yely. 
22,  is  often  cited.  No  inducement  was  set  out,  and  the  words 
charged  were :  **  T.  Barham  (the  plaintiff)  hath  burnt  my  bam  '* 
(meaning  my  bam  at  that  time  full  of  com).  Judgment  was 
arrested,  because  burning  a  bam  was  a  trespass  only,  although  it 
was  a  felony  to  bum  it  filled  with  com.  Had  the  extrinsic  fact 
that  the  bam  was  full  of  com  been  first  alleged  by  way  of  "  induce- 
ment," a  foundation  would  haye  been  laid  in  the  pleading  for  infer* 
ring  the  meaning  of  the  words ;  and  it  would  haye  been  good.  The 
doctrine  of  this  decision  has  been  followed  in  all  the  leading  cases, 
both  in  England  and  the  United  States,  and  this  court  has  uniformly 
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recognized  ii  See  Townah.  Sland.,  §§  159,  336,  337,  and  cases  cited 
in  the  notes;  also  Palmer  y.  Hunter^  8  Mo.  512;  Ourry  y.  Collins, 
37  id.  324.  Indeed,  I  have  never  heard  the  general  principle 
doubted,  that  where  words  are  charged  that  are  not  actionable  with- 
out a  knowledge  of  some  extrinsic  fact,  it  is  necessary  to  set  forth 
that  flEict  by  way  of  preliminary  averment.  Unless  it  is  done,  the 
petition  makes  no  case,  and  I  cannot  see  why  the  existence  of  the 
foreign  statute  necessary  to  give  character  to  the  words  is  not  a  fact 
merely,  without  which  the  words  are  legally  innocent.  The  liability 
of  defendant  is  a  logical  conclusion  from  the  facts  charged,  and 
there  is  no  liability  on  paper  if  a  material  fact  is  omitted  to  be 
charged. 

And  it  is  not  sufficient  that  the  extrinsic  facts  appear  by  the 
innuendo,  for  it  is  not  the  office  of  the  innuendo  to  make  aver- 
ments, but  to  apply  the  words  or  explain  their  meaning.  Van  Vech- 
ten  V.  Hopkins^  5  Johns.  211.  Averments  must  be  proved.  Innuen- 
dos  are  used  to  so  connect  the  words  charged  with  the  averments, 
or  show  their  meaning,  as  to  make  the  petition  a  logical  and  com- 
plete statement  of  the  plaintiff's  case.  ^^  The  question  which  an 
innuendo  raises  is  in  all  cases  a  question  not  of  fact,  but  of  logia" 
Fry  V.  Benneii,  5  Sandf.  (N.  Y.)  65. 

The  code  dispenses  with  all  special  averments  showing  the  appli- 
cation to  the  plaintiff  of  the  defamatory  matter,  but  with  no  otheTi 
and,  with  this  exception,  all  the  rules  applicable  to  the  substance 
of  the  petition  are  in  full  force.    Fry  v.  Bennett,  supra. 

Applying  these  principles  to  the  case  at  bar,  it  will  be  seen  that 
the  petition  is  defective  in  not  showing  that  burning  a  bam, 
without  the  circumstances  that  make  it  arson  at  common  law,  is 
made  arson  by  the  laws  of  Indiana.  It  is  not  an  offense  at  com- 
mon law  unless  the  bam  was  connected  with  a  dwelling-house  or 
was  filled  with  com.  4  Blackst  221.  The  pleader  attempts 
to  supply  the  want  of  a  proper  averment  by  an  innuendo,  which 
cannot  be  done.  Its  province,  as  we  have  seen,  is  to  explain  the 
meaning  of  the  words,  and  the  meaning  ascribed  to  them  cannot 
bo  tme  unless  the  act  charged  was  arson  by  the  Uws  of  Indiana^ 
of  which  we  are  unadvised.  Had  the  words  been  ^'he  had  to 
leave  Indiana  for  burning  a  dwelling-house'' — meaning  that  he 
there  feloniously  burned  a  dwelling-house  of  another,  or  meaning 
that  he  was  there  guilty  of  arson — no  extrinsic  averment  would 
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have  been  necessary ;  for  the  words  themselyes,  if  the  tme  mean- 
ing were  given^  would  be  actionable  as  charging  a  crime  per  ge. 

It  may  be  said  that  the  courts  of  each  state  should  assume  all 
acts  to  be  criminal  in  other  states  that  are  made  so  by  the  stat- 
ntes  of  their  own  state^  but  this  would  be  an  assumption,  nut 
only  contrary  to  the  traditions  and  practice  of  courts,  but  con- 
trary also  to  the  known  fact ;  and  if  it  be  also  said  that  burning 
a  bam  is  a  crime  of  such  moral  turpitude  that  we  should  assume 
it  to  be  a  punishable  offense,  that  must  depend  upon  circum- 
stances. If  the  charge  inyolye  such  a  burning  as  to  make  it  by 
our  statute  arson  in  the  first  or  second  degree,  the  remark  would 
apply,  for  that  would  be  a  crime  at  common  law,  and  no  foreign 
statute  need  be  alleged  or  proyed.  But  many  of  our  western 
barns  are  in  the  open  field  and  of  trifling  yalue,  some  being  built 
of  poles  and  straw,  and  their  destruction  would  inyolye  less  of  the 
moral  elements  of  crime  than  some  mere  trespasses.  No  such 
aggrayated  meaning  was  sought  to  be  giyen  to  the  words  charged 
in  the  petition,  and  the  plaintiff  relied  entirely  upon  the  Indiana 
statute,  which  he  was  permitted  to  proye  without  haying  pleaded  it. 

The  suggestion  of  counsel  that  the  petition  is  good  after  yer- 
dict  is  not  yalid,  for  the  reason,  if  there  were  no  other,  that 
defendant  objected  to  it  in  eyery  stage  of  the  case,  and  excepted 
to  the  action  of  the  court  in  sustaining  it. 

The  court  also  committed  error  in  refusing  to  giye  the  follow- 
ing instruction  to  the  jury :  "  The  court  instructs  the  jury  that  if 
they  belieye  from  the  eyidence  that  defendant  did  not  speak  the 
words  charged,  to-wit:  *He  (Bundy)  had  to  leaye  Indiana  for 
burning  a  bam,*  but  that  he  spoke  the  following  other  words, 
to-wit:  *I  think  my  character  is  about  as  good  as  Bundy's;  I 
hadn^t  to  leaye  Indiana  for  burning  a  bam,'  these  words  will  not 
support  the  charge,  and  they  will  find  for  defendant"  This 
instruction  should  haye  been  giyen,  for  the  words  supposed  do 
not  support  the  petition.  The  words  proyed  must  be  substan- 
tially the  same  words  charged  in  the  petition,  not  different  words 
of  the  same  import  More  words  may  be  and  usually  are  proved 
than  are  laid,  but  those  laid  must  be  substantially  coyered  by  the 
proof.  The  law  upon  this  subject  is  well  stated  by  Judge  ScOTT 
in  Berry  y.  Dryden,  7  Mo.  324,  and  is  affirmed  and  enlarged 
upon  in  Birch  y.  Benton,  supra.  "  Although  the  words  proyed,** 
says  Judge  S.,  "  are  equiyalent  to  the  words  charged  in  the  decla- 
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ration^  yet,  not  being  the  same  in  snbstance,  an  action  cannot  be 
maintained ;  and  although  the  same  idea  is  conveyed  in  the 
words  charged  and  tliose  pro\ed,  yet  if  they  are  not  substantially 
the  same  words,  though  they  contain  the  same  charge,  but  in 
different  phraseology,  the  plaintiff  is  not  entitled  to  recover." 
Proof  of  words  spoken  in  the  second  person  will  not  sustain  a 
petition  charging  the  speaking  to  have  been  in  the  third  pei*son. 
McConnell  v.  McCoy,  7  Serg.  &  R.  223.  In  an  old  case  the 
words  '^she  is  as  very  a  thief  as  any  that  robbeth,"  etc.,  were 
held  not  to  be  supported  by  proof  of  the  words  "  she  is  a  worse 
thief  than  any  that  robbeth,"  etc.  Ratcliff  v.  ShiMeyy  Ore. 
Eliz.  224.  The  whole  subject  of  variance  between  words  laid 
and  proved  is  discussed  in  Starkie  on  Slander,  etc.,  pp.  369-376, 
and  differences  much  slighter  than  between  those  in  the  petition 
and  supposed  in  the  instruction  refused  are  held  to  be  fatal 

The   judgment   is   reversed  and    the  cause   remanded.      The 
other  judges  concur. 


Cabsok  v.  Hunteb,  appellant 

(46  Mo.  467.) 
dUsM69  of  Hmitatian  —  Conaideraiion — Stanei. 

Id  an  action  on  a  promissory  note  given  in  Arkansas,  the  defendant  alleged 
that  the  action  was  barred  by  the  statnte  of  limitation  of  that  state ;  held, 
that  tlie  lex  fori  and  not  the  lex  loci  contractus  was  to  govern. 

The  defendant  farther  alleged  that  the  note  was  given  for  slaves  taken  by 
the  plaintiff  from  Missouri  into  Arkansas,  after  the  proclamation  declaring 
that  state  in  insurrection :  Jidd,  th&i  the  transaction  was  in  violation  of  law, 
and  that  the  note  coald  not,  therefore,  be  collected. 

Bliss,  J.,  The  plaintiff  brought  his  action  upon  a  promissory 
note  giyen  him  by  defendant  at  Pocahontas,  Arkansas,  November 
12, 1861,  to  which  the  maker  sets  up  two  defenses :  first,  the  statute 
of  limitations  of  Arkansas ;  second,  illegality  of  consideration. 

This  suit  was  brought  in  Missouri,  and  we  have  nothing  to  do 
with  the  Arkansas  act  of  limitation.  The  lex  fori  decides  all  ques- 
tions pertaining  to  the  remedy,  and  the  statute  given  in  evidence 
does  not  vary  substantially  from  our  own,  except  that  the  time  is 
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fixed  at  fiye  instead  of  ten  years.  It  is  too  well  settled  now  to  admit 
of  question,  that  acts  of  limitation,  unless  they  expressly  discharge 
the  debt,  go  to  the  remedy  merely,  and  that  none  can  be  pleaded 
except  those  in  force  where  the  suit  is  brought.  I^uig  v.  La7iey  7 
Mo.  241 ;  Sto.  Confl.  Laws,  §  577,  ei  seq,,  and  all  the  authorities. 

It  is  claimed,  and  not  without  show  of  reason,  that  where,  as  iu 
the  case  at  bar,  the  term  fixed  by  the  statute  had  already  expired 
before  the  pleader  left  the  state  in  which  the  contract  was  made, 
it  should  be  deemed  to  haye  been  discharged,  and  that  it  cannot 
be  reyiyed  by  remoyal  to  another  state.  Judge  Stobt  considers 
this  point  at  length  in  Le  Roy  y.  Orotonifishield,  2  Mason,  151,  and 
thinks  the  position  founded  in  reason,  although  in  deference  to 
authority  he  decides  against  it.  In  Bulger  y.  Roachy  11  Pick.  36, 
the  question  came  before  the  supreme  court  of  Massacliusetts,  and 
the  court  denied  the  force  of  the  distinction  inyolyed  in  it,  and  held 
that  the  general  doctrine  applied  to  '^  a  case  where  both  pai*tie3 
were  subject  to  the  jurisdiction  of  a  foreign  state,  when  the  bar 
arising  from  its  statutes  of  limitation  attached.''  Justice  Shaw 
giyes  as  a  reason  for  making  no  distinction  between  cases  whei^ 
the  statutory  period  had  elapsed  when  the  party  left  the  foreign 
jurisdiction,  and  where  it  was  still  running,  the  fact  that  the  time 
haying  begun  to  run  would  continue  until  completed,  notwith- 
standing the  parties  might  leaye  the  jurisdiction.  This  is  a  good 
reason,  though  somewhat  technical ;  but  a  better  one,  it  seems  to 
me,  Is  suggested  by  the  policy  that  dictates,  and  by  the  character 
of,  acts  of  limitation.  They  are  properly  called  statutes  of  repose. 
The  state  fulfills  its  duty  to  the  citizen  if  a  reasonable  time  is 
given  to  apply  for  the  redress  of  wrongs.  More  than  that  encour- 
ages strife,  by  reyiying  controyersies  that  had  been  suffered  to 
sleep,  and  reyiying  them,  too,  after  it  may  haye  become  difficult  to 
understand  their  true  character.  Each  state  must  necessarily 
decide  for  itself  what  time  is  reasonable. 

It  is  sometimes  said  that  these  acts  raise  an  imperatiye  presump- 
tion of  payment  or  satisfaction ;  and  if  this  were  their  theory,  and 
if  this  presumption  once  attached,  I  do  not  see  how  it  could  bd 
avoided  by  a  change  of  domicil ;  and,  besides,  it  would  seem  in 
such  case  that  the  limitation  could  be  shown  in  support  of  a  plea 
of  payment,  etc.  But  when  we  consider  these  acts  as  declara- 
tions of  the  law-making  power,  fixing  the  period  of  time  in  which 
courts  shall  be  open  for  the  redress  of  grievances,  it  seems  per- 
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fectly  clear  that  the  term  prescribed  by  one  state  has  no  control 
whatever  over  that  which  may  be  fixed  by  another.  If  the  state  of 
Arkansas  says  that  it  will'  furnish  and  support  tribunals  to  litigate 
claims  growing  out  of  bills  and  notes,  five  years  and  no  more  after 
the  cause  of  action  has  accrued,  it  is  no  reason  why  Missouri  may 
not  determine  upon  a  longer  or  shorter  period.  These  acts  of 
limitation  do  not  assume  that  in  a  certain  period  liabilities  will 
have  been  satisfied  in  fact,  but  they  fix  a  reasonable  period  in 
which  the  law  will  aid  parties  in  enforcing  satisfaction ;  and  if 
Missouri  grants  a  longer  time  than  Arkansas,  it  does  not  thereby 
revive  a  satisfied  claim,  but  simply  gives  claimants  greater  oppor- 
tunities to  compel  a  debtor  to  do  what  he  should  have  done  with- 
out compulsion.  This  theory  in  regard  to  limitations  to  actions 
upon  contracts  was  adopted  by  this  court  in  Stephens  v.  The  St. 
Louis  National  Bank,  43  Mo.  385,  and  effectually  repels  the  idea 
that  payment  is  to  be  presumed  from  the  lapse  of  the  period  pro- 
vided in  the  Arkansas  statutes. 

We  are  referred  by  counsel  to  Baker  v.  Stonebreaker,  36  Mo.  338, 
in  which  a  certain  act  in  force  in  Maryland  was  held  not  to  be  a 
mere  act  of  limitation,  but  that  it  absolutely  extinguished  the 
cause  of  action.  "  The  doctrine  is  well  established,"  says  the  coui't, 
"that  when  an  act  of  this  kind  operated  to  extinguish  the  contract 
or  debt  itself,  the  case  no  longer  falls  within  the  law  of  limitations 
on  the  remedy  merely.  In  such  case,  when  the  debt  or  judgment  is 
sued  on  in  another  state,  tlie  lex  loci  contractusy  and  not  the  lex 
fori,  is  to  govern."  But  the  limitation  pleaded  in  the  case  at  bar 
is  not  an  abrogation  or  extinguishment  of  the  contract.  It  pro- 
vides that  suits  shall  be  brought  within  a  certain  period,  "and  not 
after  " — ^the  latter  phrase  not  varying,  though  making  a  little  more 
emphatic,  the  general  provision. 

The  second  defense  sets  out,  though  imperfectly,  an  insufficient 
consideration,  inasmuch  as  the  note  was  given  for  slaves  taken 
by  the  plaintiff  from  Missouri  to  Arkansas  during  the  war,  and 
sold  to  defendant.  Congress,  by  the  act  of  July  13,  1861, 
authorized  the  president  to  declare  any  state  or  part  thereof  to  be  in 
a  state  of  insurrection,  and  forbade  all  commercial  intercourse 
between  the  same  and  their  citizens  and  the  citizens  of  the  rest  of  the 
United  States.  Under  this  act,  the  president  of  the  United  States,  on 
t<he  16th  of  August,  186 1,  declared  certain  states,  including  Arkansas, 
to  be  in  insurrection,  and  from  that  period  all  trade  between  citizens 
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of  Missouri  and  those  of  Arkansas  became  unlawful,  unless  by 
special  license.  If  the  plaintiff,  after  that  time,  took  negroes,  or 
any  tiling  else  which  was  the  subject  of  barter  and  sale,  into  Arkan- 
sas, and  sold  them,  and  received  the  note  now  in  suit  in  payment, 
die  transaction  was  in  yiolation  of  law,  and  the  note  cannot  be 
collected. 

The  supreme  court  of  the  United  States,  in  The  Ouachita  Cottony 
6  Wall.  521,  considered  the  effect  of  this  act  and  proclamation,  and 
pronounced  the  various  purchases  then  under  consideration,  and 
made  in  contravention  of  them,  to  have  been  unlawful,  and  operat- 
ing no  transfer  of  property ;  and  in  Ths  Reform^  3  id.  032,  and  Th€ 
Sea  Lion,  5  id.  647,  special  license  from  the  president  was  held 
essential  to  validate  such  trade. 

This  disability  would  naturally  spring  from  the  fii-ct  of  war,  for 
the  absolute  prohibition  of  commercial  intercourse  between  the 
subjects  of  belligerent  states,  without  license  from  the  sovereign 
power,  is  one  of  its  incidents.  Says  KEifT,  in  Gristoold  v.  Wadding- 
ii^n,  1  Johns.  483 :  "  The  law  has  put  the  sting  of  disability  into 
«very  kind  of  voluntary  communication  and  contact  with  an  enemy 
which  is  made  without  the  special  permission  of  the  government." 
Wheaton,  in  his  Elements  of  International  Law,  on  pages  391,  392, 
considers  the  subject  at  some  length,  and,  by  various  citations  from 
English  and  continental,  as  well  as  American,  authorities,  shows 
the  rule  prohibiting  commercial  intercourse,  without  license, 
between  citizens  or  subjects  of  hostile  states,  to  be  universal  and 
inflexible.  Applying  it  to  contracts,  in  §  15,  p.  392,  he  says:  "It 
follows,  as  a  corollary  from  the  principle  interdicting  all  commercial 
and  other  pacific  intercourse  with  the  public  enemy,  that  every 
species  of  private  contract  made  with  his  subjects  during  the  war  is 
unlawful.  The  rule  thus  declared  is  applicable  to  insurance  on  an 
enemy's  property  and  trade;  to  the  drawing  and  negotiating  of 
bills  of  exchange  between  the  subjects  of  the  powers  at  war ;  to  the 
remission  of  funds,  in  money  or  bills,  to  the  enemy's  country,"  etc. 

During  the  late  civil  war,  many  slaves  were  taken  to  the  states  in 
insurrection,  and  their  whole  labor  became  thereby  directed  to  the 
creation  of  such  supplies  as  alone  could  enable  the  enemy  to  keep 
the  field.  To  hold  such  intercourse  lawful,  and  enforce  contracts 
made  m  prosecuting  it  would  suppose  that  govf  mment  could  sanc- 
tion its  own  destruction,  and  would  present  the  spectacle  of  a  coun- 
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try  lawfully  fighting  those  whom  its  subjects  were  lawfully  feeding 
The  law  tolerates  no  such  absurdity. 

The  record  shows  that  the  circuit  court  must  have  held  that  the 
note  in  suit  was  barred  by  the  Arkansas  statute  of  limitations^  and>. 
for  that  reason,  the  district  court  did  right  in  reversing  its  judg- 
ment. It  does  not  appear  that  the  facts  involved  in  the  other - 
defense  were  passed  upon,  and,  until  that  was  done,  the  district 
court  should  not  have  rendered  judgment  upon  the  demand.  Ita 
judgment  of  reversal  is  affirmed,  but  that  rendered  upon  the  note  - 
is  reversed,  and  the  cause  remanded  to  the  circuit  court  for  a  new 
trial,  with  leave  to  amend  the  answer.    The  other  judges  concur. 


Bishop  y.  Schneider,  appellant. 

(46  Mo.  478.) 

Chnveyancs — reeordinff  of —failure  to  index — eertificateof  ocknotoUdgmenL 

A  deed  filed  for  record  in  a  recorder's  oflice,  and  recorded,  la  notice  to  subs^ 
quent  purchasers,  notwithstanding  the  failure  of  the  officer  to  index  it. 

When  it  is  provided  bj  statute  that,  in  order  to  the  registration  or  recording 
of  a  convey^ance,  the  deed  shall  be  acknowledged  before  some  officer,  and 
a  certificate  thereof  entered  upon  the  deed,  if  the  deed  is  entered  without 
the  prescribed  acknowledgment  the  recording  or  regiBtration  will  not  Im- 
constructive  notice  to  any  one. 

The  case  is  stated  in  the  opinion. 
H.  F.  Ahlvers,  for  plaintiff  in  error. 
Thomas  £  Thomas,  for  defendant  in  error. 

Wagneb,  J.  In  this  case  the  record  shows  that  one  Reynolds^ 
on  the  2d  day  of  January,  1860,  executed  to  Robert  E.  Warren  hi* 
promissory  note  for  $852.90,  and  that,  subsequently,  to  secure  the 
payment  of  the  same,  he  made  and  delivered  to  Warren  a  mortgage 
on  certain  real  estate  lying  in  Jefferson  county.  The  mortgage  wa» 
duly  filed  for  record  in  the  recorders  office  of  Jefferson  county,  and 
i-ecoided,  but  no  index  thereof  was  made.  On  the  1st  of  May, 
1869,  Warren  assigned  the  note  ^nd  mortgage  to  Bishop,  the  plain- 
tiff in  this  suit, 

Reynolds,  by  deed  dated  March  17, 1864,  and  properly  recorded* 
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conveyed  what  interest  he  possessed  in  the  land  to  one  AckermaUi 
and  Ackerman  conveyed  the  same  by  deed  of  trust  to  secure  a  cer- 
tain indebtedness.  The  trustee^  in  pursuance  of  the  trust,  adver- 
tised and  sold  the  land  on  the  14th  day  of  December,  1867,  and 
Schneider,  the  defendant,  became  the  purchaser.  It  is  not  shown 
that  Schneider  had  any  other  notice  of  the  mortgage  incumbrance 
than  what  was  imparted  by  the  record. 

The  mortgage  v^ras  defectively  acknowledged,  and,  on  tliis  pro- 
ceeding being  instituted  for  foreclosure,  the  suit  was  resisted  mainly 
on  two  grounds :  first,  that  the  record  imparted  no  notice  of  the 
contents  of  the  mortgage ;  secondly,  that  the  insti'ument  was  not 
recorded  within  the  meaning  of  the  statute. 

The  circuit  court  overruled  the  objections  of  the  defendant  and 
'  g&ve  judgment  for  the  plaintiff.  This  judgment  was  affirmed  in 
the  district  court,  and  the  defendant  has  sued  out  his  writ  of  error 
and  brought  the  cause  here  for  review. 

I  will  first  examine  the  point  in  reference  to  the  effect  of  the 
failure  of  the  clerk  to  properly  index  the  mortgage.  It  is  contended, 
that,  because  the  mortgage  was  not  indexed  by  the  recorder,  it  was 
not  recorded  according  to  law,  and  therefore  failed  to  give  even 
constructive  notice  to  a  subsequent  purchaser.  This  necessarily 
raises  the  question  whether  the  index  is  a  part  of  the  record,  and 
whether,  when  the  officer  has  failed  to  comply  with  his  duty  in 
this  regard,  although  the  grantee  has  done  every  thing  thai  was 
required  of  him  by  law,  the  recording  shall  be  deemed  a  nullity 
and  of  no  avail.  In  the  case  here  the  mortgage  was  duly  filed  and 
regularly  recorded,  and  a  certificate  indorsed  on  the  instrument 
stating  that  fiict.  The  grantee  then  relied  on  the  assurance  that 
the  recorder  had  discharged  his  whole  duty,  and  that  he  would  be 
protected  in  his  rights.  But,  by  the  neglect  and  carelessness  of 
that  officer,  no  index  to  the  deed  was  made,  as  the  statute  dii*ect& 
and  hence  persons  searching  the  records  would  be  apt  to  be  misled 
as  to  any  existing  incumbrance.  Upon  whom  the  primary  loss 
must  fall  in  such  a  case  depends  upon  the  construction  of  the 
statute  in  reference  to  the  registration  of  conveyances. 

All  these  proceedings  were  had  while  the  statutes  of  1855  were 
in  force,  though  the  same  provisions  aie  to  be  found  in  the  sub- 
sequent revision  of  1865. 

I3y  section  13,  p.  1314,  R.  C.  1855,  it  is  provided  that  the  recorder 
•hall  recoid,  without  delay,  every  deed,  mortgage,  conveyance,  deed 


OCTOBEB  TEEM,  1870.  535 

Bishop  Y.  Schneider. 

of  trust,  bond,  commission,  or  other  writing  delivered  to  him  for 
record,  with  the  acknowledgment,  proofs,  and  certificates  written 
on  or  under  the  same,  with  the  plats,  surveys,  schedules,  and  other 
papers  therein  referred  to  and  thereto  annexed,  in  order  of  time, 
when  the  same  shall  have  been  delivered  for  record,  by  writing 
tliem,  word  for  word,  in  a  fair  hand,  noting  at  the  foot  of  such 
recoi*ds  all  interlineations  and  erasures  and  words  visibly  written 
on  erasures,  and  noting  at  the  foot  of  the  record  the  day  of  the 
month  and  year  when  the  instrument  so  recorded  was  delivered  to 
him  or  brought  to  his  office  for  record ;  and  the  same  shall  be  con- 
sidered as  recorded  from  the  time  it;  was  so  delivered. 

It  is  provided  by  section  14  that  the  recorder  shall  certify,  on  or 
under  such  deed,  mortgage,  conveyance,  deed  of  trust,  bond,  com- 
mission, or  other  instrument  so  recorded,  the  day,  month,  and  year 
when  he  received  it,  and  the  book  and  page  or  pages  of  the  book  in 
which  it  is  recorded ;  and,  when  recorded,  deliver  it  to  the  party  or 
his  order. 

Section  15  declares  that  the  recorder  shall  keep  in  his  office  a 
well-bound  book,  and  make  and  enter  therein  an  index,  direct  and 
inverted,  to  all  the  books  of  record  wherein  deeds,  mortgages,  or 
other  writing,  concerning  real  estate  or  deeds  of  trust,  are  recorded, 
distinguishing  the  books  and  pages  in  which  every  such  deed  or 
writing  is  recorded. 

Section  IG  prescribes  that  the  index  shall  contain,  in  alphabetical 
order,  the  names  of  the  several  grantors  and  gi*antees,  etc.  Sec- 
tions 17  and  18,  in  like  manner,  require  that  the  clerk  shall  provide 
books  for  indexing  marriage  contracts  and  commissions  and  office 
bonds.  Section  19  imposes  a  penalty  on  the  recorder  for  refusing 
or  neglecting  to  peiform  his  duty,  and  further  says  that  if  he 
neglects  or  refuses  to  provide  and  keep  in  his  office  such  an  index 
as  is  required  by  the  act,  he  shall  pay  to  the  party  aggrieved  double 
the  damages  which  may  be  occasioned  thereby,  to  be  recovered  by 
civil  action  on  the  official  bond  of  the  recorder.  The  grantee  has 
no  control  over  the  official  acts  of  the  recorder,  and  when  he  has 
delivered  to  the  officer  his  deed,  he  has  performed  all  the  duty 
within  his  power;  and  when  the  deed  is  copied  on  the  record,  the 
statute  says  it  shall  be  considered  as  recorded  from  the  time  it  was 
delivered.  The  subsequent  sections  are  distinct  and  independent 
provisions  respecting  indexing,  and  do  not  form  a  part  of  the  law  aa 
to  recording.    They  impose  a  duty  on  the  officer,  and  denounce  a 
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liability  for  a  neglect  or  refdsal  to  obey  that  duiy,  but  they  do  not 
make  what  has  previously  been  done  void. 

In  the  case  of  Terrell  et  al  v.  Andrew  County^  44  Mo.  309,  the 
mortgage  was  giyen  for  four  hundred  dollars,  and  the  recorder,  in 
recording  the  same,  by  mistake  inserted  two  hundred  dollars  in  the 
record  instead  of  four  hundred  dollars,  showing  an  incumbrance 
for  the  former  instead  of  for  the  latter  sxmi ;  and  it  was  decided  that 
notice  of  the  contents  of  instruments  was  imparted  after  filing  only 
where  they  were  correctly  spread  upon  the  record,  and  not  other- 
wise. And  in  conformity  with  that  view  the  subsequent  purchaser 
had  notice  of  a  subsisting  incumbrance  for  two  hundred  dollars, 
and  no  more. 

So,  in  Bechman  y.  Frosty  18  Johns.  544,  the  registry  of  a 
mortgage  of  13,000  as  a  mortgage  of  $300  was  considered  as  notice 
only  of  an  incumbrance  for  the  sum  stated  in  the  record.  In  such 
cases  the  purchaser  may  be  wholly  free  from  fault  or  negligence. 
He  may  deliver  his  deed  to  the  proper  officer,  and  it  may  be  returned 
to  him  as  recorded,  but,  through  accident  or  design,  it  is  not  truly 
recorded.  Subsequent  purchasers  or  creditors,  having  no  other 
means  of  knowing  of  the  contents  of  the  deed  than  by  resorting  to 
the  records,  cannot  be  considered  as  haviug  notice  of  any  other 
conveyance  than  such  as  appeared  on  the  record. 

Where  a  town  clerk  copied  a  deed  delivered  to  him  for  record  on 
a  book  which  had  ceased  to  be  a  book  for  recording  for  a  number  ol 
years,  and,  for  the  purpose  of  concealment  and  fraud,  did  not  insert 
the  names  in  the  index  or  alphabet,  it  was  held  that  the  deed  was 
not  recorded,  and  was  no  notice  to  after-purchasers.  Sawyer  v. 
Adams,  8  Vt  172. 

In  the  case  just  mentioned,  the  mortgage,  which  was  made  by  the 
clerk  as  grantor,  was  copied  on  the  back  leaf  of  a  volume  of  records 
in  which  there  had  been  no  deeds  recorded  for  upward  of  twelve 
years,  and  a  number  of  new  books  had  been  used  for  the  purpose  of 
recording.  It  was  a  plain  and  palpable  fraud,  as  the  book  was  not 
at  that  time  a  book  used  for  recording. 

Under  a  statute  essentially  similar  to  ours  in  all  its  provisions  and 
regulations,  it  was  held  that  where  the  mortgagee  left  his  mortgage 
with  the  clerk  for  record,  and  the  clerk  recorded  the  same  at  lengtli, 
and  so  certified  upon  the  mortgage,  but  made  no  index  of*  the  said 
mortgage,  that  the  mortgage  was  properly  recorded  within  the 
meaning  of  the  statute,  and  that  the  index  constituted  no  part  ol 
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the  record,  and  that  the  mortgage  became  an  incambrance  upon 
the  land  from  the  time  it  was  transcribed  upon  the  record.  Curtis 
y.  Lfjnian,  24  Vt  338. 

The  result  of  the  doctrine  insisted  upon  by  the  counsel  f  jr  the 
plaintiff  in  error  is  to  superadd  or  provide  an  additional  requisite  to 
the  record  of  conveyances ;  in  other  words,  no  record  is  to  be  con- 
sidered of  any  validity  till  an  index  is  duly  made  out  and  entered. 
But  no  such  language  is,  however,  found  in  the  statute,  nor  do  we 
think  any  intention  to  ingraft  such  additional  requisite  upon  a  deed 
can  be  fairly  implied  from  the  language  used. 

The  general  nature,  object  and  scope  of  the  whole  act,  taken 
together,  is  to  point  out  the  duty  of  the  clerk,  not  only  in  the 
making  of  a  proper  record  of  conveyances,  but  also  in  furnishing 
facilities  for  their  discovery,  examination  and  use,  by  all  persons 
interested  in  them;  and  to  secure  the  due  performance  of  these 
duties  the  clerk  is  made  liable  to  the  party  injured  for  the  neglect  of 
them.  The  index,  which  it  is  the  duty  of  the  clerk  to  make  out 
and  preserve  in  a  book  for  that  purpose,  seems  to  be  one  of  the 
facilities  to  be  used  in  making  search  for  the  record,  but  not  a  part 
of  the  record  itself. 

It  is  his  duty  to  have  an  index  and  to  enter  upon  it  a  propel 
reference  to  eveiy  record  of  a  conveyance,  and  for  any  neglect  to  do 
BO  he  is  liable  to  the  party  aggrieved  for  double  the  amount  of 
damages  sustained.  But  it  is  not  certain  that  any  one  will  b*) 
injured  by  the  neglect,  and  therefore  the  record  itself  should  not  be 
held  void.  The  purchaser  may  take  his  deed,  relying  solely  upon 
the  representations  or  covenants  of  his  grantor,  without  desiring  to 
examine  the  records.  An  index  or  the  want  of  it  would  obviously 
be  of  no  importance  to  him.  So  if,  without  making  any  search,  or 
causing  any  to  be  made,  a  person  should  rely  alone  upon  the  repre- 
sentations of  the  clerk  that  the  title  was  clear,  and  these  representa- 
tions should  be  knowingly  false,  could  it  with  reasonable  propriety 
and  fjEumess  be  said  that  he  was  injured  by  want  of  an  index  ?  Yet 
in  these  cases,  if  the  argument  advanced  be  correct,  though  no  one 
is  injured  by  the  failure  of  the  clerk  to  perform  his  duty  as  tc 
indexing,  and  though  the  purchaser  has  had  his  deed  correctly 
transcribed  and  spread  upon  the  record,  still  the  recording  should 
be  held  void. 

In  my  opinion,  the  proper  office  of  the  index  is  what  its  name 
hnports — to  point  to  the  record  —  but  that  it  forms  and  consti- 
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tntes  no  part  of  the  record.  The  statute  states^  without  reserve 
or  qaalificationy  that  when  an  instrument  is  filed  with  the  recorder 
and  transcribed  on  the  record,  it  shall  be  considered  as  recorded 
from  the  time  it  was  delivered.  From  that  time  forth  it  is  con- 
fiitiiictive  notice  of  what  was  actually  copied.  A  subsequent  section, 
tor  tlie  purpose  of  facilitating  research,  besides  reconling,  devolves 
A  separate,  distinct,  and  independent  duty  upon  the  recorder,  and 
in  the  event  of  non-compliance  with  that  duty  the  party  injured 
has  his  redress.  The  purchaser  or  grantee,  when  he  has  delivered 
his  deed,  and  seen  that  it  was  correctly  copied,  has  done  all  the 
law  requires  of  him  for  his  protection ;  and  if  any  other  person 
is  injured  by  the  fault  of  the  recorder  in  not  making  the  proper 
index,  he  must  pursue  his  remedy  against  that  officer  for  the 
injury. 

Assuming,  then,  that  the  recording  of  the  mortgage  was  good 
4inder  the  law,  the  next  inquiry  is  whether  it  was  such  an  instru- 
ment as  would  impart  constructive  notice  by  registration.  It 
purj^orted  to  convey  certain  lands  lying  in  Jefferson  county,  and 
•the  acknowledgment  was  taken  before  a  justice  of  the  peace  in 
Franklin  county.  The  statute  (R  C.  1855,  p.  358,  §  17)  provides 
that  the  proof  or  acknowledgment  of  every  conveyance  or  instru- 
ment in  writing,  affecting  any  real  estate  in  law  or  equity,  shall  be 
taken  by  some  one  of  the  following  courts  or  officers :  first,  if  acknowl- 
edged or  proved  within  this  state,  by  some  court  having  a  seal,  or 
some  judge,  justice,  or  clerk  thereof,  notary  public,  or  some  justice 
of  the  peace  of  the  county  in  which  the  real  estate  conveyed  or 
4iffected  is  situated,  etc. 

Section  40  of  the  same  act,  relating  to  conveyances,  declares  that 
every  instrument  in  writing  that  conveys  any  real  estate,  or  whereby 
any  real  estate  may  be  affected  in  law  or  equity,  proved  or  acknowl- 
edged and  certified  in  the  manner  before  prescribed,  shall  be  recorded 
in  the  office  of  the  recorder  of  the  countv  in  which  such  real 
estate  is  situated.  And  section  41  provides  that  every  such  instni- 
nent  in  writing,  certified  and  recorded  in  the  manner  before  pre- 
scribed, shall,  from  the  time  of  filing  the  same  with  the  recorder  for 
ecord,  impart  notice  to  all  persons  of  the  contents  thereof;  and 
ill  subsequent  purchasers  and  mortgagees  shall  be  deemed,  in  law 
md  equity,  to  purchase  with  notice. 

Where  it  is  provided  by  the  statute  that,  in  order  to  the  registra- 
tion or  recording  of  a  conveyance,  the  deed  shall  be  acknowledged 
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before  some  officer,  and  a  certificate  thereof  entered  upon  the  deed, 
if  the  deed  is  recorded  without  the  prescribed  acknowledgment,  the 
recording  or  registration  will  not  be  constructiye  notice  to  any  one. 
Work  T.  Harper^  24  Miss.  517 ;  White  v.  Denman,  1  Ohio  St.  110 ; 
Blood  Y.  Blood,  23  Pick.  80 ;  2  Washb.  Beal  Prop.  (3d  ed.)  139. 
In  the  present  case  the  justice  in  Franklin  county  had  no  authority 
to  take  and  certify  the  acknowledgment  of  an  instrument  convey- 
ing lands  in  Jefferson  county,  and  the  acknowledgment,  therefore, 
was  a  nullity,  and  the  mortgage,  although  recorded,  imparted  no 
constructiye  notice. 

But  it  is  contended  here,  and  the  court  below  seem  to  have  taken 
the  same  view,  that  our  statute  concerning  evidence  has  cured  the 
defect  so  as  to  make  the  record  give  the  requisite  notice.  In  sup- 
port of  this  position  that  section  is  quoted  which  provides  as  fol- 
lows :  "  The  records  heretofore  made  by  the  recorder  of  the  proper 
county,  by  copying  from  any  deed  of  conveyance,  deed  of  trust, 
mortgage,  will  or  copy  of  a  will  or  other  instrument  of  writing, 
that  has  neither  been  proven  nor  acknowledged,  or  which  has  been 
proven  or  acknowledged,  but  not  according  to  the  law  in  force  at  the 
time  the  same  was  done,  shall,  from  and  after  the  passage  of  this 
act,  impart  notice  to  all  persons  of  the  contents  of  such  instru- 
ments, and  all  subsequent  purchasers  and  mortgagees  shall  be 
deemed  to  purchase  with  notice  thereof.  R  C.  1855,  p.  731,  §  46 ; 
Wagn.  Stat.  595,  §  35. 

This  section  was  first  passed  in  1847,  thence  inserted  in  the  revis- 
ion of  1855,  and  continued  in  the  statutes  of  1865.  If  it  has  the 
effect  ascribed  to  it,  it,  in  a  great  measure,  nullifies  and  renders 
nugatory  the  law  on  this  subject  of  conveyances,  so  far  as  acknowl- 
edgment, certifying  and  recording  are  concerned.  If  the  deed  imparts 
notice  without  being  acknowledged,  or  not  acknowledged  or  proved 
according  to  law,  then  every  instrument  which  the  recorder  may 
place  upon  the  record  is  sufficient,  although  it  is  wholly  wanting  in 
the  absolute  requirements  of  the  statute.  It  is  hardly  to  be  sup- 
posed that  the  legislature  intended  by  this  section  to  repeal,  nullify 
and  render  nugatory  the  whole  law  in  reference  to  the  essential  ele- 
ments of  acknowledgments  and  recording.  But  when  we  look  at 
the  history  of  the  enactment,  its  scope  and  tenor,  we  find  clearly 
that  no  such  intention  prevailed.  The  section  was  embodied  orig- 
inally in  the  somewhat  famous  limitation  act,  and  was  approved 
Februaiy  2, 1847.    The  act  is  entitled  "An  act  to  quiet  vexatious 
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iand^  litigations/'  and  was  designed,  in  connection  with  the  period 
of  limitation,  which  was  therein  inserted,  to  put  a  speedy  termina- 
tion to  controversies  arising  out  of  defects  in  conveyances  which 
were  made  anterior  to  that  period,  and  which  were  often  informally 
executed.  The  section  was  imported  and  reenacted  literally  in  the 
statutes  of  1855,  and  thence  continued  in  the  revision  of  1865. 

Full  force  and  effect  was  given  to  the  section  in  the  case  of 
Allen  V.  Moss,  27  Mo.  354 ;  but  that  was  a  case  where  the  deed  had 
been  exi»cuted,  acknowledged  and  recorded  prior  to  the  taking  effect 
of  the  code  of  1855.  The  word  "  heretofore  "  is  the  controlling 
one  in  the  section,  and  shows  that  the  act  was  intended  to  apply 
exclusively  and  solely  to  prior  conveyances.  The  provision,  then, 
applies  to  all  conveyances  made  previous  to  the  taking  effect  of  the 
statutes  of  1855,  and  no  further.  It  derives  no  additional  force  or 
power  from  being  found  in  the  statutes  of  1865,  for  it  is  the  same 
identical  section  that  existed  in  the  former  statutes ;  and  where  that 
is  the  case,  the  general  statutes  enact  that  the  provisions  of  the 
general  statutes,  so  far  as  they  are  the  same  as  those  of  existing 
laws,  shall  be  construed  as  a  continuation  of  such  laws,  and  not  as 
new  enactments.    Wagn.  Stat.  897,  §  5. 

For  these  reasons,  as  the  mortgage  was  made  and  acknowledged 
subsequent  to  the  adoption  of  the  statute  of  1855,  I  am  of  the 
opinion  that  it  did  not  come  within  the  provisions  of  the  saving 
clause  of  the  section,  and  that  the  court  eiTed  in  its  rulings  as  to 
this  point. 

One  question  remains  to  be  disposed  of.  Schneider,  in  his  answer, 
states,  that  he  purchased  the  property  at  trustees'  sale ;  but  there  is 
no  averment  that  he  paid  any  valuable  consideration  for  it,  or  that 
he  has  parted  with  any  thing  in  consequence  of  the  purchase ;  nor 
is  tliere  any  evidence  in  the  record  showing  that  fact.  The  very 
point  was  decided  in  Cliouteau  v.  Burlando,  20  Mo.  482,  and  it  was 
there  held  that  a  defective  acknowledgment  could  only  be  taken 
advantage  of  by  a  purchaser  for  a  valuable  consideration.  In  all 
cases  the  purchaser  must  show  that  he  paid  the  purchase-money 
before  he  is  entitled  to  relief  on  account  of  not  having  notice.  See 
Halsa  V.  Halsa,  8  Mo.  303 ;  Paul  v.  Pulton,  25  id..  156 ;  Chouteau 
V.  BurlandOy  supra  ;  Aubuchon  et  ah  v.  Bender  et  ah,  44  Mo.  660 ; 
Jewett  V.  Palmer,  7  Johns.  Ch.  65 ;  Wormley  v.  Wormley,  8  Wheat.  421. 

Although  the  ruling  of  the  court  as  to  the  mortgage  imparting 
notice  was  erroupous,  yet  we  cannot  see  that  the  defendant  was 
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injured  thereby,  as  by  his  own  pleadings  he  does  not  stand  in  an 
attitude  entitling  him  to  relief. 
Judgment  affirmed.    The  other  judges  oonour. 


KiJiM,  plaintiff  in  error,  v.  Wbippbbt. 

(46  Mo.  632.) 

Hwibcmd  cmd  w^fe — wifi^i  separate  eetate, 

A  feme  covert  is  absolutely  a  feTne  eole  with  respect  to  her  separate  estate, 
when  she  is  not  specially  restrained  by  the  instrument  under  which  she 
acts,  to  some  particular  mode  of  disposition;  and,  although  a  particular 
mode  of  disposition  is  pointed  out,  it  will  not  preclude  her  from  adopting 
any  other  mode  of  disposition,  unless  there  are  words  restraining  her  power 
of  disposition  to  the  very  mode  pointed  out. 

A  married  woman,  having  separate  property,  joined  with  her  husband  in  a 
note  for  the  purchase  price  of  real  estate  purchased  by  the  husband.  To 
secure  the  payment  thereof  a  deed  of  trust  of  the  same  real  estate  was  exe- 
cuted by  both  husband  and  wife.  Default  being  made  in  the  payment  the 
land  was  sold,  and  suit  brought  to  make  good  the  deficiency  out  of  the 
wife's  separate  estate.  Held,  that  the  note  was  not  a  charge  on  the  wife's 
estate.  Held,  further,  that  extrinsic  evidence  was  not  admissible  to  prove 
the  intention  of  the  wife  to  charge  her  separate  estate. 

The  case  is  stated  in  the  opinion. 

Pipkin  &  ThmiiaSy  for  plaintiff  in  error. 

Ahlvers  &  Williams,  for  defendants  in  error. 

Waoner,  J.  It  will  be  unnecessary  to  notice  in  detail  the  pre- 
liminary question  raised  in  regard  to  the  pleadings  in  this  case. 
That  the  petition,  tested  by  the  rules  of  scientific  pleading,  is  badly 
drawn,  is  unquestionable.  But,  as  the  court  disregarded  that  part 
of  it  which  prayed  judgment  on  the  notes,  and  tried  the  cause  solely 
on  the  equities,  we  are  inclined  to  treat  it  simply  as  a  petition  in 
equity ;  and  we  think  that  justice  will  be  subserved  and  the  inter- 
ests of  the  parties  promoted  by  examining  the  case  upon  its  merita 
Tlie  proceeding  was  in  the  nature  of  a  bill  in  equity,  to  subject  the 
separate  estate  of  the  defendant  Eliza  to  the  payment  of  certain 
notes  due  and  owing  to  the  plaintiff. 
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From  the  record  it  appears  that  the  notes  were  given  in  considera- 
tion of  the  purchase  of  certain  lots  sold  by  plaintiff,  in  the  town  of 
Eimmswicky  Jefferson  county,  Mo.  Some  of  the  purchase-money 
was  paidy  and  the  notes  were  executed  for  the  remainder,  signed  by 
both  the  defendants,  they  being  at  the  time  husband  and  wife.  To 
secure  the  payment  of  the  notes  a  deed  of  trust  was  made  and 
delivered,  in  which  both  of  the  defendants  joined;  and  default 
being  made  in  the  payments,  the  property  was  sold  at  trustee's  sale, 
and  not  bringing  enough  to  satisfy  the  amount  due,  this  suit  was 
brought  to  obtain  satisfaction  of  the  residue. 

It  also  appears  that,  at  the  time  the  property  was  purchased  from 
Kimm,  the  defendant  Eliza  was  possessed  of  a  lot  in  Windsor 
Harbor,  as  her  separate  estate,  but  that  the  plaintiff  had  no  notice 
of  that  fact,  and  this  is  the  property  which  is  now  sought  to  be  pro- 
ceeded against 

The  circuit  court  granted  the  relief  prayed  for,  declared  the  debt 
a  lien  u]X)n  the  estate,  and  ordered  its  sale  for  satisfaction.  This 
decree  was  reversed  in  the  district  court,  upon  a  mere  question  of 
pleading.  The  deed  conveying  the  estate  to  the  defendant  Eliza, 
contains  this  clause,  viz. :  '*  To  have  and  to  hold,  together  with  all 
the  rights,  immunities,  privileges  and  appurtenances  to  the  same 
belonging,  unto  the  said  Eliza  Weippert,  for  her  sole  and  separate 
use  and  benefit  and  behoof,  separate  and  apart  from  her  said  hus- 
band, and  for  her  heirs  and  assigns  forever,  with  full  power,  by  her 
deed  duly  executed  and  joined  in  by  her  said  husband,  to  incumber, 
sell  and  convey  the  same  conditionally  or  absolutely.  The  said  John 
Weippert  shall,  in  no  event,  have  or  obtain  any  interest  or  estate  in 
said  property  by  virtue  of  this  deed,  but  the  same  shall  belong 
absolutely  to  the  said  Eliza  Weippert,  as  her  own  separate  and  indi- 
vidual property."  It  is  now  contended,  that,  as  the  deed  conveying 
the  separate  estate  to  Mrs.  Weippert  provides  that  she  may  dispose  of 
it  by  joining  with  her  husband  in  a  conveyance  for  that  purpose, 
she  is  incapable  of  disposing  of  it  in  any  other  way ;  and  it  is  fur- 
ther insisted  that,  in  no  event,  is  the  separate  estate  chargeable  for  the 
debt.  The  deed  vests  in  Mrs.  Weippert  the  fall,  absolute  and  com- 
plete title,  and  gives  her  the  entire  ownership,  and  that  will  be 
generally  held  to  carry  with  it  the  most  ample  power  of  disposition. 
Some  of  the  earlier  cases  decided,  that  where  a  particular  mode  waa 
pointed  out  in  the  deed  to  a  married  woman,  by  which  she  might 
convey  her  separate  estate,  she  was  restricted  and  could  convey  by 


OCTOBER  TEEM,  1870.  MS 

_^___  _ 1 — — 

Eimm  ▼.  Weippert. 

that  mode  only.  Chancellor  Kent  was  of  the  opinion  that  the 
power  of  disposition  of  the  separate  estate  of  the  wife  by  her  is  not 
absolute,  but  only  sub  modo — to  the  extent  of  the  power  given  her 
by  the  instrument, —  and  if  the  instrument  points  out  a  particular 
manner  of  disposition,  then  no  other  can  be  adopted,  although 
there  is  no  express  prohibition  of  any  other  mode ;  and  there  ore 
other  authorities  of  the  same  purport.  Jacques  v.  M,  E.  Churchy  3^ 
Johns.  Ch.  77 ;  Lancaster  v.  Dolan,  1  Eawle,  231 ;  Thomas  y.  Far*  • 
welly  2  Whart.  11;  Morgan  v.  Blam,  4  Yerg.  375;  Rogers  v.  Smith, 
4  Penn.  93.  But  the  later,  better  and  prevailing  opinion  is,  that  a 
feme  covert  is  absolutely  a  feme  sole  with  respect  to  her  separate 
estate,  when  she  is  not  specially  restrained,  by  the  instrument  under 
which  she  acts,  to  some  particular  mode  of  disposition ;  and,  although 
a  particular  mode  of  disposition  is  pointed  out,  it  will  not  preclude 
her  from  adopting  any  other  mode  of  disposition,  unless  there  are 
words  restraining  her  power  of  disposition  to  the  very  mode  pointed 
out,  Jacques  v.  M.  B.  Church,  on  appeal,  17  Johns.  548 ;  Vizonneau 
V.  Pegram,  2  Leigh,  183 ;  West  v.  West,  3  Eand.  373 ;  WJiitaker  t- 
Blair y  3  J.  J.  Marsh,  239  ;  Strong  v.  Skinner,  4  Barb.  64G-563 ; 
Machir  v.  Burroughs,  14  Ohio  St.  619 ;  Leaycraft  v.  Heddeny  ^ 
Green's  Gh.  512.  When  the  leading  case  of  Jacques  v.  M,  R, 
Churchy  supray  was  in  the  court  of  errors,  where  all  the  law 
judges  concurred  in  reversing  the  judgment  of  the  chancellor^ 
Spenceb,  G.  J.,  declared  that  the  decisions  fully  established,' "  That 
a  feme  coverty  with  respect  to  her  separate  estate,  is  to  be  regarded 
in  a  court  of  equity  as  a  feme  sole,  and  may  dispose  of  her 
property  without  the  consent  or  concurrence  of  her  trustee,  unlesa 
she  is  specially  restrained  by  the  instrument  under  which  she 
acquires  her  separate  estate ;"  and  ^'  that  the  established  rule  in 
equity  is,  that  when  a  feme  coverty  having  separate  property, 
enters  into  an  agreement,  and  sufficiently  indicates  her  intention  ta 
effect  it  by  her  separate  estate,  a  court  of  equity  will  apply  it  ta 
the  satisfaction  of  such  an  engagement"  And  Plait,  J.,  con- 
sidered the  rule  to  be,  "That  a  ferns  covert,  having  a  separate 
estate,  is  to  be  regarded  as  a  feme  sole  as  to  her  right  of  con* 
tracting  for  and  disposing  of  it.  The  jus  disponendi  is  incident 
to  her  separate  property,  and  follows,  of  course,  by  implication. 
She  may  give  it  to  whom  she  pleases,  or  charge  it  with  the 
debts  of  her  husband,  provided  no  undue  influence  be  exerted 
OTer  her;  and  her  disposition  of  it  will  be  sanctioned  and  enforced 
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by  a  oourt  of  equity  without  the  assent  of  her  trustee,  unless 
that  aflsent  be  expressly  made  necessary  by  the  instrument  creating 
the  trust.  And  the  specification  of  any  particular  mode  of  exer- 
cising her  disposing  power  does  not  deprive  her  of  any  other 
mode  of  using  that  right,  not  expressly,  or  by  necessary  con- 
struction, negatived  in  the  devise  or  deed  of  settlement'*  In  the 
instrument  we  are  now  considering,  there  is  no  restriction  or  lim- 
'  itation.  There  are  affirmative  words  showing  that  the  wife  may 
convey  by  joining  with  her  husband,  but  there  is  nothing  to  indicate 
that  it  was  intended  that  she  should  be  restrained  to  that  particular 
mode.  As  the  absolute  title  was  cast  upon  her,  the  jus  disponendi 
accompanied  it ;  and,  in  the  absence  of  negative  words  limiting  her 
power  in  regard  to  the  manner  and  means  to  eflfect  a  charge  or  dis- 
position, I  am  of  the  opinion  that  it  was  entirely  competent  for  her 
to  incumber  or  sell  in  any  way  she  saw  proper.  Did  her  signing 
the  notes  in  connection  with  her  husband  evince  an  intent  to  charge 
her  separate  estate  ?  The  ruling  of  this  court  has  been  that,  where 
a  married  woman  executed  a  promissory  note  jointly  with  her  hus- 
band, although  it  did  not  appear  on  what  account  the  note  was 
executed,  whether  for  the  benefit  of  the  wife  or  of  the  husband,  or 
for  their  joint  benefit,  equity  would  subject  real  estate  held  to  the 
separate  use  of  the  wife  to  the  payment  thereof,  and  would  decree  a 
sale  of  the  same.  Whiiesides  v.  Cannon,  23  Mo.  457;  Coaies  v. 
Robinso7i,  10  id.  757 ;  Claflin  v.  Vmi  Wagoner,  32  id.  252";  Sckaf- 
roth  V.  A  nibs,  46  id.  114.  In  Whiiesides  v.  Cannon,  Judge 
Leonard,  in  delivering  the  opinion  of  the  court,  although  profess- 
ing to  follow  strictly  the  case  of  Coates  v.  Robinson,  entered  into  a 
very  elaborate  discussion  of  the  question  and  a  thorough  review  ol 
4iie  English  cases.  That  the  conclusion  which  lie  deduced  is  amply 
sustained  by  the  English  equity  authorities  is  undeniable,  and  yet 
it  must  be  admitted  that  it  rests  on  no  very  satisfactory  foundation, 
and  that  the  best  considered  American  cases  have  greatly  changed 
and  modified  it.  The  whole  doctrine  of  proceeding  against  the 
separate  estates  of  married  women  is  the  creature  of  equity,  and  was 
resorted  to  to  prevent  injustice.  The  separate  estate  was  a  provision 
for  the  wife's  separate  use  and  benefit,  independent  of  her  husband, 
n  which  he  had  no  interest,  over  which  he  had  no  right  of  control. 
She  could  not,  at  common  law,  hold  the  legal  title  to  property, 
ither  personal  or  real,  for  the  reason  that  during  her  state  of  cover- 
nre  she  and  lier  husband  were  considered  one  person,  and  her  iden- 
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titj,  60  far  at  least  as  the  right  to  hold  was  inyolyed,  was  lost  or 
merged  in  him.  There  was,  therefore,  no  way  at  law  in  which  such 
separate  estate  of  the  wife  could  be  reached  to  satisfy  the  demands 
npon  it,  however  eqni table  and  just,  and  although  they  may  hare 
been  created  by  her  for  her  individual  benefit  and  upon  the  credit 
of  her  separate  estate.    2  Sto.  Eq.  Jur.,  §§  1366—1368. 

To  prevent  the  great  injustice  which  might  otherwise  arise,  and 
inasmuch  as  the  wife's  creditors  had  not  the  means  at  common  law 
of  compelling  payment  of  her  deots  which  she  contracted  to  pay 
out  of  her  separate  estate,  courts  of  equity  undertook  to  give  effect 
to  them — ^not  as  personal  liabilities,  but  by  laying  hold  of  the  sepa- 
rate property  as  the  only  means  by  which  they  could  be  satisfied. 
2  Spence's  Eq.  Jurisdic.  324.  Grave  doubts  were  for  a  while  enter- 
tained whether  the  wife  could  dispose  of  the  property  without 
special  authority  conferred  by  the  instrument  conveying  it  to  her, 
but  it  was  finally  decided  that  she  could,  on  the  ground  that  the 
right  of  disposal  was  a  neoessaiy  incident  to  the  right  of  property. 
It  is  undoubted  that  this  universal /z^  disponendi  was  the  exclusive 
and  only  foundation  for  the  right  in  question.  Lord  Thublow,  in 
the  case  of  F^Hplace  v.  Gorges^  3'  Bro.  G.  G.  8,  places  the  right  upon 
this  ground,  and  I  am  not  aware  that  any  other  basis  has  ever  been 
suggested  for  it  Assuming,  then,  this  to  be  the  foundation,  would 
not  .cason  dictate  that  the  wife,  to  avail  herself  of  it,  should  make 
some  disposition  of  the  specific  property  itself,  or  by  some  act  clearly 
indicate  an  intention  to  charge  it  and  render  it  liable  ?  Yet  the 
master  of  the  rolls,  in  Norton  v.  Turmll,  2  P.  Wms.  144,  and  in 
Standford  v.  Manhall,  2  Atk.  69,  held  the  separate  estate  of  a 
married  woman  liable  for  the  payment  of  her  bond,  although  the 
bond  in  no  way  referred  to  her  separate  estate,  and  in  the  latter  case 
was  given  foi  money  lent  to  her  husband.  Lord  Chancellor  Thub- 
Low  followed  these  cases,  and  the  reasoning  in  support  of  them 
seems  to  be  this :  that  it  being  the  rule  in  equity  that  a  wife  who  had 
a  separate  estate  might  deal  with  such  estate  in  the  same  manner  as 
if  she  were  sole^  it  followed  that  such  estate  was  liable  for  her 
engagements  in  the  same  manner  as  it  would  be  if  she  were  a  feme 
sole.  The  equitable  rule,  which,  being  founded  in  the  right  of  the 
wife  to  dispose  of  her  property,  went  no  further  than  to  allow  her 
to  make  contracts  specifically  appropriating  or  charging  hei  separate 
estate,  was  thus  extended  so  as  to  enable  her  to  contract  generally, 
without  in  any  manner  referring  to  such  estate. 

Vol,  n.— 69 
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The  doctrine  was  severely  characterized  by  Chancellor  Kent  in 
The  M.  E.  Cliurch  v.  Jacques^  3  Johns.  Ch.  77.  In  his  admirable 
criticism  of  the  English  cases,  where,  speaking  among  others  of  the 
authorities  above  referred  to,  he  says:  "It  is  difficult  to  perceive 
upon  what  reasoning  or  doctrine  the  bond  or  parol  promise  of  a 
f&ine  covert  could  for  a  moment  be  deemed  valid.  She  is  incapa- 
ble of  contracting,  according  to  the  common  right  mentioned  by 
Lord  Macclesfield;  and  if  investing  her  with  separate  property 
gives  her  the  capacity  of  a  fenie  solSy  it  is  only  when  she  is  directly 
dealing  with  that  very  property.  The  cases  do  not  pretend  to  give 
her  any  of  the  rights  of  a  feme  sole  in  any  other  view,  or  for  anj 
other  purpose."  But  though,  as  above  intimated.  Lord  Thurlow 
followed  the  cases  before  cited,  he  seems  to  have  been  dissatisfied 
with  the  reasoning  on  which  they  were  based ;  and  in  Huhne  v.  Ten^ 
ant,  1  Bro.  C.  C.  16,  which  is  regarded  as  the  leading  case  on  the 
subject,  where  the  separate  estate  of  a  wife  was  held  liable  for  the 
payment  of  her  bond  given  for  money  borrowed,  part  of  which  had 
been  borrowed  by  her  husband  and  the  residue  by  herself,  he  uses 
this  language :  "  I  take  it,  therefore,  it  is  impossible  to  say  but  that 
a  feme  covert  is  competent  to  act-  as  a  feme  sols  with  respect  to 
her  separate  property  when  settled  to  her  separate  use;  but  the 
question  here  goes  a  little  beyond  that,  v  It  is  not  only  how  far  she 
may  act  on  her  separate  property ;  I  have  no  doubt  about  that ;  but 
the  question  is,  how  far  her  general  personal  engagements  shall  be 
executed  out  of  her  separate  property."  Although  he  clearly  pointed 
out  the  distinction  as  to  the  liability  of  the  separate  estate,  he 
yielded  to  the  previous  cases,  and  held  the  estate  chargeable.  He 
further  adds :  "  I  have  no  doubt  about  this  principle,  that  if  a  court 
of  equity  says  a  ferne  covert  may  have  a  separate  estate,  the  court 
will  bind  her  to  the  whole  extent  as  to  making  the  estate  liable  to 
her  own  engagements,  as,  for  instance,  for  payment  of  debts,"  eta 

Lord  Eldon  repeatedly  expressed  his  disapprobation  of  the  decis- 
ion in  Huhne  v.  Tenanty  but,  according  to  his  accustomed  habit  of 
always  doubting  but  never  overturning  judgments,  he  followed  the 
rule  therein  laid  down.  But  afterward,  in  the  case  of  Bolton  v. 
Williams,  2  Ves.  138,  Lord  Chancellor  Loughborough  rejected  the 
reasoning  of  Thurlow  as  unsound,  and  denied  the  liability  of  a  mar- 
ried woman's  separate  estate  for  her  general  parol  engagements,  and 
explained  the  previous  cases  upon  the  ground  that  the  securities 
which  the  wife  had  executed  operated  as  appointments  of  her  sepa- 
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rate  property ;  that  is,  as  appropriations  or  ^.ledges  of  such  property 
for  the  payment  of  the  debt  for  which  the  security  was  given.  This 
new  doctrine,  that  a  wiitten  security  was  an  appointment,  rested  on 
no  substantial  foundation,  and  was  plainly  erroneous,  and  proceeded 
upon  the  assumption  that  the  wife's  separate  estate  was  not  liable 
for  general  engagements,  but  only  such  as  were  specifically  charged 
upon  it,  and  yet  held  that  it  was  liable  for  a  bond  or  note  which  in 
no  manner  referred  to  it  This  theory,  that  a  written  security  waa 
an  appointment  and  a  charge,  while  it  was  otherwise  with  a  mere 
parol  promise,  was  maintained  unchanged  from  the  time  of  its  intro- 
duction by  Lord  Loughborough,  in  Bolton  v.  Williamsy  until  the 
case  of  Murray  v.  Barlee^  3  M.  &  K.  209,  when  Lord  Bbouoham 
rejected  the  distinction  between  a  written  security  and  a  promise  by 
parol,  and  extended  the  rule  so  as  to  make  the  parol  engagement 
of  the  wife  a  charge  as  well  as  her  bond  or  note. 

"  In  all  these  cases,"  says  the  lord  chancellor,  at  page  223,  ^'  I  take 
the  foundation  of  the  doctrine  to  be  this :  the  wife  has  a  separate 
estate,  subject  to  her  own  control  and  exempt  from  all  other  inter- 
ference or  authority.  If  she  cannot  affect  it,  no  one  can ;  and  the 
very  object  of  the  settlement  which  vests  it  in  her  exclusively  is  to 
enable  her  to  deal  with  it  as  if  she  were  discovert.  The  power  to 
affect  it  being  unquestionable,  the  only  doubt  that  can  arise  is 
whether  or  not  she  has  validly  incumbered  it.  At  first  the-  court 
seems  to  have  supposed  that  nothing  could  touch  it  but  some  real 
charge,  as  a  mortgage  or  an  instrument  amounting  to  an  exe- 
cution of  a  power,  where  that  view  was  supported  by  the  nature 
of  a  settlement,  but  afterward  was  more  guarded,  and  the  court 
only  required  to  be  satisfied  that  she  intended  to  deal  with  her 
separate  property.  When  she  appeared  to  have  done  so,  the 
court  held  her  to  have  charged  it,  and  made  the  trustees  answer  the 
demand  thus  created  against  it.  A  good  deal  of  the  nicety  that 
attends  the  doctrine  of  powers  thus  came  to  be  imported  into  the 
consideration  of  the  subject  If  tlie  wife  did  any  act,  directly 
charging  the  separate  estate,  no  doubt  could  exist ;  just  as  an  instru- 
ment, expressed  to  be  in  execution  of  a  power,  was  always,  of  course, 
considered  as  made  in  execution  of  it  But  so,  if  by  any  reference 
to  the  estate,  it  could  be  gathered  that  such  was  her  intent,  the  same 
conclusion  followed.  Thus,  if  she  o^ily  executed  a  bond,  or  made  a 
note,  or  accepted  a  bill,  because  those  acta  would  have  been  nuga- 
tory if  done  by  a  feme  covert  without  any  reference  to  her  sepa- 
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rate  estate,  it  was  held,  in  the  cases  I  have  above  cited,  tiiat  she 
must  be  intended  to  have  designed  a  charge  on  that  estate,  since,  in 
no  other  way,  could  the  instrument  thus  made  by  her  have  any 
validity  or  operation ;  in  the  same  manner  as  an  instrumeDt,  whi<^ 
can  mean  nothing  if  it  meanfi  not  to  execute  a  power,  has  been  held 
to  be  made  in  execution  of  that  power,  though  no  direct  vefereuce 
ifi  made  to  the  power.  Such  is  the  principle.  *  *  *  But  doubts 
have  been,  in  one  or  two  instances,  expressed,  as  to  the  effect  of  any 
dealing  whereby  a  general  engagement  only  is  raised;  that  is,  where 
she  beoomes  indebted  without  executing  any  written  instrument  at 
all  I  own  I  can  perceive  no  reason  for  drawing  any  Buch  distinc- 
tion. I^  in  respect  of  her  separate  estate,  the  wife  is  in  equity  taken 
as  a  feme  sole,  and  can  charge  it  by  instniments  absolutely  void  at 
low,  can  there  be  any  reason  for  holding  that  her  liability,  or,  more 
properly,  her  power  of  afiecting  the  separate  estate,  shallonly  be  exer- 
cised  by  a  written  instrument  ?  Are  we  entitled  to  invent  a  rule, 
to  :add  a  new  chapter  to  the  statute  of  feauds,  and  to  require  writing 
where  the  act  requires  none  ?  Is  there  any  equity  reaching  written 
dealings  with  the  property,  which  extendi  not  also  to  dealingB  in  other 
ways,  as  by  sale  and  deH very  of  goods  ?  Shall  necessary  supplies 
for  her  mamtenauoe  iK>t  touch  the  estate,  and  yet  money  furnished 
to  squander  away  at  play  be  a  charge  on  it,  if  fortified  by  a  scrap  of 
writing  ?  No  such  distinction  can  be  taken  upon  any  conceivable 
principle.^'  But  the  reasoning  of  Lord  Bbouoham,  in  Murray  v. 
Barlee,  has  been  since  overthrown,  and  it  constitutes  no  longer  the 
doctrine  of  the  English  courts.  In  the  case  of  Chioene  v.  Dickin^tmy 
1  Craig  &  Ph.  58,  Lord  Chanoellor  OoTrsKH  ah  combated  the  assump- 
tion, that,  because  a  married  woman  has  executed  a  bond  or  note, 
or  contracted  a  deot  in  any  other  form,  therefore  she  must  have 
intended  to  charge  such  debt  upon  her  separate  estate.  He  shows 
that,  if  the  doctrine  is  sound,  then  every  debt  must  become  a  spe- 
cific lien  upon  the  separate  estate,  to  be  paid  in  the  order  of  its 
priority,  while  Lord  Brougham  held  that  such  debts  are  all  to  be 
paid  pari  passu.  He  then  proceeds  to  proTC  that  a  contract  which 
is  entirely  silent  as  to  the  separate  estate,  and  makes  no  reference 
to  its  existence,  cannot,  by  any  legal  reasoning,  be  shown  to  have 
been  intended  as  a  disposition  of  such  estate.  He  says:  ^It  would 
have  been  operative  upon  the  feme  coverfs  separate  estate,  buv  not 
by  way  of  the  execution  of  a  power,  although  that  has  been  an 
expression  sometimes  used,  and.  as  I  apprehend,  very  inaccurately 


OCTOBEB  TEEM,  1870.  549 

Eimin  T.  Weippeit. 

used,  in  cuefi  wheie  the  court  haa  enfoiced  the  contracts  of  mar- 
ried women  against  their  separate  estates.  It  cannot  be  an  execution 
of  the  power,  because  it  neither  refers  to  the  power  noj  to  the  sub- 
ject-matter of  the  power;  nor,  indeed,  in  any  of  the  cases  has 
iSbere  been  any  power  existing  at  alL  Besides,  it  was  argued  in 
Murray  r.  BarleB,  if  a  married  woman  enters  into  several  engage- 
ments of  this  sort,  and  all  the  parties  oome  to  have  satisfaction  out 
of  her  separate  estate,  they  are  paid  pari  passu ;  whereas,  if  the 
instruments  took  effect  as  appointments  under  a  power,  they  would 
rank  according  to  the  priorities  of  their  dates.  It  is  quite  clear, 
therefore,  that  there  is  nothing  in  such  a  transaction  which  has  any 
resemblance  to  the  execution  of  a  power.  What  it  is,  it  is  not  easy 
to  define.  It  has  sometimes  been  treated  as  a  disposing  of  the  par- 
ticular estate,  but  the  contract  is  silent  as  to  the  separate  estate ; 
for  a  promissory  note  is  merely  a  contract  to  pay,  not  saying  out  of 
what  it  is  to  be  paid  or  by  what  means  it  is  to  be  paid ;  and  it  is  not 
correct,  according  to  legal  principles!,  to  say  that  a  contract  to  pay 
is  to  be  construed  into  a  contract  to  pay  out  of  a  particular  prop- 
erty so  as  to  constitute  a  lien  upon  that  property.  Equity  lays  hold 
of  the  separate  property,  but  not  by  virtue  of  any  thing  expressed 
in  the  contract ;  and  it  is  not  very  consistent  with  correct  principles 
to  add  to  the  contract  that  which  the  party  has  not  thought  fit  to 
introduce  into  it" 

The  view  taken  of  the  matter  by  Lord  Thublow  in  Huhne  t. 
Tenant  is  more  correct  According  to  that  view,  the  separate 
property  of  a  married  woman  being  a  creature  of  equity,  it  follows 
that  if  she  has  a  ^  power  to  deal  with  it,  she  has  the  other  power 
incident  to  property  in  general,  namely,  the  power  of  contracting 
debts  to  be  paid  out  of  it;  and  inasmuch  as  her  creditors  have  not 
the  means  at  law  of  compelling  payment  of  those  debts,  a  court  of 
equity  takes  npcn  itself  to  give  effect  to  them,  not  as  personal  liabil- 
ities, but  by  laying  hold  of  the  separate  proi)erty  as  the  only  means 
by  which  they  can  be  satisfied." 

Lord  CoTTENHAH  here  does  not  go  back  to  the  doctrine  of  Thub- 
iA>w,  but  attempts  to  support  the  established  rule  by  an  entirely  new 
process  of  reasoning.  It  will  be  thus  seen,  that,  while  the  English 
chancellors  hare  steadily  adhered  to  the  principle,  hardly  any  two 
of  them  agreed  upon  any  common  ground  by  which  it  can  be  sup* 
ported.  The  views  of  Lord  Cottenham  will  prevail  till  some  subse* 
quent  chancellor  shall  detect  in  them  some  fallacy,  and  what  reason- 
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ing  he  will  resort  to  in  support  of  the  cases  it  is  impossible  to  fore- 
tell It  seems  that  a  rale  which  has  to  be  constantly  npheld  bj 
inharmonious,  floating  and  contradictory  reasons  cannot  rest  on 
any  very  fixed  or  satisfactory  basis.  The  latitude  of  construction 
which  the  courts  of  England  have  maintained  is  calculated  to  elude 
and  defeat  the  very  object  for  vesting  separate  property  in  married 
women.  In  the  majority  of  cases  the  property  is  given  to  her  "  to 
protect  her  weakness  against  her  husband's  power,  and  her  main- 
tenance against  his  dissipation."  But  if  the  mere  fact  of  her  sign- 
ing a  promissory  note,  not  for  her  own  benefit,  is  to  be  held  as  an 
appropriation  or  a  ground  for  subjecting  her  estate  to  payment,  the 
protection  is  an  illusion.  The  supreme  court  in  Massachusetts, 
after  a  very  able  discussion  of  the  subject,  came  to  the  following 
conclusion :  "  And  we  think,"  the  court  says,  "  upon  mature  and 
full  consideration,  that  the  whole  doctrine  of  the  liability  of  her 
separate  estate  to  discharge  her  general  engagements  rests  upon 
grounds  which  are  artificial,  and  which  depend  upon  implications 
too  subtle  and  refined.  The  true  limitations  upon  the  authority  of 
a  court  of  equity  in  relation  to  the  subject  are  stated  with  great 
clearness  and  precision  in  the  elaborate  and  well-reasoned  opinions 
of  the  court  of  appeals  in  New  York,  in  the  case  of  Tale  v.  Dederer  ; 
and  our  conclusion  is.  that  when,  by  the  contract,  the  debt  is  made 
expressly  a  charge  upon  the  separate  estate,  or  is  expressly  con- 
tracted upon  its  credit,  or  when  the  consideration  goes  to  the  benefit 
of  such  estate,  or  to  enhance  its  value,  then  equity  will  decree  that 
it  shall  be  paid  from  such  estate  or  its  income  to  the  extent  to 
which  the  power  of  disposal  of  the  married  woman  may  go.  But 
when  she  is  a  mere  surety,  or  makes  the  contract  for  the  accommo- 
dation of  another,  without  consideration  received  by  her,  the  con- 
tract being  void  at  law,  equity  will  not  enforce  it  against  her  estate, 
unless  an  express  instrument  makes  the  debt  a  charge  upon  it" 
Willard  v.  Eastham,  15  Gray,  328,  per  Hoae,  J.  And  it  is  the 
express  doctrine  of  the  best  reasoned  authorities  that  to  render  the 
separate  estate  of  a  married  woman  liable,  the  debt  must  be  con- 
tracted either  for  the  benefit  of  the  separate  estate  or  for  her  own 
benefit,  upon  the  credit  of  the  separate  estate,  or  where  in  the  instru- 
ment executed  by  her  she  makes  a  specific  charge  upon  her  estate. 
Jacques  V.  M.  E.  Churchy  17  Johns.  548 ;  Willard  v.  Easthaniy  supra; 
Gardner  v.  Gardner j  7  Paige,  112 ;  22  Wend.  628 ;  Curtis  v.  Engd^ 
%  Sandf.  Oh.  287 ;  Dyett  v.  North  American  Coal  Co^  20  Wend.  570 ; 
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Knowles  v.  McKamly,  10  Paige,  343 ;  TdU  v.  Dederer,  18  N.  Y.  265 ; 
22  id.  450 ;  Todd  r.  Lee,  15  Wis.  365. 

It  is  not  a  qnestioii  as  to  the  wife's  power  to  charge  her  sepa- 
rate estate,  for  that  is  conceded,  but  it  rests  essentially  upon 
the  manner  and  purpose.  It  is  to  be  regretted  that  the  attention 
of  Judge  Leonard  was  not  particularly  called  to  the  reasons  of 
iho  rule,  and  the  qualifications  above  suggested,  when  he  reviewed 
the  cases  in  WJiitesides  v.  Cannan,  The  case  of  Coates  v.  Eohnson, 
10  Mo.  757,  is  entirely  consistent  with  the  limitations  in  the 
authorities  above  referred  to.  There,  Mrs.  Coates  was  possessed 
of  a  separate  estate,  and  she  purchased  of  Johnson  a  tract  of  land, 
for  which  she  and  her  husband  gave  their  promissory  notes.  The 
title  bond  was  executed  to  her,  and  the  land  was  to  be  deeded  to  her 
on  the  payment  of  the  purchase-money.  Here  was  a  contract  in 
which  she  was  wholly  interested,  for  her  personal  benefit,  in  which 
she  received  the  consideration,  and  for  the  payment  ot  which  her 
separate  estate  was  of  course  liable.  It  is  true  Judge  Napton,  m 
delivering  the  opinion  of  the  court,  did  not  advert  to  this  distinc- 
tion, but  placed  the  decision  upon  the  broad  ground  advanced  by 
the  English  courts,  though  the  facts  of  the  case  did  not  require  the 
enunciation  of  the  rule  to  that  extent  And  Judge  Leonard,  fol- 
lowing the  case  implicitly,  restates  the  doctrine  in  its  fullest  lati- 
tude. Without  undertaking  to  unsettle  any  law,  or  overrule  any 
case  decided  in  this  court,  I  have  felt  constrained  to  express  my 
dissatisfaction  with  the  extent  to  which  the  doctrine  has  been  car- 
ried.' But,  admitting  that  we  are  bound  by  the  prior  decisions,  does 
this  case  show  that  Mrs.  Weippert  intended  to  charge  her  separate 
property  ?  The  law,  in  its  utmost  rigor,  places  the  charge  or  lia- 
bility on  the  ground  that  signing  a  note  evinces  an  intent  to  make 
the  separate  estate  liable,  otherwise  the  transaction  would  be 
nugatory.  The  undertaking  is  wholly  implied.  Judge  Story,  while 
conceding  the  position  with  evident  hesitation,  cautiously  adds,  that 
it  furnishes  "a  strong  case  of  constructive  implication,  founded 
more  upon  a  desire  to  do  justice  than  upon  any  satisfactory  reason- 
ing."    2  Sto.  Eq.  Jur.,  §  1400. 

Mrs.  Weippert  was  introduced  as  a  witness,  and  testified,  against 
the  objections  of  the  plaintiff,  that  at  the  time  she  signed  the  notes 
and  joined  in  the  execution  of  the  deed  of  trust  she  had  no  inten- 
tion of  binding  her  separate  estate ;  and  the  plaintiff  then  offered 
himself  as  a  witness,  and  stated  that  at  the  time  the  contract  was 
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entered  into  and  the  papers  drawn  he  did  not  know  that  Mrs. 
Weippert  owned  any  separate  property.  This  eyidenoe  should  hare 
been  excluded*  The  intention  could  not  be  proved  by  extraneous 
evidence  dehors  the  contract,  but  must  be  inferred  from,  and,  there- 
fore, is  embraced  in,  or  manifested  by,  the  contract  itself.  No  court 
has  ever  held  or  intimated  that  parol  evidence  was  admissible  to 
prove  that  the  bond  or  note  of  a  feme  covert  was  intended  to  be  a 
charge  upon  her  estate.  To  permit  this  would  be  in  direct  conflict 
with  the  rule  which  excludes  parol  evidence  offered  to  explain  a 
written  instrument  Seldbx,  J.,  in  YcUe  v.  Dederer,  22  N.  Y.  456. 
The  very  point  was  decided  by  the  court  in  Kentucky,  where  it  waa 
held  that  the  declaration  of  a  married  woman  at  the  time  she  signed 
the  note,  that  her  separate  property  should  not  go  for  the  purpose 
of  its  payment,  was  properly  excluded.  7  B.  Monr.  293,  The  intent, 
to  be  of  any  importance,  must  be  a  part  of  the  contract;  that  is,  the 
true  meaning  of  the  contract,  when  justly  interpreted,  must  be 
that  the  debt  which  it  creates  should  be  a  charge  upon  the  estate. 
We  are,  then,  to  arrive  at  our  conclusion  by  throwing  out  of  view 
entirely  the  parol  testimony  and  deciding  the  case  upon  the  written 
instruments.  A  part  of  the  purchase-money  was  paid,  the  notes 
were  made  for  the  balance,  and  to  secure  payment  a  deed  of  trust 
was  executed  upon  the  whole  property  purchased.  To  my  mind  it 
is  clear  that  this  was  the  only  security  intended  or  thought  of  by 
the  parties,  and  that  there  was  no  design  of  charging  the  separate 
property  of  the  wife. 

The  judgment  of  the  district  court,  although  not  given  for  tha 
proper  reason,  will  be  affirmed. 

NOTB.— 86%TP^  Com  Exchange  Im,  Co,  v.  Bobooefc,  1  Am.  Bep.  0OL— Bap. 
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(aMo.SflL) 
PramisBory  note — aUeratum —  ditcharge  of  aurety. 

Thfl  maker  of  a  ii^misBoiy  note  altered  its  date  without  tlie  knowledge  er 
consent  of  the  surety  thereto,  after  execution,  but  before  deliyery.  HM, 
tha;^  the  surety  was  discharged  by  the  alteration. 

The  facts  are  set  forth  in  the  opinion* 

BruerSy  for  appellant. 

LetoiSy  and  Orrich  <&  Emmons^  for  respondents. 

Currier,  J.  The  evidence  given  on  the  trial  of  this  cause  tended 
to  show  that  the  note  sued  on  was  executed  on  the  part  of  the 
defendant  as  the  surety  of  the  other  makers ;  that  after  the  note 
was  signed  by  him,  and  without  his  knowledge  or  consent,  but, 
while  it  remained  in  the  hands  of  the  other,  makers,  the  date  of  the 
note  was  changed  from  ^* October  — ,  1867,"  to  "November  17, 
1867;*'  that  such  alteration  was  made  prior  to  its  delivery  and  with- 
out the  privity  of  the  plaintiff.  The  note  was  made  payable  to  the 
order  of  the  plaintiff  six  months  after  date.  The  trial  was  by  the 
court,  and  defendant  asked  the  following  instruction,  which  was 
refused:  "If  the  court  believes  from  the  evidence  that  the  word 
*  October '  or  the  date  of  the  month  was  struck  out,  and  the  date 
'November  17*  inserted  after  the  same  was  executed  and  delivered 
by  the  defendant  to  Barthol  (one  of  the  makers  of  the  note),  and 
that  this  was  done  without  the  consent  or  authority  of  the  defend- 
ant, then  the  court  will  find  for  the  defendant,  even  if  it  sliould 
believe  that  such  alteration  was  made  before  the  note  was  delivered 
to  the  plaintiff." 

The  refusal  of  this  instruction  is  the  principal  matter  comi)lained 
of  in  the  action  of  the  court.  The  instruction  presented  a  coiTcct 
view  of  the  law  and  ought  to  have  been  given. 

The  date  was  a  material  part  of  the  note,  and  its  alteration  with- 
out the  surety's  consent  vitiated  the  note  as  to  him.  It  ceased  to 
be  the  same  instrument  he  had  signed,  and  imposed  a  liability  dif- 

Vol.  XL— 70 


554  MISSOURI, 


Britton  ▼.  Dierker. 


ferent  from  that  he  had  assumed.  ''The  law/'says  Chief  Justice 
Teni^y,  ^'carefully  guards  the  rights  of  sureties  upon  an  instru- 
ment, whether  the  relation  of  principal  is  shown  by  being  a  surety, 
in  the  technical  sense  of  the  term,  indorser  or  otherwise.  A 
promissory  note,  signed  by  the  principal  and  surety,  or  a  note  or 
bill  indorsed  for  the  accommodation  of  another  party  thereto, 
defines  the  liability  intended  to  be  assumed;  and  any  alteration 
changing  this  liability  without  his  consent  will  discharge  him,  such 
as  the  change  of  the  date,  the  amount,  the  time  or  place  of  pay- 
ment." Waterman  v.  Vose^  43  Me.  611.  This  is  undoubtedly  a 
correct  statement  of  the  law  on  the  subject  to  which  it  relates. 
And  it  makes  no  difference  that  the  alteration  was  made  by  one  of 
the  makers  prior  to  the  delivery  of  the  note.  Wood  v.  Steele,  6 
Wall.  80.  In  all  material  circumstances  Wood  v.  Steele  is  identical 
with  the  case  now  under  consideration.  There  the  date  of  the  note 
was  changed  from  "September,  1858,"  to  "October  11, 1858,"  with- 
out the  consent  of  the  surety,  and  he  was  held  thereby  to  be  dis- 
charged, although  the  change  was  made  by  one  of  the  makers  of 
the  note  prior  to  its  delivery.  Heffner  v.  Wenrichf  32  Penn.  St 
423 ;  2  Pars.  Notes  and  Bills,  550 ;  33  Mo.  398,  406,  542. 

The  judgment  will  be  reversed  and  the  cause  remanded;  the 
other  judges  concurring. 
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SnwABT  and  OirnSy  plaintifRs  m  error^  y.  Mobdeoai. 

(40Ga.L) 
Bemoval  of  causes  to  ftderoi  court, 

Aa  affldayit  filed  in  conformity  to  the  acts  of  congress,  passed  27th  July 
1866»  and  2d  Marcli,  1867,  relating  to  remoyal  of  causes  from  state  tc 
United  States  courts,  cannot  be  traversed  in  the  state  court. 

The  right  of  a  defendant  to  a  transfer  of  the  cause  is  not  defeated  by  the 
fact  that  his  co-defendant  is  a  resident  of  the  same  state  with  the  plaintiff, 
provided  a  severance  can  be  had,  and  the  rights  of  the  petitioner  can  be 
determined  separately. 

Motion  to  remove  case  from  Sumter  superior  court  to  United 
States  circuit  court. 

In  this  motion  three  causes  were  inyolved.  The  first  was  an 
action  by  Mordecai,  of  South  Carolina,  against  Gutts  and  Stewart, 
of  Georgia,  maker  and  indorser,  respectively,  of  a  promissory  note ; 
the  second  was  an  action  to  enforce  the  statutory  foreclosure  of  a 
mortgage,  given  as  security  for  said  note  by  Stewart  to  Mordecai ; 
the  third  was  a  bill  filed  by  Stewart  against  both  Mordecai  and  Cutts, 
praying  that  Stewart  be  subrogated  to  certain  rights  of  Outts,  and 
that  Mordecai  be  enjoined  from  dismissing  his  suits. 

Application  was  then  made  by  Mordecai  for  removal  of  said 
causes  into  the  fifth  circuit  court  of  the  United  States  for  the 
southern  district  of  Georgia.  Counsel  for  Stewart  proposed  to 
traverse  averments  of  "local  influence"  and  "inability  to  obtain 
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justice  *'  contained  in  Mordecai's  affidavit,  but  the  traverse  was  dis- 
allowed. Objections  were  then  taken  to  the  removal,  in  that  Cutts 
was  a  necessary  party  to  the  determination  of  rights  of  parties  in 
the  federal  court,  and  that  Mordecai  was  bound  by  his  previous 
choice  of  courts.  Objections  overruled,  and  orders  made  removing 
causes.  The  case  was  then  brought  to  this  court  oa  errors  assigned 
as  above. 

Hawkins  <&  Burke,  Lyon,  De  Oraffenreid  <&  Irvin,  for  plaintiffs 
in  error. 

Nubets  <&  Jackson,  for  defendants,  cited:  Act  of  congress, 
1866;  4  Abbott's  Dig.  76.  Act  of  congress,  1867;  18  How.  467; 
4  McLean,  302;  6  id.  342;  6  id.  13;  2  Blatchfl  304;  ^15  How.  198. 

Bbown,  0.  J.  We  think  there  can  be  no  great  difficulty  about 
this  case.  The  act  of  congress  of  27th  July,  1866  (14  U.  S.  Stats, 
at  Large,  306),  provides,  in  substance,  that  if,  in  any  suit  already 
commenced,  or  that  may  hereafter  be  commenced,  in  any  state  court, 
by  a  citizen  of  the  state  in  which  the  suit  was  brought,  against  a 
citizen  of  another  state,  the  matter  in  dispute  exceeds  the  sum 
of  1500  exclusive  of  costs,  and  if  the  suit,  so  far  as  relates 
to  the  defendant  who  is  the  citizen  of  a  state  other  than  tiiat 
in  which  the  suit  is  brought,  is  or  has  been  instituted  or  pros- 
ecuted, for  the  purpose  of  restraining  or  enjoining  him,  or  if  the 
suit  is  one  in  which  there  can  be  a  final  determination  of  the  con- 
troversy 80  fao*  as  it  concerns  him,  without  the  presence  of  the  other 
defendants  as  parties  in  the  cause,  then,  and  in  every  such  case,  the 
defendant,  who  is  a  citizen  of  a  state  other  than  that  in  which  the 
suit  was  brought,  may,  at  any  time  before  the  trial  or  final  hearijig 
of  the  case,  file  a  petition  for  the  removal  of  the  cause,  as  against 
him,  into  the  next  circuit  court  of  the  United  States,  to  be  held  in 
the  district  where  the  suit  is  pending,  and  offer  good  and  sufficient 
security  for  his  entering  in  such  court,  on  the  first  day  of  its  ses- 
sion, copies  of  said  process  against  him,  and  of  all  pleadings,  depo- 
sitions, testimony,  and  other  proceedings  in  said  cause  affecting  or 
concerning  him,  and  also  for  his  then  appearing  and  entering 
special  bail  in  the  case  if  special  bail  was  originally  required 
therein;  and  it  shall  be  thereupon  the  duty  of  the  state  court  to 
accept  the  seci'rity  and  proceed  no  further  in  the  cause  against  the 
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defendant  80  applying  for  its  remoyal;  and  any  bail  that  may  have 
oeen  originally  t^en  shall  be  discharged,  and  the  said  oopies  being 
entered  as  aforesaid  in  such  court  of  the  United  States,  the  cause 
tfhall  then  proceed  in  the  same  manner  as  if  it  had  been  brought 
there  by  original  process  against  the  defendafUy  who  shall  haye  sj 
filed  a  petition  for  its  removal  as  above  provided.  It  is  also  pro- 
vided that  such  removal  of  the  cause,  as  against  the  defendant 
petitioning  therefor,  into  the  United  States  court,  shall  not  be 
deemed  to  prejudice  or  take  away  the  right  of  the  plaintifr  to  pro- 
ceed at  the  same  time  with  the  suit  in  the  state  court  as  against  the 
other  defendants,  if  he  shall  desux)  to  do  so. 

By  the  act  of  congress  passed  2d  March,  1867  (14  U.  S.  Stats. 
at  Large,  558),  it  is  declared,  that,  where  a  suit  is  now  pending, 
or  may  hereafter  be  brought,  in  any  state  court,  in  which  there  is 
A  controversy  between  a  citizen  of  tiie  state  in  which  the  suit 
is  brought  and  a  citizen  of  another  state,  and  the  matter  in  dis- 
pirte  exceeds  the  sum  of  t500  exclusive  of  costs,  such  citizen  of 
another  state,  whether  he  be  plaintiff  or  defendant,  if  he  will 
make  and  file  in  such  state  court  an  affidavit,  stating  that  he 
has  reason  to  and  does  believe,  that  ^m  prejudice  or  local  influence 
he  will  not  be  able  to  obtain  justice  in  such  state  court,  may,  at  any 
time  before  the  final  hearing  or  trial  of  the  suit,  file  a  petition  to 
4nich  state  court  for  the  removal  of  the  suit  into  the  next  circuit 
•court  of  the  United  States,  to  be  held  in  the  district  where  the  suit 
is  pending;  and  offer  good  and  sufficient  security  for  his  entering  in 
«u€h  court,  on  the  first  day  of  its  session,  copies  of  all  process,  plead- 
ings, depositions,  testimony,  and  other  proceedings  in  such  suit,  and 
4oing  such  other  appropriate  acts  as  by  the  act  to  which  this  act 
is  amendatory  (act  of  July  27, 1866)  are  required  to  be  done  jipon 
the  removal  of  a  suit  into  the  United  States  court;  and  it  shall  be 
thereupon  the  duty  of  the  state  court  to  accept  the  security  and 
proceed  tw  further  in  the  suit;  and  the  said  copies  being  entered  as 
aforesaid  in  such  court  of  the  United  States,  the  suit  shall  there 
proceed  in  the  same  manner  as  if  it  had  been  brought  there  by  orig- 
inal process;  and  vUl  the  provisions  of  the  act  to  which  this  is 
amendatory  respecting  any  bail,  attachment,  injunction  or  other 
restraining  process,  and  respecting  any  bond  of  indemnity,  or  any 
-obligation  given  upon  the  issuing  or  granting  any  attachment, 
injunction,  or  other  restraining  process,  shall  apply  virith  like  force 
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and  effect  in  all  respects  to  similar  matters^  process  or  things,  in 
the  suit  for  the  removal  of  which  this  act  provides. 

But  two  points  were  seriously  insisted  upon  in  the  argument  for 
the  plaintiff  in  error.  First,  that  Stewart  had  the  right  to  traverse 
the  affidavit  of  Mordeeai  filed  in  conformity  to  the  above  recited 
acts.  Second,  that  the  United  States  circuit  court  cannot  take 
jurisdiction  of  the  case,  because  Cutts,  who  is  a  party  defendant 
with  Mordeeai  in  the  bill,  is  a  citizen  of  Georgia^  and  his  rights  can* 
not  be  adjudicated  in  the  circuit  courts  in  the  same  state  in  which 
the  complainant  in  the  bill  resides. 

It  is  sufficient  reply  to  the  first  ground  to  say  that  the  act  of 
congress  is  plain  and  imperative.  It  leaves  nothing  to  construction* 
When  the  affidavit  is  filed  and  the  bond  given  as  required  by  it,  it 
declares  that  it  shall  be  the  duty  of  the  state  court  to  accept  the 
security  and  proceed  no  further  in  the  suit  K  a  traverse  of  the 
affidavit  should  be  allowed,  and  a  trial  had  upon  it,  this  would  be  a 
further  proceeding  which  is  forbidden  by  the  act  Besides,  the 
reason  of  the  law  is  against  this  view.  If  the  prejudice  or  local 
influence  does  in  fact  exist,  which  denies  justice  to  the  citizen  of 
the  other  state,  who  makes  the  affidavit,  it  would  operate  the  same 
denial  of  justice,  perhaps  in  a  greater  degree,  on  the  trial  of  the 
issue  formed  upon  the  traverse  of  the  affidavit. 

We  are  equally  clear  that  the  other  ground  cannot  be  sustiiiiivid* 
Here  the  suit  or  bill  was  brought  by  Stewart  against  Mordeeai,  a 
citizen  of  South  Carolina,  who  was  plaintiff  in  the  common-law 
proceeding,  for  the  "purpose  of  restraining  and  enjoining  him.** 
This  is  one  ground  for  the  transfer.  Another  is,  that  "  there  can  be 
a  final  determination  of  the  controversy,  so  far  as  concerns  Mmy  in 
the  United  States  court,  without  the  presence  of  Cutts."  K  the 
claim  set  up  by  Stewart,  to  have  the  note  on  which  he  is  a  surety 
credited  with  the  amount  of  usurious  interest  paid  by  Cutts  to 
Mordeeai  in  other  transactions,  can  be  sustained  at  all,  it  can  be 
sustained  as  well  without  the  presence  of  Cutts  as  a  party  as  if  he 
was  present  K  the  amount  should  be  allowed,  and  it  is  sufficient  to 
satisfy  the  note  on  which  he  is  surety  for  Cutts,  the  verdict  must  be 
for  him  in  the  state  court  or  the  United  States  court ;  if  not,  it  could 
not  be  for  him  in  either.  If  it  entitles  him  to  a  credit,  he  can  get 
the  benefit  of  it  in  either  court  If  he  needs  the  testimony  of  Cutts, 
he  can  have  it  under  the  rules  of  evidence  which  prevail  in  either 
30urt    Why,  then,  'may  not  the  final  determination  of  the  contro» 
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Tersy,  so  far  as  it  concerns  Mordecai,  be  reached  in  the  United  States 
courts  without  the  presence  of  Cutts  as  a  party,  and  with  as  much 
justice  to  Stewart  as  if  Cutts  were  a  party  ? 

But  it  is  said  the  right  of  Cutts  cannot  be  protected  in  this  nr^y. 
Why  not  ?  If  Stewart  can  set  up  the  usury,  and  defeat  the  recovery 
of  Mordecai,  it  will  inure  to  the  benefit  of  Cutts  as  much  Jis  if  he 
were  a  party.  If  Stewart  shows  in  the  United  States  court  that  the 
debt  is  paid,  and  gets  judgment  accordingly,  Cutts  is  no  longer  liu])1e 
upon  ity  either  in  the  state  or  federal  courts.  And  if  the  amount 
for  which  Mordecai  is  liable  to  Cutts  exceeds  the  amount  of  tlie 
note,  so  as  to  entitle  Cutts  to  a  judgment,  he  is  not  barred  from 
recovering  it  in  a  proper  proceeding,  by  the  judgment  in  the  Uiiitrd 
States  court  in  the  case  between  Stewart  and  Moixlecai.  The  act  of 
congress  is  explicit,  that  the  removal  of  the  case  to  the  United 
States  court,  by  the  defendant  making  the  application,  shall  not  be 
deemed  to  "prejudice  or  take  away  the  right  of  the  plaintiff  to  jin)- 
ceed  at  the  same  time  with  the  suit  in  the  state  court  against  *thc 
other  defendants,  if  he  shall  desire  to  do  so."  In  other  words,  the 
removal  of  the  case  as  to  Mordecai  amounts  to  a  severance,  and 
authorizes  the  litigation  to  be  conducted  partly  in  each  court ;  juo 
vided  the  rights  of  Mordecai  can  be  determined  in  the  United  Statcf* 
court  without  the  presence  of  Cutts. 

Again,  if  there  are  rights  between  Stewart  and  Cutts  to  be 
adjusted,  that  can  be  done  in  the  state  court  as  well  as  if  this  pro- 
ceeding as  to  Mordecai  had  not  been  transferred  to  the  federal  court 

Let  the  judgment  of  the  court  below  be  affirmed. 
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SiKSy  plaintiff  in  error^  y.  Cox. 

(40GA.7B.) 
Oantraet — me€uur6  <tf  damages. 

An  agreement  to  deliver  flpedfle  uticleB,  to  be  worth  a  specified  «moiint»  to 
legally  fulfilled  by  the  payment  of  the  money  in  lien  of  the  artidea. 

Action  on  contract  The  facts  are  Bofficiently  aet  forth  in  the 
opinion. 

W,  8.  JohnsaUi  for  plaintiff  in  error. 

Robert  Ihombs,  A,  T.  Ahermany  Mathews  d  B&idy  for  defendant 

Bbowk,  0.  J.  By  the  first  contract  between  the  parties  to  this 
case,  Sims  agreed  to  purchase  a  plantation,  with  the  stock,  etc, 
npon  it,  from  Cox,  for  one  hundred  bales  of  middling  cotton,  ayerag* 
ing  four  hundred  pounds  each,  to  be  deliyered  at  the  Lexington 
depot  by  the  Ist  day  of  February,  1867,  and  one  hundred  bales, 
averaging  four  hundred  pounds  each,  by  the  1st  day  of  Pebmary, 
1868,  or  so  soon  as  it  could  be  put  in  good  merchantable  style  for 
market,  with  interest  on  110,000,  for  twelve  months,  in  the  currency 
of  the  country.  And,  in  case  of  the  first  hundred  bales,  it  is  said  in 
the  written  contract,  that  said  Sims  guarantees  to  said  Oox  an  aver- 
age of  $100,  in  gold,  for  each  bale  of  said  cotton,  with  the  privilege 
of  paying  the  said  Cox  $10,000,  in  specie,  or  its  equivalent,  in  lieu 
of  the  one  hundred  bales  of  cotton. 

Sims  afterward  found  himself  unable  to  meet  his  engagements, 
probably  owing  to  the  great  fall  in  cotton,  and  the  parties  entered 
into  another  contract,  by  which  they  agreed  to  rescind  the  first  con- 
tract ;  and  Sims  was  to  return  the  plantation  and  stock,  or  very 
nearly  all  of  it,  to  Cox,  and  was  to  deliver  to  Cox  eighty  bales  of 
cotton,  averaging  four  hundred  pounds,  and  averaging  in  quality 
middling — seventy  to  be  delivered  at  once,  and  the  other  ten  within 
the  present  week.  And,  in  addition  to  this,  Sims  also  promised,  as 
part  of  the  consideration  for  the  rescission  of  the  contract,  to  deliver 
to  Cox,  at  said  depot,  on  or  before  the  1st  day  of  February,  1869, 
nearly  one  year  after  the  date  of  said  second  contract,  twenty  bales 
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«>/ cotton^  in  good  order,  averaging  in  weight  fonr  hundred  pounds 
to  the  bale,  and  averaging  in  quality  middling ;  and  said  Sims 
guaranteed  to  said  Cox,  that  said  cotton  would  be  toorth  to  him  six- 
teen aiid  one-half  cents  per  pound,  in  the  common  currency  of  the 
country. 

When  the  time  for  payment  came,  cotton  was  worth  twenty  six 
and  one-half  cents  per  pound  in  the  market.  Sims  rel'used  to 
deliver  the  cotton,  and  tendered  to  Cox  its  value,  estimated  at  sixteen 
and  one-half  cents  per  pound,  in  payment  of  the  claim.  This  Cox 
refused  to  receive,  and  brought  this  suit  for  the  market  value  of  the 
cotton  at  the  time  it  was  due.  And  the  question  for  adjudication 
in  the  court  below  was  as  to  the  measure  of  damages.  The  court 
held,  that  the  value  of  the  cotton  at  the  time  it  was  due  was  the 
amount  to  which  plaintiff  was  entitled,  which  the  jury  found.  And 
this  ruling  is  assigned  as  error. 

Construing  the  two  contracts  together,  and  looking  to  all  the 
facts  and  circumstances  of  this  transaction,  we  think  the  parties 
intended  to  stipulate  what  should  be  the  measuie  of  damages,  in 
case  of  the  non-delivery  of  the  cotton,  or  in  case  it  should  not  be 
worth  sixteen  and  one-half  cents  per  pound  when  due.  Sims  had 
I'urchased  the  plantation  and  stock  for  two  hundred  bales  of  cotton, 
to  be  delivered  as  stipulated  in  the  first  conti*act,  and  had  guaran- 
teed that  the  first  hundred  bales  should  be  worth  $100  per  bale,  in 
gold,  with  the  privilege  to  pay  that  sum  per  bale  in  lieu  of  the  cot- 
ton. It  is  a  well-known  fact  that  the  price  of  cotton  had  declined 
very  rapidly,  and  Sims,  no  doubt,  found  himself  unable  to  dehver 
the  cotton  and  make  good  the  guarantee,  or  to  pay  the  $10,000 
in  gold.  Cox  then  required  one  hundred  bales  of  cotton,  one- 
half  of  the  whole  number  agreed  upon  as  the  price  of  the  planta- 
tion, as  a  consideration  for  the  rescission  of  the  contract.  And  as 
Sims  could  pay  but  eighty  bales,  he  agreed  to  take  them,  and  give 
him  one  year  to  make  the  other  twenty  bales,  but  required  a  guaran- 
tee from  Sims  that  the  cotton  on  which  he  gave  the  indulgence 
should  be  worth  to  him  sixteen  and  one-half  cents  per  pound.  In 
other  words,  he  fixed  the  price  of  a  rescission  of  the  contract  at  eighty 
l)ales  of  cotton,  paid  down,  and  twenty  more,  to  be  worth  sixteen 
nnd  one-half  cents  per  pound,  payable  in  twelve  months  thereafter. 

We  think  the  just  and  fair  construction  of  the  contract  is,  that 

tlie  parties  agreed  upon  eighty  bales  of  cotton  to  be  delivered  then, 

ana  twenty  more,  worth  sixteen  and  one-half  cents  per  pound,  the 
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next  February,  as  fall  satisfaction  to  Oox.  In  case  the  cotton  had 
been  worth  only  six  and  a  half  cents  per  pound  when  due,  the 
measure  of  damages  stipulated  for  would  haye  been  sixteen  uud  one- 
half  cents  per  pound,  or  ten  cents  per  pound  more  than  niaik(  t 
value.  On  the  other  hand,  as  it  was  worth  twenty-six  and  ouo-ihilf 
cents,  we  think  sixteen  and  one-half  cents,  or  ten  cents  less  thaa 
the  market  yalue,  was  still  the  measure  of  damages  stipulated  i>y 
the  parties.  This  was  mutual  and  just  Ohipman  on  Cpnlracis 
.lays  down  the  rule,  as  follows:  "If  A.  give  B.  a  note  for  tlOO,  pay- 
able in  wheat,  at  a  future  day,  at  seventy-five  cents  per  bushel,  aiu( 
wheat,  on  the  day  of  payment,  be  II  per  bushel,  A.  may,  at  his  elec- 
tion, pay  in  wheat  of  an  average  quality,  at  seventy-five  cents  per 
bushel,  or  pay  HOC  in  money.  ^ 

"  AU  agreements  to  pay  in  specific  articles  are  presumed  to  be 
made  in  favor  of  the  debtor,  and  he  may,  in  all  cases,  pay  the  amount 
of  the  debt  in  money,  in  lieu  of  the  articles,  which,  by  the  terms  of 
the  contract,  the  creditor  had  agreed  to  receive  instead  of  money. 
Poth.  on  Obi.,  No.  497.  This  case  falls  within  the  same  principlei, 
and  the  debtor  may  pay  the  money  instead  of  the  wheat,  for  the 
nature  of  the  contract  is  this:  The  creditor  agreed  to  receive  wheat 
instead  of  money,  and  as  the  parties  concluded  that  the  price  of 
wheat  would,  at  the  time  of  payment,  be  seventy-five  cents  pe" 
bushel,  to  avoid  any  dispute  in  relation  to  the  price,  fixed  it  in  the 
contract  at  seventy-five  cents  per  bushel,  and  if  wheat  at  the  time 
of  payment  be  at  fifty  cents  per  bushel,  still  the  debtor  may  pay  in 
wheat  at  seventy-five  cents."  See  Chipman  on  Contracts,  35  and  36 ; 
3  Conn.  60;  6  Wend.  393. 

We  think  this  case  falls  within  the  rule  laid  down  by  this  authox, 
and  the  decisions  referred  to. 

JudgmefU  reversed. 


DEOEMBEB  TEBM,  lbd9.  563 

Beid  T.  The  Eatonton  Mannfactnring  Company. 


Reip  et  al,  plaintiff  in  error,  y.  The  Eatoktok  MAKUFAOTuniifa 

Com PAirr  ei  dL 

(40aa.96.) 

Corporatidu — Personal  liahilUy  of  itockhoideri, 

A  corporation  cannot,  hj  resolution  or  by-laws,  impose  personal  and  individual 
liability  npon  its  members,  unless  the  power  is  specifically  granted  in  the 
charter  or  by  general  statute.  The  capital  stock  is  the  fund  out  of  which 
the  debts  of  a  corporation  must  be  paid,  and  diyidends  of  profits  already 
paid  to  the  stockholders  cannot  be  reached  by  creditors  of  the  corporation. 
Funds  due  to  a  corporation  (as  for  rent)  may  be  reached  by  proper  process. 

Oreditor's  bill.  The  Eatonton  Mannfactnring  Company  was 
incorporated  in  1835,  and,  having  no  capital  except  that  inyested  in 
bnildings  and  machinery,  relied  on  borrowing  money  for  running 
the  factory.  Their  charter  imposed  no  personal  liability  on  the 
stockholders,  and  in  order  to  obtain  credit  said  stockholders,  in  1849, 
met  and  enacted  a  series  of  by-laws,  by  which  they  pledged  their 
individual  credit  in  proportion  to  the  shares  held  by  each.  On  this 
understanding  Reid  became  the  creditor  of  the  company  and 
obtained  judgment  to  the  amount  of  $20,000.  In  1861  the  com- 
pany suspended  operations,  and  during  the  following  year  the  fac- 
tory was  hired  and  run  by  the  Putnam  Manufacturing  Company, 
at  a  rent  of  $2,000,  which  was  never  paid,  although  the  profits  were 
very  large.  In  1862  the  corporation  again  resumed  operations  and 
continued  until  1864  (when  the  factory  was  destroyed  by  Sherman's 
army),  making  immense  profits,  and  distributing  dividends  regard- 
less of  Reid's  claim  of  $20,000.  In  one  year  the  dividends  were 
$240,000  and  the  subsequent  year,  $250,000. 

A  mill  belonging  to  the  corporation  has  been  run  by  the  president 
thereof  since  the  suspension  in  1864.  The  company  is  dissolved 
and  owes  $60,000,  with  corporate  assets  of  $10,000.  The  creditors 
now  claim  said  rent,  dividends  and  the  profits  on  the  mill,  or  so 
much  as  will  satisfy  their  demands ;  and  that  the  stockholders  be 
held  personally  liable  for  the  indebtedness  pro  raicu 

The  bill  was  dismissed,  and  the  case  is  brought  to  this  court  on 
errors  assigned. 

Wingfield  £  Capers,  for  plaintiffs  in  error. 

nomas  0,  Lawson^  Neshiis  <&  Jackson,  for  defendant. 
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Browk,  C.  J.  The  charter  of  this  company  contains  no  indi- 
vidual liability  clause^  and  no  general  statute  of  this  state  imposed 
any  such  liability  when  the  chartei-  was  granted.  And  we  hold  that 
it  was  not  in  the  power  of  a  majority  of  the  stockholders,  by  any 
by-law  which  they  might  pass,  to  impose  any  such  liability.  This 
very  question  is  decided  by  the  supreme  court  of  Massachusetts  in 
the  Trustees,  etc.,  v.  Flint,  13  Met.  539.  In  that  case  the  charter 
imposed  no  personal  liability  upon  the  stockholders.  But,  under 
the  nsual  power  given  for  that  purpose,  the  stockholders  met  and 
enacted  by-laws,  of  which  the  following  was  one:  "The  members 
of  this  association  pledge  themselves  in  their  individual,  as  well  as 
their  collective,  capacity,  to  be  responsible  for  all  moneys  loaned  to 
this  association,  and  for  repayment  of  which  the  treasurer  may  have 
given  his  obligation,  agreeably  to  the  direction  of  the  directors," 
This  by-law  was  printed  and  distributed  by  the  corporators. 

John  Flint,  as  the  treasurer,  afterward  executed  the  note  sued 
ujion  under  this  by-law.  Judgment  was  obtained  against  the  cor- 
poration, and  execution  issued,  and  was  returned  "  wholly  unsatis- 
fied." Suit  was  then  brought  against  Flint  as  a  stockholder,  and 
the  supreme  court  of  Massachusetts  held  that  he  was  not  liable. 
They  say:  "It  is  not,  in  the  opinion  of  the  court,  within  the 
powers  conferred  upon  this  and  similar  corporations  to  impose  upon 
their  members,  by  any  such  by-law,  any  personal  and  individual 
liability  to  third  persons,  beyond  such  as  are  specified  in  the  charter, 
or  in  the  general  laws  of  the  commonwealth.  Such  a  power  would 
be  liable  to  great  abuse,  and  would  subject  any  member  of  a  cor- 
poration, however  liberal  its  charter  in  excluding  individual  lia- 
bility, to  be  made  responsible  for  the  entire  indebtedness  of  the 
corporation."  The  court  adds:  "The  proposed  evidence  (of  the 
declarations  of  the  defendant  that  such  liability  existed)  w^ould 
therefore  be  inadmissible  on  the  trial  of  this  case  before  the  jury, 
as  it  would  not  tend  to  change  the  defendant.  Whether  for  such 
false  representations  he  may  be  held  responsible  to  those  to  whom 
he  made  them,  or  who  may  have  lent  their  money  upon  the  faith 
of  them,  is  a  question  not  now  before  ua"  We  think  this  decision 
sound  law,  and  we  adopt  it  in  this  case. 

2.  Upon  the  other  question  made  by  this  record  we  are  also  well 
satisfied.  There  is  no  allegation,  by  complainants  in  the  bill,  that 
tlie  corporation  was  insolvent  when  the  dividends  were  made,  or 
that  there  was  any  fraud  or  collusion  to  their  injury.     At  that  time 
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the  company  was  doing  a  profitable  business,  and  the  property  held 
by  them  as  capital  stock  was  amply  sufficient  for  the  payment  of 
all  the  indebtedness  of  the  corporation.  The  dividends  were  no 
doubt  made  in  good  faith,  without  any  intention  to  defraud  or 
injure  creditors,  and  made  at  a  time  when  creditors  were  >y  no 
means  anxious  to  receive  the  only  currency  of  the  country  (con- 
federate treasury  notes)  in  payment  of  the  debts  due  them.  After- 
ward the  factory  was  burnt,  during  the  war,  by  General  Sherman's 
army,  which  reduced  the  company  from  a  high  state  of  prosperity 
to  hopeless  insolvency.  Under  these  circumstances,  we  hold  that 
creditora  have  no  right  to  compel  the  stockholders  to  refund  the 
dividends  for  their  benefit. 

The  capital  stock  was  a  trust  fund  for  the  payment  of  the  debts 
of  the  corporation,  upon  the  faith  of  which  alone  the  law  presumes 
the  credit  was  given,  unless  other  security  was  taken  at  the  time  by 
the  ci'editor.  In  the  case  of  Wood  et  ah  v.  Duminer  et  al,  3  Mason, 
311,  Mr.  Justice  Story  says:  "It  appears  to  me  very  clear,  upon 
general  principles,  as  well  as  legislative  intention,  that  the  capital 
stock  of  the  bank  is  to  be  deemed  a  pledge  or  trust  fund  for  the 
payment  of  the  debts  contracted  by  the  bank.  The  public,  as  well 
as  the  legislature,  have  always  supposed  this  to  be  a  fund  ap])ro- 
priated  for  such  purpose.  The  individual  stockholders  are  not 
liable  for  the  debts  of  the  bank  in  their  private  capacities.  Tlie 
charter  relieves  them  from  personal  responsibility,  and  substitutes 
the  capital  stock  in  its  stead.  Credit  is  universally  given  to  this 
fund  by  the  public  as  the  only  means  of  repayment."  The  same 
rule  which  applies  to  a  bank  is  applicable  to  any  other  corporation. 
Again  Judge  Story  says:  "They  (the  stockholders)  have  the  full 
benefit  of  all  the  profits  made  by  the  establishment,  and  cannot  take 
any  portion  of  tlie  fund  (the  capital  stock)  until  all  other  claims 
on  it  are  extinguished." 

The  same  doctrine  is  held  by  Judge  Lumpkii^,  in  Hightower  v. 
TJiorntoth  et  al,  8  Ga.  500,  where  he  says :  "  The  capital  stock  of  a 
corporation,  like  that  of  a  limited  partnership  or  joint-stock  com- 
pany, under  the  act  of  this  state  of  1837  (Hotch.  373),  is  the 
amount  fixed  upon  by  the  partners  or  associations  as  their  stake  in 
the  concern.  Upon  this  they  get  credit  and  transact  business.  Tt 
may  not  all  be  actually  jt?aiV?  in,  still  they  are  liable  to  the  public 
for  the  amount  thus  fixed.    Additions,  on  the  other  hand,  may  be 
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made  to  the  original  stock  by  a  successful  prosecution  of  thebusinefis, 
still  ihoae profits  do  not  constitute  capital 

We  ai*e  satisfied  this  bill  is  not  maintainable  upon  either  of  the 
grounds  taken.  If  any  of  those  who  constitute  the  stockholders  of 
this  company  have  been  guilty  of  fraudulent  misrepresentations  in 
procuring  credit  for  the  corporation,  they  are  liable  in  a  proper 
form  of  action,  as  individuals,  to  any  one  injured,  just  as  they 
would  be  for  like  fraud  in  any  other  matter;  but  they  are  not  liable 
as  stockholders,  under  this  by-law,  for  the  debts  of  the  corporation, 
nor  are  they  liable  to  refund  the  dividends  received  by  them,  under 
the  circumstances  detailed  by  this  bill,  for  the  benefit  of  creditors. 
They  must  look  to  the  corporate  prop>3rty — the  capital  stock — for 
satisfaction,  and  to  such  other  personal  security  as  they  may  have 
taken  for  their  better  protection. 

Establish  the  rule  that  creditors  may  compel  the  stockholders  of 
an  insolvent  corporation  to  refund  dividends  received  in  a  fair 
course  of  business,  and  no  man  would  be  safe  in  holding  stock.  At 
tbe  time  the  dividends  are  made  the  corporation  may  be  in  a  pros- 
perous condition,  as  was  the  case  here,  and  a  stockholder  may 
receive  the  dividends  in  good  faith  as  the  legitimate  incomes  of  his 
capital,  and  after  he  has  sold  his  stock  and  ceased  to  have  any 
interest  in  the  company,  some  calamity  may  befall  the  company, 
which  may  (jause  its  insolvency,  and  creditors,  under  the  rule  con- 
tended for,  may  compel  him  to  repay  the  dividends,  with  interest, 
for  their  benefit  We  do  not  think  dividends,  already  paid  out,  are 
a  trust  fund  for  the  payment  of  debts,  which  may  be  followed  by 
creditors  in  a  court  of  chancery  and  recovered  for  that  purpose. 

But  we  will  not  say  that,  in  a  proper  case,  where  the  corporation 
is  insolvent,  and  the  capital  stock,  upon  the  faith  of  which  the 
credit  was  given,  has  become  insufficient  for  the  payment  of  the 
debts  of  the  company,  a  case  might  not  be  made  where  a  court  of 
equity  would  enjoin  the  payment  of  future  dividends  to  the  stock- 
holders  till  the  debts  are  paid.  Nor  do  we  qiiestion  the  right  of  the 
creditors,  in  a  court  of  equity,  to  compel  stockholders  to  refund 
dividends  made  to  them  out  of  the  capital  stock  itself.  The  whole 
capital  stock  is  a  trust  fund  for  the  payment  of  the  debts  contracted 
upon  the  faith  of  it,  which  the  stockholders  cannot  divert  from 
that  object  by  distributing  it  as  dividends,  or  otherwise  dividing  it 
among  themselves. 
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B.  In  reference  to  the  rent  claimed  by  these  creditors  for  the  use 
of  the  factory  daring  the  year  when  it  was  run  by  part  of  the  stock- 
holders,  under  the  name  of  the  Putnam  County  Manufacturing 
Company,  we  hare  only  to  remark,  that,  if  any  thing  is  due  bhe 
oomp^i^ny,  a  judgment  creditor  has  an  ample  remedy  at  law,  and  can 
reach  it  by  process  of  garnishment 

Let  the  judgment  be  affirmed. 


Oarbugi,  plaintiff  in  error,  y.  The  Atulktio  Fibb  Iksubanob 

COMPANT. 

(40  Oa.  ISft.) 

CoTitraet  of  imuranee — patoen  of  agent, 

A  policy  of  insarance  requiring  that  consent  to  sabseqaent  insurance  upon 
the  same  property  should  he  in  writing  will  not  he  rendered  void  when  the 
agent  of  the  company  gives  such  consent  verbaUy,  and  the  insured,  in  good 
faith,  acts  upon  it. 

The  powers  of  ^an  agent,  whose  duty  it  is  to  take  and  revoke  risks,  include 
the  power  of  consenting  to  a  prior  or  subsequent  insurance  on  the  property. 

m 

Action  on  an  insurance  policy.  The  principal  facts  in  this  case 
and  those  tc  which  the  court  directed  their  attention  are  as  fol- 
lows: Carrugi  insured  certain  property,  to  the  ralue  of  $5,000, 
in  the  Atlantic  Fire  Insurance  Company,  of  Brooklyn,  New 
York,  in  January,  1866.  One  of  the  conditions  of  the  policy  was, 
^  If  any  other  insurance  has  been,  or  shall  be  hereafter,  made  upon 
said  property,  and  not  consented  to  by  this  company  in  writing,  this 
policy  shall  be  null  and  void.*'  Carrugi  obtained  two  renewals  of 
the  said  policy,  but  before  the  last  renewal  he  requested  an  addi- 
tional insurance  of  $5,000  of  the  agent  of  the  Atlantic  Fire  Insur- 
ance Company,  and  was  told  that  said  company  had  not  authorized 
him  to  insure  more  than  $5,000  on  any  property.  Carrugi  then 
stated  to  the  agent  that  he  would  get  the  additional  insurance  in 
some  other  company,  which  was  consented  to  by  the  agent,  but  not 
in  writing.  Acting  upon  this  yerbal  assent,  Carrugi  obtained  the 
additional  $5,000  insurance  in  other  companies.  The  property  was 
destroyed.    The  company  refuse  to  pay  the  loss,  insisting,  among 
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other  points,  that  the  fEdlnre  to  haxe  the  written  oonsent  of  the 
company  avoided  the  contract  A  trial  was  had,  and  yerdict  ren- 
dered for  plaintiff  for  14.625,  principal,  besides  interest  Defend- 
ant's counsel  moved  for  a  new  trial  on  varions  grounds,  and  Judge 
JoHKSOK  granted  a  new  trial  without  assigning  reasons.  This  was 
assigned  as  error. 

Benning,  Ramsey  di  BusseU,  for  plaintiff  in  error. 

Moses  S  Gerrard,  for  defendant 

McGat,  J.  This  is  an  imi)ortant  question,  one,  within  the  last 
few  years,  of  yery  common  occurrence,  but  neyer  yet  distinctly 
before  this  court  Insurance  agents,  of  whom  every  hamlet  has  its 
supply,  are  very  anxious  to  take  risks,  and  our  people  are  too  prone 
to  trust  entirely  to  them,  as  to  what  it  is  necessary  to  do  to  comply 
with  the  terms  and  regulations  of  their  companies.  A  man  franklj 
informs  the  agent  that  he  has  already  one  insurance,  and  desires 
another.  Perfect  good  faith  exists  on  his  part  He  tells  the  truth 
and  the  whole  truth.  He  trusts  the  preparation  of  the  papers  to 
the  agent,  and  finds,  when  a  loss  occurs,  that  because  the  agent  hns 
failed  to  enter  in  writing  upon  the  policy  the  fact  that  the  company 
is  aware  of,  and  consents  to,  the  prior  insurance,  the  policy  is  said 
to  be  void.  So,  too,  after  the  policy  has  issued,  he  desires  additional 
insurance ;  he  informs  the  agent  of  it,  he  approves  and  consents, 
and  the  insured,  thinking  all  right,  takes  new  risks,  pays  out  his 
money,  and  at  the  very  time  he  feels  that  he  has  made  himself 
doubly  safe,  he  has  only  done  that  which  makes  his  policy  void. 
This  is  an  every-day  occurrence,  and  arises  from  the  introduction 
of  this  new  clause,  only  lately  thought  of,  in  insurance  policies. 

We  have  given  this  matter  great  consideration,  and  have  come  to 
the  conclusion,  that,  if  the  agent  be,  in  fact,  informed,  and  do,  in 
fact,  consent,  and  the  insured,  relying  on  that  consent,  do,  in  good 
faith,  pay  out  his  money,  it  does  not  make  the  policy  void. 

The  company,  in  this  case,  is  a  foreign  corporation,  its  agent  here 
IS  its  representative,  and  is  a  general  agent,  for  all  the  purposes  of 
taking  and  revoking  risks;  prima  facie,  those  who  deal  with  the 
agent,  in  the  line  of  the  business,  have  a  right  to  consider  him  as 
autnorized  to  do  and  consent  to  all  acts  within  the  scope  of  the 
business.    Consent  to  a  prior  or  subsequent  insurance  is  within 


DEGEMBEB  TEBM,  1869.  569 


Camigi  ▼.  The  Atlantic  Fire  Insurance  Company. 

tliat  scope,  as  the  eyery-day  practice  of  the  oountry  proves,  and  if 
an  agent  does,  in  fact,  so  consent,  and  the  insured,  in  good  &ith, 
acts  upon  it,  we  think  it  is  fraud  upon  the  insured  for  the  compauj 
to  set  up  that  they  had  stipulated  this  consent  to  be  in  writing. 

It  will  be  noticed  that  this  stipulation  has  nothing  really  to  do 
with  the  contract  of  insurance.  Double  insurances  are  perfectly 
legal.  They  are,  in  fact,  an  advantage  to  the  company,  since,  in 
case  of  loss,  they  can  compel  a  division  of  the  loss.  The  only  object 
of  this  clause,  at  least  the  only  legitimate  object,  is  to  guard  against 
the  over  insurance  of  the  property,  and  the  consequent  temptation 
to  crimes.  But,  when  it  affirmatively  appears  that  the  consent  was 
given,  and  that  the  insured  has  acted  upon  it,  we  think  it  would  but 
be  the  perpetration  of  a  fraud  to  permit  the  company  to  take  advan- 
tage of  its  own  wrong,  and  escape  liability,  because  its  agent  has 
&iled  to  do  his  duty  to  the  insured. 

For  myself,  I  am  of  opinion  that  such  stipulations  are  void. 
Parties  may  stipulate  as  they  please,  in  their  contracts,  as  to  the 
several  rights  and  obligations  of  each,  but  the  mode  by  which  it 
shall  be, proven,  whether  or  not  there  has  been  a  breach  or  perform- 
ance of  those  stipulations,  is  ma*-ter  to  be  regulated  by  law,  and  not 
by  the  stipulations  of  £he  parties.  Whether  parol  evidence  is  admis- 
sible to  prove  the  facts,  or  whether  they  ran  only  be  proven  by 
writing,  it  seems  to  me  is  regulated  by  law,  on  grouuds  of  public 
policy,  and  for  the  public  convenience,  and  is  not  matter  of  stipula- 
tion. Would  a  promissory  note  from  A.  to  B.,  stipulating  that  no 
proof  of  its  discharge  should  be  taken,  unless  it  were  proven  by  two 
witnesses,  be  binding  ?  Would  a  contract  to  be  performed  on  a 
certain  day,  and  stipulating  that  the  day  should  not  be  altered  by  a 
subsequent  contract,  without  proof  in  writing,  signed  by  the  obligee, 
bind  the  obligor,  if,  in  fact,  for  a  new  consideration,  there  should  be 
a  change  of  the  day,  and  no  writing  be  taken?  I  think  not,  and  I 
think  these  stipulations  stand  on  the  same  footing.  It  is  an  attempt 
to  change  the  rules  of  evidence,  to  make  a  new  law,  to  regulate  the 
proceedings  of  the  courts.  This  is  not  like  the  execution  of  a  promise, 
which  contains  limitations  as  to  the  mode  of  its  exercise.  This  .is 
a  simple  attempt  to  change  the  mode  by  which  the  courts  should 
arrive  at  whether  there  has  been  a  performance  or  breach  of  a  cou" 
tract.  In  my  judgment,  parties  cannot  do  that.  Such  rules  anJ 
modes  are  regulated  by  law,  on  grounds  of  public  policy.    They 

might  as  well  stipulate  that  the  fact  of  consent  should  be  proven 
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only  by  the  personal  attendance  of  the  witness,  and  not  by  interrog- 
atories, or  that  it  should  not  be  proven,  as  our  law  now  permits,  by 
the  parties. 

The  judgment  of  the  court,  in  this  case,  is,  however,  put  upon 
the  ground  that  it  would  be  a  fraud  upon  the  rights  of  the  insured, 
after  he  has  got  the  consent  of  the  agent,  and  aded  upon  il,  to  insist 
cipon  the  written  consent  The  issue  before  the  jury,  in  this  case, 
Is  wholly  one  of  bana  fides.  If  there  was  an  intent,  on  the  part  of 
darrugi,  to  defraud,  as  a  matter  of  course  the  policy  is  void.  It  is 
the  essence  of  these  contracts  that  there  should  be  Uie  utmost  good 
faith,  and  this  on  grounds  of  public  policy,  independent  of  the 
i-ights  of  the  parties  in  the  particular  case. 

It  must  be  a  strong  case  to  induce  us  to  interfere  with  the  discre- 
tion of  the  court  in  motions  for  new  trial.  The  law  gives  him  a 
discretion.  He  has  opportunities  for  knowledge  about  the  witnesses, 
And  the  degree  of  credit  to  be  given  them,  which  cannot  be  gotten 
before  this  court    We  do  not  think  lie  has  abused  his  discretion  in 

this  case. 

Judgment  qffipned. 


Davis,  plaintiff  in  error,  v.  Baolbt  et  aL 

(40  Ga.  181.) 
Estoppel — Liability  of  admirdgtrator, 

Aoquiescence  m  the  payment  of  funds  by  an  administrator  to  certain  peisona 
onder  mistake  of  the  leg^l  rights  of  such  persons  does  not  estop  the  trae 
heir  from  asserting  her  claim  to  such  funds  on  being  apprised  of  her 
rights. 

■An  administrator,  who  In  good  faith  makes  investments  of  funds  in  his  pos- 
session, which,  on  account  of  subsequent  events  beyond  his  control,  become 
worthless,  is  relieved  from  responsibility  under  the  constitution  and  lawi 
of  this  state ;  and  an  administrator,  who  pays  funds  to  persons  at  the  time 
apparently  entitled  to  such  payment,  but  afterward  found  to  be  not 
entitled,  is  protected  under  the  said  relief  provisions. 

Suii  on  an  administrator's  bond  Jones  died,  leaving  an  estate 
of  $160,000,  upon  which  Bagley  was  appointed  administrator 
There  were  ten   heii*8,  one  of  whom  was  the   plaintiff.      Plain* 
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tiff's  husband,  Dayis,  died  before  Jones'  estate  was  distributed, 
leaving  five  children.  Bagley  was  appointed  administrator  of  the 
estate  of  Davis  also.  The  administrator  of  the  two  estates,  after 
having  reserved  such  amounts  as  were  deemed  sufficient  to  pay  the 
debts  of  Jones,  and  deducting  such  amounts  as  Davis'  estate  owed 
Jones'  estate,  found  that  there  was  $6,000  due  the  Davises  from  the 
Jones'  estate.  He  accordingly  divided  the  $6,000  equally  among 
the  mother  and  five  children.  It  was  afterward  ascertained  that 
Mrs.  Davis  should  have  received  the  whole  amount  according  to  the 
law.  Mrs.  Davis  therefore  brings  suit  against  Bagley  and  his  sure- 
ties, averring  that  Bagley  held  $50,000  of  the  estate  out  of  which 
she  was  entitled  to  one-tenth.  Bagley's  answer  was  payment  (as 
above),  and  that  the  assets  he  then  held  were  worthless  confederate 
notes  collected  in  due  course  of  his  administration,  which  entitled 
him  to  the  benefit  of  the  relief  act.  The  defendants  obtained  a 
verdict. 

Pedbody  S  Brannon,  D.  H,  Burts,  for  plaintiff  in  error. 

E.  0.  Railfordy  for  defendants. 

MoCay,  J.  1.  The  important  question  in  this  case  is,  how  far 
the  acquiescence  of  Mrs.  Davis  in  the  pajrment  of  this  money  to  her 
children  binds  her.  It  is  admitted  that  there  was  a  mistake. 
Bagley  was  the  administrator  of  Mrs.  Davis'  father,  and  also  of 
Mrs.  Davis'  husband.  The  share  of  Mrs.  Davis  in  her  father's 
estate  sxirvived  to  her.  Davis  having  died  before  he  reduced  it  into 
possession,  it  formed  no  part  of  his  (Davis')  estate.  The  act  of  the 
administrator  in  paying  it  over  to  himself,  as  administrator  of  Davis, 
and  then  paying  it  out  to  Davis'  heirs,  was  a  mistake.  Mrs.  Davis 
was  entitled  to  all  of  it.  As  it  was,  her  children  got  each  $1,000. 
The  evidence  is,  that  all  the  parties  were  mistaken  in  the  law. 

This  is  not  the  case  of  a  contract  where  both  parties  stand  upon 
their  own  judgment,  and  where  no  special  duty  is  cast  upon  either. 
Bagley  is  a  trustee,  an  officer  appointed  by  the  law  to  perform  a 
specified  duty,  to  wit:  to  administer  this  estate  according  to  law; 
and  the  rules  prescribing  his  duty  are  the  law  of  the  land.  He  had 
a  duty  to  perform.  If  he  failed,  however  ignorant  or  mistaken  he 
may  be,  he  cannot  excuse  himself.  He  has  a  mere  ministerial  duty 
to  perform  in  paying  out  this  estate,  and  if  he  pay  any  portion  of  it 
io  one  not  entitled,  he  is  responsible  to  those  entitled. 
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Mrs.  Davis  had  no  duty  in  the  premises.  She  was  onder  no  obli' 
gat  ion  to  keep  Bagley  informed  as  to  the  law,  and  her  failure  to 
instruct  him  as  to  his  duties  is  no  breach  of  any  duty  on  her  part 
There  is  no  pretense  of  any  fraud  or  concealment  by  her.  Indeed, 
it  appears  affirmatively  from  the  record,  that  Bagley  acted  wholly 
without  reference  to  any  act  or  saying  of  hers.  She,  it  is  true,  stood 
by  and  said  nothing,  made  no  objection,  simply  because  she  did  not 
know  she  had  any  right  to  object.  Bagley  was  not  misled  by  her. 
That  is  affirmatively  proven. 

We  do  not  think  she  is  estopped.  Estoppel  always  implies  that 
the  person  estopped  has,  by  his  act,  misled  the  other.  Code,  sec- 
tion 3700.  It  was  not  Mrs.  Davis'  duty  to  instruct  Bagley  as  to 
the  law.  It  was  Bagley*s  duty  to  obey  the  law.  He  was  the  actor, 
sworn  and  bonded,  authorized  to  take  counsel  and  charge  the  estate 
for  it;  and  we  can  see  no  reason  for  excusing  him  from  the  perform- 
ance of  his  duty  because  Mrs.  Davis,  who  was  not  bound  to  set  him 
right,  stood  by,  and,  in  her  own  ignorance,  permitted  him  to  go 
wrong. 

2.  The  payment  of  this  money  to  those  not  entitled  to  it  is  a 
devastavit.  It  is  still  in  hand;  the  receipt  is  nulL  Bagley,  as 
administrator  of  Jones,  is  chargeable  with  that  much  money.  It 
does  not  necessarily  belong  to  Mrs.  Jones.  It  has  never  been 
legally  separated  from  the  estate  of  Jones.  It  is  there  for  distribu- 
tion among  those  entitled  to  it,  whoever  they  may  be.  Mrs.  Jones 
is  one  of  the  heirs  at  law,  and  if  there  be  no  good  reason  why  it 
should  not  be  paid  to  her,  she  may  receive  it.  But  the  heirs  at  law 
are  only  entitled  to  what  remains  after  the  debts  are  paid. 

3.  Under  our  acts,  passed  in  18G5  and  1866,  and  under  the  con- 
stitution of  18G8,  very  liberal  and  just  provisions  are  made  for  the 
protection  of  administrators  who,  in  good  faith,  and  under  the  laws 
in  force  at  the  time,  made  investments,  which,  without  their  fault, 
have  turned  out  badly.  There  is  also  an  act  protecting  administra- 
tors from  liability  for  payments  made  to  persons  who,  as  the  estate 
then  stood,  appeared  plainly  entitled  to  such  payments,  but  who,  aa 
has  since  become  apparent,  were  not  entitled.  And  this  is  perfectly 
just.  If  the  administrator  acted  in  good  faith,  it  would  be  very 
hard  to  hold  him  responsible  for  the  untoward  and  unexpected 
results  of  the  late  war.  The  parties  injured  are  not  remediless;  they 
can  follow  the  moneys  thus  paid  out  into  the  hands  of  those  who 
have  received  it. 
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4.  We  think  there  ought  to  be  a  new  trial  in  this  case,  in  which 
Bagley  shall  be  charged  with  the  amount  paid  out  to  the  children 
of  Mrs.  Davis,  as  a  devastavit^  but  with  the  right  on  his  part  to 
the  defenses  allowed  by  the  acts  we  have  referred  to,  keeping  also  in 
view  that  any  other  claims  there  may  be  against  the  estate  of  Jones 
have  their  rights  against  the  fund  in  hand,  as  well  as  Mrs.  Jones. 

Judgment  reversed. 


Ekoel,  plaintiff  in  error,  v.  Soheuebkajt* 

(40Ga.»8.) 
Injunction — Foreign  jtidgmenU. 

The  courts  of  one  state  may  enjoin  a  citizen  thereof  from  enforcing  the  col- 
lection of  a  judgment  which  he  obtained  in  the  courts  of  another  state 
and  which  he  is  endeavoring  to  collect  in  such  other  state. 

Bill  for  an  injunction.  The  facts  are  sufficiently  set  forth 
m  the  opinion. 

Feeples  £  Stewart,  for  plaintiff  in  error,  cited  Haines  &  Hobbs 
V.  Bawson,  40  Ga.  356 ;  2  Paige's  Ch.  402,  404,  606 ;  Story's  Eq. 
Juris.  §§  899,  900;  Edw.  on  Injunc.  141, 142;  3  Vesey,  Jr.,  170, 182; 
5  id.  71;  3  Atkins,  589. 

Doyal  (S  Nunnally,  Speer  &  Becky  for  defendants. 

Warner,  J.  The  question  presented  for  our  consideration  and 
judgment,. in  this  case,  is  whether  the  complainant  has  the  right, 
in  a  court  of  equity,  to  enjoin  the  defendant  (he  being  a  citizen  of 
this  state)  from  enforcing  the  collection  of  a  judgment  obtained  by 
him,  against  the  complainant,  and  his  securities,  in  the  supreme 
court  of  the  city  of  New  York,  upon  the  statement  of  facts  con- 
tained in  the  record.  The  defendant,  Scheuerman,  sued  the  com- 
plainant, Engel,  in  the  courts  of  this  state,  on  a  claim  for  $5,000, 
obtained  a  judgment  thereon,  which  has  been  paid  off  and  satisfied 
While  the  suit  was  pending  in  the  courts  of  this  state,  Scheuer- 
man sued  Engel,  in  the  supreme  court  of  New  York,  for  the  same 
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identical  daim^  and  held  him  to  bail  there.  The  complainant 
alleges  in  his  bill  praying  for  the  injunction,  that  after  he  had  paid 
off  and  satisfied  the  judgment  obtained  against  him  in  this  state, 
the  defendant  fraudulently  led  him  to  believe,  both  by  word  and 
act,  that  the  suit  pending  against  him  in  New  York  would  be  aban- 
doned, and  thereby  prevented  him  from  making  his  defense  thereto, 
as  he  otherwise  should  have  done;  that  the  defend'ant,  with  a  full 
knowledge  that  the  judgment  obtained  in  this  state  had  beeui  paid 
off  and  satisfied,  afterward  proceeded  in  the  New  York  court  and 
obtained  a  judgment  there  against  him,  for  the  same  identical 
demand,  and  is  endeavoring  to  enforce  its  collection  against  him 
and  his  securities  there. 

The  states  of  the  American  Union,  except  fbr  all  purposes  as 
specified  in  the  constitution  of  the  United  States,  are,  in  legal  con- 
templation, foreign  to  each  other.  The  courts  of  one  state  or 
county  cannot  exercise  any  control  or  superintending  authority 
over  ttiose  of  another  state  or  county,  but  they  have  an  undoubted 
authority  to  control  all  persons  and  things  within  their  own  terri- 
torial limits.  In  such  cases,  the  courts  do  not  pretend  to  direct  or 
control  the  foreign  court,  but,  without  regard  to  the  situation  of  the 
subject-matter  of  the  dispute,  they  consider  the  equities  between 
the  parties,  and  decree,  in  personam,  according  to  those  equities, 
and  enforce  ■  obedience  to  their  decrees  by  process  in  personam, 
Stoiy's  Eq.  Juris.  §  899.  In  Foster  v.  YassalU  3  Atk.  589,  Lord 
Hardwicke  said:  "If  the  bill  be  brought  in  England,  and  the 
cause  of  the  suit  arise  in  Ireland,  on  the  plantations,  as  the  defend- 
ant is  here,  the  courts  do  agere  t»  persoTtam,  and  may,  by  compul- 
sion on  the  person,  by  process  of  the  court,  compel  him  to  do  jus- 
tice.'' In  Cranstown  v.  Johnson,  3  Vesey,  Jr.,  183,  the  master  of  the 
rolls  said:  "I  will  lay  down  the  rule  as  broad  as  this:  this  court 
will  not  permit  him  (the  defendant)  to  avail  himself  of  the  law  of 
any  other  country  to  do  what  would  be  gross  injustice"  In  the  case 
of  Massie  v.  Watts,  6  Cranch,  148,  Chief  Justice  Marshall,  after 
reviewing  the  authorities  upon  this  question,  said:  "Upon  *he 
authority  of  these  cases,  and  of  others,  which  are  to  be  fonnJ  in 
the  books,  as  well  as  upon  general  principles,  this  court  is  of  opmion 
that,  in  a  case  of  fraud,  of  trust,  or  of  contract,  the  jurisdiction  of 
a  court  of  chancery  is  sustainable  wherever  the  person  be  founcU 
although  lands  not  within  the  jurisdiction  of  that  court  may  be 
affected  by  the  decree.^'    In  the  case  of  Mead  v.  Meritt,  2  Paige,  403> 
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which  was  relied  on  by  the  coTmsel  for  defendant  in  error,  the 
chancellor  recognizes  the  general  principle  in  regard  to  jurisdiction 
of  the  person  of  the  defendant,  but  says:  ''I  am  not  aware  that  any 
court  of  equity  in  the  Union  has  deliberately  decided  that  it  will 
exercise  the  power,  by  process  of  injunction,  of  restraining  prih 
ceedings  which  have  been  previously  commenced  in  the  courts  of 
another  state.  Not  only  comity,  but  public  policy,  forbids  the  exer- 
cise of  such  a  power.*' 

This  bill  is  not  filed  for  the  purpose  of  restraining  the  proceedings 
of  the  court  of  New  York ;  the  courts  of  this  state  have  no  juris- 
diction to  do  that;  nor  would  the  courts  of  this  state  have  jurisdic- 
tion to  enjoin  the  enforcement  of  a  judgment  obtained  in  the  courts 
of  New  York,  between  citizens  of  that  state,  resident  there.  The 
question  here  is,  whether  a  court  of  chancery,  in  this  state,  has 
jurisdiction  to  restrain  the  personal  action  of  the  defendant,  so  far 
as  to  prohibit  him  from  enforcing  the  collection  of  the  judgment 
obtained  in  the  courts  of  New  York,  according  to  the  facts  of  thia 
case.  There  is  a  clear  distinction  as  to  the  power  and  authority  of 
a  court  of  equity,  in  this  state,  to  restrain  by  injunction  the  proceed^ 
ings  of  a  court  in  another  state,  and  the  power  and  authority  of 
such  court,  to  restrain,  by  injunction,  ihet  personal  action  of  a  dti* 
zen  of  this  state.  In  the  one  case,  a  court  of  equity,  in  this  state, 
has  no  jurisdiction ;  in  the  other,  it  has  jurisdiction  to  restrain,  by 
injunction,  the  personal  action  of  the  defendant  himself  from  enforc- 
ing an  unconscientious  demand .  in  another  state,  whether  that 
demand  is  reduced  to  judgment  or  not,  upon  a  proper  case  being 
made. 

The  record  now  before  us,  in  our  jadgment,  makes  such  a  case. 
The  defendant  voluntarily/  came  into  the  courts  of  this  state,  in  the 
first  instance,  to  have  his  claim  adjudicated,  and  that  claim  has  been 
adjudicated  therein,  paid  off  and  discharged.  We  are  not  aware 
that  comity  between  the  several  states  of  the  Union  requires  that 
the  courts  of  this  state  shall  assume  that  the  courts  of  the  state  of 
New  York  are  any  more  competent  to  hear  and  decide  the  defend- 
ant's claim,  and  to  do  him  justice,  than  are  the  courts  of  this  state, 
to  the  jiirisdiction  of  which  he  voluntarily  submitted  the  same  for 
adjudication,  in  the  first  instance.  In  restraining  him,  by  injunc 
tion,  from  enforcing  this  unconscientious  demand,  in  the  state  of 
New  York,  the  court  acts  upon  his  conscience,  in  personam,  and  not 
npon  the  courts  of  that  state ;  the  person  of  the  defendant  is  within 
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the  jurisdiction  of  the  court;  the  proceedings  of  the  courts  in  the 
state  of  New  York  are  not,  and  we  do  not  interfere  with  them. 
The  supreme  court  in  New  York,  in  which  the  judgment  was 
obtained,  has  no  interest  in  the  enforcement  of  that  judgment,  the 
defendant  has;  and  a  court  of  equity,  in  this  state,  having  jurisdic- 
tion of  his  person,  will  restrain  him  from  making  that  interest 
available,  when  it  would  be  against  cottscience  and  the  principles 
of  equity  that  he  should  do  so.  In  the  language  of  the  master  of 
the  rolls,  in  Oranstown  v.  Johnston,  this  court  will  not  permit  the 
defendant  to  avail  himself  of  the  law  of  any  other  country  to  do 
what  would  be  gross  injustice. 
Let  the  judgment  of  the  court  below  be  reversed. 


Shabkan,  plaintiff  in  error,  v.  HowxLL. 

(40  0a.  267.) 

I 

Bankruptcy  —  Liability  of  Bheriff, 

Notice  of  an  adjadication  in  bankruptcy  does  not  justify  a  sheriff  who  has 
seized  property  under  an  execution  from  a  state  court  for  refusing  to  sell 
such  property  where  it  has  not  been  ordered  into  the  bankruptcy  court. 

Rule  against  a  sheriff.  On  the  8th  of  November,  1867,  Howell 
obtained  a  judgment  against  Beall,  and  afterward  issued  ajl!./a»,  and 
the  sheriff  levied  it  upon  certain  property  of  Beall.  While  the  prop- 
erty was  in  the  possession  of  the  sheriff  awaiting  sale  according  to 
advertisement,  the  sheriff  was  served  with  a  writ  of  protection  issued 
by  the  court  of  bankruptcy  in  the  matter  of  Beall,  bankrupt 
Tliereupon  the  sheriff  refused  to  sell  said  property  and  placed  the' 
same  in  the  hands  of  Beall's  attorneys.  The  judge  ordered  the 
sheriff  to  pay  Howell  the  money  due  on  his  fi.  fa.  This  is  the 
error  assigned. 

Dryal  &  Nunnally,  Hart  £  Alexander,  for  plaintiff  in  error. 

Smith  &  Alexander,  John  J,  Hall,  for  defendant. 

McGat,  J.    There  is  nothing  in  the  bankrupt  law  giving  saoh 
an  effect  to  the  simple  adjudication  of  bankruptcy,  upon  final  pro- 
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cess,  in  the  state  courts^  as  is  contended  for  by  the  plaintiff  in  error. 
Causes  pending  are  stayed,  and  property  seized  under  attachment  on 
mesne  process  cannot  be  sold.  But  if  there  be  a  final  judgment, 
and  the  sheriff  have  seized  the  property,  the  simple  adjudication  in 
bankruptcy  does  not  interfere  with  the  proceedings.  The  title 
passes,  it  is  true,  to  the  assignee,  but  he  takes  it  subject  to  the  lien 
of  the  judgment.  We  do  not  say  that  if  the  bankrupt  court  found 
it  necessary,  in  order  properly  to  adjust  the  equities  and  rights  of 
the  creditors,  to  cause  the  property  levied  on  by  a  sheriff  to  be  sold 
under  its  direction,  and  the  proceeds  to  be  brought  before  it  for  dis- 
tribution, it  might  not,  by  proper  proceedings,  cause  it  to  be  done. 
But  there  is  no  pretense  that  the  sheriff  was  prevented  from  selling 
this  property  by  any  such  proceeding.  He  took  it  upon  himself  to 
determine  that  which  the  bankrupt  court  did  not  think  it  necessary 

to  do,  and  he  must  take  the  consequences. 

Judgment  affirmed. 
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(40Qa.880.) 
Agency — Liability  of  common  carrier. 

k.  penon  who  volantarily  employs  the  agent  of  another,  knowing  the  fact  oJ 
such  existing  agency,  is  estopped  from  pleading  the  role  that  the  same  per- 
son cannot  be  agent  of  two  principals  having  conflicting  interests. 

Where  an  express  company  receives  goods  directed  in  a  peculiar  manner  to 
the  care  of  its  agent  at  a  specified  place,  it  will  be  assumed  that  the  shipper 
intended  to  make  such  agent  his  own  agent  for  receiving  the  goods,  and  the 
express  company  is  discharged  from  responsibility  in  delivering  the  goods 
to  snch  agent. 

Action  on  the  case  against  Southern  Express  Company  for  loss 

of  a  box  containing  family  silver,  etc.    On  the  11th  of  February, 

1865,  Alston,  the  owner,  shipped  said  box  by  said  company  from 

Columbia^  S.  C,  to  Charlotte,  N.  C,  marked  "  care  of  L.  F.  Bates, 

•uperintendent  Southern  Express  Company,"  and  at  the  same  time 

saw  Bates,  and  requested  him  to  keep  the  box  safely  in  Charlotte 

until  called  for.    The  said  box  arrived  in  Charlotte,  and  was  taken 

in  charge  by  Bates,  but  was  afterward  lost    The  owner  of  the  box 
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transferred  his  right  to  the  plaintifL  Suit  was  brought  against  the 
company;  a  verdict  was  rendered  for  the  defendant;  a  new  trial 
was  refused,  and  this  is  assigned  as  error. 

Johnson  6k  Monigomery  and  W.  Hope  Rutty  for  plaintiff  in  error. 

William  T.  Qould  and  /.  P.  OarVj  for  defendant 

McCat,  J.  We  have  no  doubt  that  the  verdict  of  the  jury  is 
supported  by  the  evidence.  The  plaintiff  in  error  has  no  right  to 
a  new  trial,  unless  there  be  such  error  in  the  charge  of  tlie  court  as 
to  require  it. 

The  principal  complaint  made  against  the  charge  is,  that  the 
court  told  the  jury,  1.  ''That  in  such  a  case  as  this  the  rule  that 
one  person  cannot  be  the  agent  of  two  parties,  who  have  conflict- 
ing interests,  did  not  apply."  And,  2.  "  That  if  the  jury  believed 
Alston  shipped  the  goods  to  the  care  of  Bates,  he  made  Bates  his 
agent,  and  a  delivery  to  Bates  discharged  the  company;  thus,  if 
goods  are  shipped  to  the  care  of  the  superintendent  of  Georgia  rail- 
road, it  makes  such  superintendent  the  agent  of  the  shipper,  and  a 
delivery  to  him  relieves  the  company  of  all  liability." 

Some  criticisms  were  made  in  the  argument  on  other  parts  of  the 
charge,  but  it  was  conceded,  and  we  think  properly,  that  if  the  two 
charges  we  have  referred  to  were  properly  given,  the  other  errors,  if 
they  were  such,  were  not  so  material  as  to  justify  the  reversal  of  the 
judgment  of  the  court  below,  in  refusing  a  new  trial. 
.  As  to  the  first  point,  we  doubt  if  there  be  any  such  rule  of  law 
as  was  contended  for,  and  which,  it  is  complained,  the  judge  said 
did  not  apply  to  such  a  case.  Two  parties  may  always,  by  mutual 
consent,  no  matter  how  diverse  their  interests,  make  a  third  their 
agent.  It  is  true,  if  A.  have  an  agent,  that  agent  cannot,  without 
A.'s  consent,  act  as  the  agent  of  B.,  in  a  matter  in  which  A.'s  interest 
conflicts  with  B.'s.  But  B.,  who  selects  the  agent,  knowing  he  is  the 
agent  of  A.,  cannot  object  to  take  advantage  of  his  own  wrong,  in 
giving,  knowingly,  to  the  agent  a  trust,  conflicting  with  his  duty  to 
A.  This  is  plain  common  sense,  and  the  e very-day  practice.  It  is 
not  denied  that  Mr.  Alston  knew  Bates  was  the  agent  of  the  express 
company,  and  if  he  did  make  Bates  his  agent,  however  the  company 
might  complain,  Mr.  Alston  cannot. 

2.  Was  there  evidence  to  justify  the  other  charge  of  the  cotirt? 
We  think  there  was.    The  charge  is  justifiable  if  there  was  any 
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eyidenoe  going  to  show  that  Alston  made  Bates  his  agent,  that  is, 
sent  his  goods  to  the  care  of  Bates,  meaning  not  to  the  compuuj 
bat  to  J3ates,  as  an  individual,  Bates  says  he  promised  Alston  to 
take  care  of  the  box,  as  though  it  were  his  own,  and  there  is  mucb 
in  the  testimony  of  both  Alston  and  Bates  to  show  that  the  mere- 
transhipment  of  the  box  to  Charlotte  would  not  fulfill  his  inteu- 
tions.  He  desired  it,  when  there,  to  be  kept  and  taken  care  of.  lie 
did  not  expect  it  to  be  delivered  to  Mre.  Fitzsimmons,  on  its  arrival, . 
but  stored,  until  it  suited  him,  or  her,  to  get  it.  Priina  fade,  such 
a  duty  is  outside  of  the  business  of  an  express  company.  Its  under- 
taking is  to  carry.  It  is  true,  that,  as  a  necessary  incident  of  car- 
riage, there  is  a  duty,  as  bailee,  to  keep  safely,  until  delivered,  but 
an  express  company  does  not,  prima  facie,  make  contracts  to  keep, 
independent  of  the  duty  incident  to  their  undertaking  as  carriers^ 
As  we  have  said,  there  is  evidence  from  which  it  was  competent  for 
the  jury  to  presume  that  Alston  expected  and  intended  more  should 
be  done  than  simply  to  carry  his  box  and  safely  deliver  it  —  that  he 
wanted  it  stored,  toatched,  kept,  for  an  indefinite  time,  after  it  reached 
Charlotte.  This  duty  the  jury  might  presume  from  what  Bates 
says  Alston  expected  Bathes,  as  an  individual,  to  perform.  "We  do 
not  say  the  evidence  of  Alston  and  Bates  proves  this,  but  it  goes  to 
prove  it,  and,  if  so,  it  was  proper  for  the  judge  to  give  to  the  jury 
the  law  to  be  applied  to  such  a  state  of  facts,  if  they  believed,  from 
the  evidence,  such  a  state  existed. 

But  there  was  more  in  the  evidence  than  the  statements  of  Bates 
and  Alston.  The  box  was  directed  to  "  Mrs.  Fitzsimmons,  care  of 
Bates,  agent  of  the  Southern  Express  Company,  at  Charlotte.'' 
We  are  inclined  to  think  that,  if  the  address  stood  alone,  it  would 
justify  the  charge.  The  company  would  be  bound  to  take  care  of 
this  box,  as  incident  to  its  duty  as  carrier,  without  any  such  direc- 
tion. If  nothing  more  was  intended,  why  was  any  thing  more  said  ? 
The  simple  direction,  to  "  Mrs.  Fitzsimmons,"  would  have  covered 
all  that  it  is  now  contended  was  meant.  If  it  had  not  been 
intended  that  a  special  trust  was  placed  in  Bates,  why  does  his  name 
appear?  Nobody  pretends  that  there  was  any  custom  of  the  com- 
pany, or  of  those  who  dealt  with  it,  to  direct  packages  thus.  It  is 
an  unusual  and  unnecessary  addition  to  the  address,  unless  some- 
thing more  was  meant  than  would  follow  from  the  simple  address 
to  Mrs.  Fitzsimmons.  If  any  thing  more  was  meant,  then  Bates 
was  Alston's  agent,  and  a  delivery  to  him  complied  with  the  contract. 
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K  Bates  kept  it  in  the  company's  rooms  he  did  so  as  the  agent  of 
Alston,  and  if  he  shipped  it  to  Richmond,  he  did  that  also  as  his 
agent  The  cases  in  2  Redfield  on  Railroads,  65,  and  the  cases  in 
16  New  York  Court  of  Appeals,  515,  are  distinguishable  from  the 
case  at  bar  in  this,  that  there  it  was  in  proof  that  it  was  common  to 
direct  goods  that  way.  That  when  they  were  designed  for  a  locality 
not  on  the  line,  but  in  the  country,  on  one  side  or  the  other,  this 
direction  was  put  there  to  indicate  at  what  station  they  should  be 
stopped,  and  sent  inward.  Either  station,  out  of  two  or  three, 
might  be  chosen,  at  the  option  of  the  consignor.  We  can  easily  see 
how  such  a  custom  might  arise. 

But  Charlotte  was  on  the  line — it  was  the  very  point  to  which 
the  goods  were  consigned,  and  we  can  see  no  meaning  in  putting 
them  in  the  care  of  Bates,  unless  it  was  intended  that  he,  not  the 
company,  should  take  care  of  them  at  Charlotte.  They  were  in  the 
care  of  the  company  without  this.  There  is  nothing  in  the  tes- 
timony to  hold  the  defendants  below  liable,  in  their  capacity  as 
carriers.  If  they  are  liable  at  all,  it  is  as  warehousemen,  or  simply 
bailees.  In  that  capacity,  we  think  there  was  sufficient  evidence  to 
justify  the  verdict.  It  is  true,  the  evidence  is  not  conclusive.  But 
t  is  a  well-settled  rule,  that  the  court  will  not  disturb  the  verdict, 
unless  it  be  strikingly  against  the  weight  of  evidence. 

Assuming  that  the  direction  did  make  Bates  the  agent  of  Alston, 
AS  mere  warehousemen,  and  that,  too,  without  hire,  the  company  do 
not  appear  to  have  acted  with  such  negligence  as  would  authorize 
us,  under  the  circumstances,  to  say  that  the  verdict  shocks  the 
moral  sense.  It  is  plain  this  box  was  in  danger  at  Charlotte.  The 
company  and  other  prudent  people  were  moving  their  valuables  to 
Richmond,  and  it  would  be  very  hard  to  hold  the  defendants  below 
liable,  unless  they  can  show  clearly  what  became  of  the  box  after  it 
got  to  Richmond.  Public  history  informs  us  of  events  there,  just 
at  that  period,  which  make  it  very  probable  what  became  of  it  In 
che  going  out  of  one  army,  and  the  coming  in  of  another,  in  the 
burning  and  sacking  of  a  city,  a  box  of  silver  would  hardly  escape 

both  fire  and  thieves. 

Judgment  affirmed. 


DECEMBER  TERM,  1869.  581 

Hinee  and  Hobbs  v.  BawBon. 

Hikes  &  Hobbs,  plaintifb  in  error,  y.  Bawsoit. 

(40Oa.88A.) 
Oonfliet  ofjurisdictian — Injunction —  Oontempt, 

Where  the  United  States  court  and  a  state  court  have  a  concurrent  JarlsdiO' 
tion,  the  court  first  acquiring  jurisdiction  of  any  matter  retains  it  to  the 
exclusion  of  the  other. 

Where  parties  commence  proceedings  in  a  state  court,  and  in  the  course  of 
litigation  are  enjoined  from  further  action  until  certain  matters  are  disposed 
of,  it  is  a  violation  of  the  injunction  order  to  institute  proceedings  in  the 
United  States  court  involving  the  matters  enjoined ;  and  the  state  court  has 
power  to  punish  the  disobedience  of  its  orders,  although  it  cannot  require 
the  parties  to  dismiss  their  suit  in  the  United  States  court. 

Motion"  to  show  cause  why  violation  of  an  injunction  should  not 
be  punished.  Several  of  the  creditors  of  the  estate  of  Rawson  filed 
their  bill  against  Mrs.  Rawson,  the  administratrix,  and  widow  of 
the  deceased.  This  was  done  by  Hines  &  Hobbs  et  aZ.,  solicitors  of 
said  creditors.  The  administratrix  answered,  and  the  result  of  the 
litigation  was  an  order  from  the  chancellor  in  February,  1869, 
enioining  the  creditors  from  prosecuting  their  claims  in  any 
manner,  by  suit,  or  by  levy  and  sale  on  the  property  of  the  estate, 
or  of  said  administratrix,  until  all  the  assets  were  duly  marshaled. 

While  this  injunction  was  still  in  force,  Hines  &  Hobbs  com- 
menced, in  the  United  States  circuit  court,  the  foreclosure  of  a 
mortgage  owned  by  some  of  said  creditors  (Trowbridge,  Dwight 
&  Co.,  of  ^New  York)  against*  the  estate  of  said  Rawson,  deceased, 
and  which  had  been  given  during  his  life  to  secure  said  claims. 
Thereupon  Mrs.  Rawson  sued  out  a  rule  to  show  cause  why  Hinea 
&  Hobbs  should  not  be  punished  for  violating  said  injunction. 
The  defendants  answered,  among  other  things,  that  a  great  part  of 
the  property  upon  which  foreclosure  was  sought  had  passed  into 
the  hands  of  third  persons  during  the  life  of  deceased,  and  was  not 
claimed  by  the  administratrix  in  any  way.  The  chancellor  ordered 
that  said  Hines  &  Hobbs  dismiss  their  proceedings  in  the  United 
States  court  as  against  the  administratrix,  and  that  in  default 
thereof  they  be  considered  in  contempt.  The  order  is  brought  here 
for  review. 
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Vason  <S  Bavis,  Hines  &  ffobbs,  Lochrane  S  Clark,  for  plaintiffs 
in  error. 

Wright  c§  Warren,  for  defendant 

McCay,  J.  L  That  there  is  error  in  the  judgment  of  the  court 
as  it  stands  is  very  clear.  It  was  no  violation  of  the  injunction  to 
commence  proceedings  for  foreclosure  as  to  the  property  which  had 
passed  into  the  hands  of  purchasers  from  Bawson  before  his  death. 
It  is  true,  that  even  as  to  this  property  the  administratrix  is,  per- 
haps, a  necessary  party  to  a  bill  for  foreclosure,  but  she  is  only  a 
nominal  party.  None  of  the  objects  of  the  bill  are  thwarted  by 
such  a  proceeding,  and  we  think  the  defendants  in  this  motion  have 
a  right  to  proceed  against  the  property  referred  to,  and  if  the  rules 
of  the  United  States  court  require  it,  to  make  her  a  party  to  that 
p '  ceeding.  But,  so  far  as  the  proceedings  in  the  federal  court  are 
intended  to  foreclose  the  mortgage  on  property,  which  is  in  the 
hands  of  the  administratrix,  we  think  such  proceedings  are  a  viola- 
tion of  the  injunction. 

1.  The  mortgagees  are  citizens  of  the  state  of  New  York,  and 
under  the  constitution  of  the  United  States  the  circuit  court  has 
jurisdiction  of  the  parties  and  subject-matter  of  the  controversy. 
It  is  equally  true  that  the  mortgagee  may,  if  he  chooses,  sue  in  the 
state  court.  The  jurisdiction  is  concurrent  Now,  in  all  such 
cases,  as  well  by  repeated  decisions  as  by  the  necessities  of  the  case, 
the  court  first  acquiring  the  jurisdiction  in  fact  has  it  to  the  exclu- 
sion of  the  other.  9  Wheat  532 ;  20  How.  583 ;  10  id.  56 ;  14  id. 
368 ;  23  id.  90.  Interminable  confusion  would  result  from  any 
other  rule,  while  harmony  and  justice  flow  naturally  from  the  rule 
as  established. 

2.  When  these  parties  filed  their  bill  in  Dougherty  superior  court, 
and  in  the  regular  course  of  judicial  proceeding  there  they  were 
enjoined  from  reducing  their  claims  to  judgment  until  the  matters 
set  up  in  the  petition  of  Mrs  Eawson  for  the  injunction  were  dis- 
posed of,  it  is  a  direct  violation  of  the  order  of  the  court  in  which, 
by  their  own  motion,  they  are  suitors,  to  seek  another  tribunal  for 
the  attaining  of  the  very  thing  they  are  restrained  from. 

3.  We  recognize  fully  the  doctrine  that  neither  a  state  nor  a  fed- 
eral court  will  restrain  the  other,  even  indirectly,  by  acting  on  the 
party,  and  admit  that  this  rule,  so  well  understood  as  to  foreign 
jurisdictions,  does  not  apply  between  the  federal  and  state  courts. 
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But  it  will  be  found,  on  looking  into  these  cases,  that  they  are  all 
cases  in  which  the  party  sought  to  be  enjoined  was  free  to  act  when 
ho  sought  the  tribunal  in  which  it  was  attempted  to  restrain  him 
from  proceeding.  2  Paige's  Ch.  404 ;  2  Story's  Eq.  §  900.  But  in 
this  case  tlie  defendant  was  not  fi*ee  to  act.  Of  his  own  motion  he 
had  come  into  the  state  court  in  the  regular  course  of  proceedings 
there,  this  injunction  had  been  put  upon  him  by  a  court  where  he  was 
a  suitor,  and,  when  he  sought  the  federal  tribunal,  he  disobeyed  the 
order  of  the  state  court.  No  tribunal  can  permit  such  an  indignity. 
If  its  orders  are  improvident,  it  is  to  be  presumed  it  will,  on  motion, 
vacate  them,  and  if  it  fail  so  to  do,  there  is  a  writ  of  error  to  this 
tribunal,  or,  if  the  party  take  the  proper  steps,  the  law  authorizes  a 
removal  of  the  controversy  to  the  federal  court  But  a  contemptu- 
ous disregard  of  the  order  of  the  court  by  one  who  is  a  suitor  in  it^ 
authorizes  the  court  to  punish  the  offender,  and  we  think,  under 
the  circumstances  of  this  case,  the  court  was  authorized  to  do  so. 

We  think,  however,  the  shape  of  this  judgment  is  obnoxious  to 
Dbjecfcion.  It  requires  the  defendant  to  dismiss  his  proceeding  in 
Jie  federal  court.  Perhaps  it  may  seem  mere  quibbling  to  find 
fault  with  the  order  for  this  reason,  but  it  is  best  to  keep  up  tht» 
proper  distinctions,  especially  on  so  delicate  a  question  as  an  appar- 
ent conflict  of  jurisdiction  between  courts  equally  supreme,  and 
we  think  the  court  erred  in  requiring  the  defendant  to  dismiss  his 
proceedings  in  the  circuit  court. 

The  state  court,  as  we  have  said,  has  the  right  to  punish  for  dis- 
obedience to  its  order.  If  the  defendant  sees  fit  to  take  the  conse- 
quences, let  him  do  so.  Each  court  has  its  sphere  and  should  keep 
within  it,  and  we  doubt  not  the  chancellor  below  can  find  a  mode 
of  attaining  his  end,  to  wit,  obedience  to  his  injunction,  other  than 
an  order  directing  the  defendant  to  dismiss  his  proceedings  in  the 
federal  court.  We  reverse  the  judgment,  on  the  ground  that  the 
chancellor  had  no  right  to  order  the  proceedings  in  the  circuit 
court  to  be  dismissed.  But  we  have  no  doubt  of  his  power  to  pun- 
ish the  defendant  for  violating  his  injuncfcion,  and  to  continue  that 
punishment  until  he  shows  by  his  conduct  that  he  is  in  fact  obey- 
ing the  process  of  the  court 

Browk,  0.  J.,  concurred,  laying  down  the  following  rules,  which 
are,  in  his  opinion,  applicable  to  the  case:  « 

1.  The  state  courts  are  exempt  from  all  interference  by  the 
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federal  tribunals,  and  the  federal  courts  are  exempt  from  all  inter- 
ference by  the  state  tribunals,  and  each  is  destitute  of  all  power  to 
restrain  either  the  process  or  proceedings  in  the  other.  Circuit 
courts  of  the  United  States  and  state  courts  act  separately  and 
Ludependently  of  each  other,  and,  in  their  respective  spheres  of 
action,  th&  process  issued  by  the  one  is  as  far  beyond  the  reach  of  the 
other,  as  if  the  line  of  division  between  them  ^^  was  traced  by  laud- 
marks  and  monuments  visible  to  the  eye.''  Appellate  relations  exist 
in  a  class  of  cases  between  the  state  courts  and  the  supreme  court 
of  the  United  States,  but  there  are  no  such  relations  between  the 
state  courts  and  the  circuit  courts. 

2.  The  circuit  courts  of  the  United  States  and  the  state  courts,  in 
certain  controversies  between  citizens  of  different  states,  are  courts 
of  concurrent  and  coordinate  jurisdiction,  and  the  general  rule  is, 
that  as  between  courts  "bf  concurrent  jurisdiction,  the  court  that 
first  obtains  possession  of  the  controversy,  or  of  the  property  in 
dispute,  must  be  allowed  to  dispose  of  it  without  interference  or 
interruption  from  the  codrdinate  court  Such  questions  usually 
arise  in  respect  to  property  attached  on  mesne  process,  or  property 
seized  upon  execution,  and  the  general  rule  is,  that  where  there  are 
two  or  more  tribunals  competent  to  issue  process  to  bind  the  gooda 
of  a  party,  the  goods  shall  be  considered  as  effectually  bound  by  the 
authority  of  the  process  under  which  they  were  first  attached  or 
seized.  20  How.  583;  24  id.  454;  3  Wall.  334;  6  id.  195, 396. 

3.  In  this  case  the  plaintiffs  in  error  having  gone  voluntarily  into 
the  state  court,  and  an  injunction  having  issued  against  them  by 
that  court,  restraining  further  action  till  the  assets  of  the  estate 
could  be  marshaled,  it  was  a  contempt  of  the  authority  of  the 
state  court,  into  which  the  parties  had  voluntarily  come,  and  which 
had  obtained  possession  of  the  controversy,  for  the  plaintiffs  to  com- 
mence proceedings  in  the  United  States  courts  upon  the  same 
matter  of  controversy,  till  the  dissolution  of  the  injunction  in  the 
state  court,  and  the  state  court  had  the  power  to  maintain  its 
dignity  and  enforce  its  authority  by  punishing  the  attorneys  of  the 
complainants  for  violating  its  injunction,  by  bringing  a  suit  in  the 
United  States  court,  or  otherwise  disobeying  its  process,  till  it  had 
finally  disposed  of  the  matter  in  dispute. 

But  the  state  court  cannot  order  the  case  dismissed  in  the  cir- 
cuit court  It  iyLa  only  punish  those  subject  to  its  order  who  diso- 
bey its  injunction,  and  it  must  leave  the  other  party  to  the  litigation 
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to  move  in  the  circuit  court  to  stay  proceedings  in  the  action  there 
brought  in  violation  of  the  injunction  of  the  state  court,  till  the 
final  disposition  of  the  case  in  that  court    10  How.  71. 

Waeneb,  J.,  concurring.  It  appears  from  the  record  that  Trow- 
bridge, Dwight  &  Company  are  citizens  of  the  state  of  New  York, 
and  that  they  have  instituted  a  suit  in  the  fifth  circuit  court  of  the 
United  States,  against  Annie  E.  Rawson,  as  administratrix  of  C.  W. 
'Rawson,  deceased,  a  citizen  of  this  state,  to  foreclose  a  mortgage. 
The  court  below  passed  an  order  requiring  Hines  &  Hobbs,  attor- 
neys at  law  for  Trowbridge,  Dwight  &  Company,  to  "  dismiss  the 
said  suit  or  proceeding  in  the  said  fifth  circuit  court  of  the  United 
States  for  the  foreclosure  of  said  mortgage,  and  in  default  thereof, 
that  they  be  considered  in  contempt  of  this  court"  While  I  do 
not  question  the  power  and  authority  of  the  court  below  to  punish 
the  defendants  for  a  violation  of  its  process  of  injunction  (if, 
indeed,  it  has  been  violated  by  them),  I  do  deny  the  power  and 
authority  of  the  state  court  to  order  and  require  Hines  &  Hobbs, 
the  attorneys  at  law  of  Messrs.  Trowbridge,  Dwight  &  Company, 
to  dismiss  their  suit  pending  in  the  fifth  circuit  court  of  the  United 
States,  or,  in  default  thereof,  to  be  considered  in  contempt.  If  the 
state  court  has  the  power  and  authority  to  compel  the  attorneys  of 
the  non-resident  creditor  to  dismiss  his  suit  pending  in  the  circuit 
court  of  the  United  States,  it  has  the  power  and  authority,  for  all 
practical  purposes,  to  repeal  and  render  nugatory  that  provision  of 
the  federal  constitution  and  the  acts  of  congress  which  secure  to 
the  non-resident  creditor  the  right  to  sue  a  citizen  of  Georgia  in 
the  circuit  court  of  the  United  States.  The  constitution  of  the 
United  States,  and  the  laws  of  the  United  States  enacted  in  pur- 
suance thereof,  are  the  supreme  law  of  the  land,  and  no  department 
of  the  state  government  has  the  power,  either  directly  or  indirectly^ 
to  violate  or  defeat  that  supreme  law  of  the  land.  Inlny  judgment, 
the  court  below  had  no  legal  power  or  authority  to  order  the  attoj*- 
neys  of  Trowbridge,  Dwight  &  Company  to  dismiss  their  suit 
pending  in  the  fifth  circuit  court  of  the  United  States,  against  a 
citizen  of  this  state,  in  accordance  with  the  constitution  and  laws 
thereof,  to  say  nothing  about  the  impropriety  of  interfering  with 
the  jurisdiction  and  business  of  that  court  by  an  order  of  the  state 
<X)urt  for  that  purpose.  I  am,  therefore,  of  the  opinion  that  the 
judgment  of  the  court  below  should  be  reversed* 
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(4£Mias.L) 
Husband  and  idfe — conveyance  of  land  to —  Tenants  by  entirety. 

Whan,  land  is  convejed  to  husband  and  wife  each  takes  an  entirety,  notwith 
standing  a  statute  providing  that  all  conveyances  of  land  made  to  two  or 
more  persons  shall  be  construed  to  create  estates  in  common  and  not  in  Joint 
tenancy. 

This  was  an  action  of  ejectment. 

It  appears  from  the  record  in  this  case,  that  on  the  11th  day  of 
January,  1858,  Augustus  0.  Winn  and  Ann  J.  Winn,  his  wife,  for 
a  valuable  consideration,  sold  and  conveyed  to  W.  N.  Scales  and 
M.  J.  Scales,  his  wife,  and  their  heirs,  a  certain  tract  or  parcel  of 
land,  situated  on  the  Yazoo  river,  in  the  county  of  Carroll,  in  the 
state  of  Mississippi,  and  that  the  deed  of  conveyance  was  duly 
acknowledged ;  that  the  said  W.  N.  Scales  departed  this  life  in  the 
year  1864,  intestate,  and  that  the  plaintiff  in  error  was  duly  appointed 
administrator  de  bonis  non  of  said  Scales  by  she  probate  court  of 
said  county  of  Carroll,  and  that  at  the  May  term,  1867,  of  said  probate 
court,  the  estate  of  the  said  W.  N.  Scales,  deceased,  was,  by  the  said 
court,  declared  insolvent,  and  decreed  to  be  sold  for  the  payment  of 
debts.  And  that  on  the  29th  day  of  August,  1867,  tlie  plaintiff  in 
error,  as  administrator,  as  aforesaid,  instituted  an  action  of  ejectment 
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m  the  circuit  court  of  said  county  against  the  defendant  in  error, 
Martha  J.  Scales,  to  recover  the  possession  of  an  undivided  half  of 
the  land  conveyed  to  her  and  her  husband  as  aforesaid. 

To  this  action  the  defendant  appeared  and  pleaded  not  guilty, 
upon  which  the  cause  went  to  trial,  which  resulted  in  a  verdict  and 
judgment  for  the  defendant  From  this  judgment  the  plaintiff 
brings  the  cause  into  this  court  by  writ  of  error,  and  makes  the  fol- 
lowing assignments  of  error : 

1.  The  court  erred  in  refusing  the  instructions  asked  for  by  the 
plaintiff. 

2.  The  court  erred  in  overruling  the  plaintiff's  motion  for  a  new 
triaL 

It  is  agreed  by  the  parties  to  waive  the  question  of  the  right  of 
the  plaintiff  to  bring  the  action  of  ejectment,  and  that  the  effect  of 
the  conveyance  to  the  defendant  and  her  husband  shall  be  the  sole 
question  presented  for  the  decision  of  this  court. 

B»  R.  Mayes  and  Geo.  L.  Potter ^  for  plaintiff  in  error. 

/.  Z.  George,  for  defendant  in  error. 

PsYTON,  J.  The  first  error  assigned  is  the  refusal  of  the  court  to 
give  the  following  instruction :  "  Tenancy  by  the  entirety  does  not 
exist  under  the  laws  of  Mississippi;  and  if  the  jury  believe,  from 
the  evidence,  that  the  deed  conveying  the  tract  of  land  mentioned 
in  the  declaration  was  made  to  W,  N.  Scales  and  wife  jointly,  then 
said  Scales  and  wife  took  said  land  as  joint  tenants  at  common  law, 
and  not  as  tenants  of  the  entirety,  and  consequently  on  the  death 
of  W.  N.  Scales,  intestate,  his  half  interest  descends  to  his  heirs,  and 
does  not  survive  to  his  wife ;  and  on  this  state  of  facts,  if  the  jury 
believe  they  exist,  they  will  find  for  the  plaintiff." 

The  common  law  forms  the  basis  of  our  system  of  jurisprudence, 
and  remains  in  force  until  repealed,  changed  or  modified  by  statute. 
It  clearly  recognizes  the  distinction  between  the  estates  of  joint  ten- 
ants and  that  of  husband  and  wife  upon  a  conveyance  to  them.  In 
the  case  of  joint  tenants  in  fee  simple,  each  would  have  a  right,  with- 
out  the  consent  of  the  other,  to  dispose  of  an  undivided  moiety  of 
the  inheritance.  But  in  the  case  of  a  conveyance  of  land  in  fee  sim- 
ple to  a  man  and  his  wife,  they  take  not  by  moieties,  but  by  entire- 
ties ;  and  while  the  husband  may  do  what  he  pleases  with  the  rents 
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and  profits  during  coyertnre,  he  cannot  dispose  of  any  part  of  the 
inheritance  without  his  wife's  concurrence. 

It  is  insisted  by  counsel  for  the  plaintiff  in  error,  that  the  com* 
mon  law,  in  this  respect,  has  been  changed  by  our  statute,  which 
piK)Tiiles  that  "  all  conveyances  or  devises  of  lands  made  to  two  or 
moi*e  persons,  shall  be  construed  to  create  estates  in  common,  an^ 
not  in  joint-tenancy,  unless  it  shall  manifestly  appear,  from  thf 
tenor  of  the  instrument,  that  it  was  intended  to  create  an  estate  ir 
joint  tenancy,  with  the  right  to  the  survivor  or  survivors."  Bev 
Code,  309,  art  18.  This  provision,  however,  does  not  apply  to  con 
veyances  made  in  trust 

The  evident  purpose  of  this  statute  was  to  abolish  the  jus  accr€A 
cendiy  the  right  of  survivorship, — the  distinguishing  feature  ni 
joint-tenancy, — so  that  the  estate  of  the  joint-tenant,  upon  his  dci^th^ 
might  descend  to  his  heir,  as  in  case  of  tenancy  in  common.  It  merely 
converted  a  joint-tenancy  into  a  tenancy  in  common.  It  made  no 
change  in  the  law  with  regard  to  the  estate  of  husband  and  wife, 
which,  as  has  been  seen,  is  a  very  different  estate  from  that  of  joint- 
tenancy.  It,  therefore,  does  not  apply  to  conTeyances  to  husband 
and  wife,  which,  in  legal  construction,  by  reason  of  the  unity  of 
husband  and  wife,  are  not  strictly  joint-tenancies,  but  conveyances 
to  one  person.  The  husband  and  the  wife  are  seized  of  the  en- 
tirety, and  the  survivor  takes  the  whole ;  and  during  their  joint 
lites  neither  of  them  can  alien  so  as  to  bind  the  other.  Nor  is  such 
an  estate,  so  held  by  husband  and  wife,  affected  by  the  statutes  of 
partition.    4  Kent,  362. 

In  the  case  of  the  Farmers  and  Mechanics'  Bank  of  Rochester  v» 
Gregory,  49  Barb.  165,  the  court  say  that  "it  is  a  very  clear 
proposition  that  our  recent  statutes  for  the  better  protection  of  the 
separate  property  of  married  women  have  no  relation  to  or  effect 
upon  real  estate  conveyed  to  husband  and  wife  jointly.  In  such  a 
case  the  wife  has  no  separate  estate,  but  is  seized,  with  the  husband^ 
of  the  entirety.  Neither  of  them  having  any  separate  or  severable 
part  or  portion,  but  the  two,  as  one  in  law,  holding  the  entire  estate,, 
neither  can  sell  without  the  consent  of  the  other ;  and  the  survivor 
takes  the  whole." 

In  the  state  of  New  York  it  has  been  decided  that  a  statute 
similar  to  our  own,  converting  joint-tenancies  into  tenancies  in 
common,  does  not  apply  to  the  conveyance  of  an  estate  in  land  to 
husband  and  wife.    They  are  regarded  in  law  as  one  person,  and 
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not  as  joint-tenants  or  tenants  in  common ;  and  when  one  of  them 
dies  the  whole  estate  created  by  sach  a  conveyance  remains  in  the 
anrrivor.     Wright  v.  Sadhr,  20  K  Y.  320,  323. 

Our  statute  is  applicable  to  such  estates  only  as  were  held  iu 
joint-tenancy  at  the  common  law,  and  was  not  intended  to  affect 
conveyances  to  husband  and  wife ;  for  the  reason  that  the  estate 
created  by  such  conveyance  is  not,  in  legal  contemplation,  an  estate 
in  joint-tenancy,  and  for  the  additional  reason,  that  such  convey- 
ance to  husband  and  wife  is  not»  in  a  legal  sense,  a  conveyance  to 
two  persons,  but  to  those  who,  for  this  purpose,  are  accounted  but 
one  person  in  law. 

With  a  due  regard  to  the  rule  that  statutes  in  derogation  of  ^e 
common  law  are  to  be  construed  strictly,  we  think  the  statute 
cannot  properly  be  construed  to  comprehend  conveyances  of  land 
made  to  husband  and  wife.  With  respect  to  such  estates  the  com- 
mon law  remains  in  force,  unaffected  by  the  statute.  Brownson  v. 
Hull,  16  Vt  309 ;  Needham  v.  Branson,  5  Wedell's  law,  426. 

Under  the  conveyance  in  this  case,  the  defendant  in  error,  having 
survived  her  husband,  is  entitled  to  the  whole  estate. 

There  is  no  error,  therefore,  either  in  refusing  the  instruction 
asked  by  the  plaintiff,  or  in  overruling  the  plaintiff's  motion  for  a 
new  triaL 

The  judgment  will  he  affinned. 
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Oasssll,  plaintiff  in  errori  y.  Backback. 

(tf  MiM.  M.) 
Chr^ederate  gavemmerU — de  facto  aa  between  its  eititenM. 

B  sued  C.  for  taking  and  carrying  away  two  bales  of  cotton.  C.  bad  pur 
cbaaed  tbe  cotton  in  1864,  at  a  regular  tax  sale  made  by  a  collector  of 
taxes  for  tbe  confederate  states  goyernment  for  taxes  due  tbat  goyem- 
ment  from  B.  Botb  parties  were  residents  in  and  adherents  to  tbe  con. 
federate  states  daring  tbe  war.    Held,  tbat  B.  could  not  recoyer. 

rbe  confederate  states  goyernment  was  a  de  facto  goyernment  so  far  as 
relates  to  its  own  citizens  and  adberents,  and  all  consunmiated  transao 
tions  under  it  between  such  citizens,  not  in  conflict  with  tbe  constitution 
and  laws  of  tbe  United  States,  will  not  be  disturbed  by  tbe  courts. 

This  was  an  action  brought  by  Jacob  Backrack  against  W.  H. 
Oassell  for  taking  and  carrying  away  two  bales  of  cotton  on  the 
5th  of  June>  1865^  belonging  to  said  Backrack. 

The  facts  are  stated  in  the  opinion. 

Jo^n  Handy  and  Semmea  <&  Cooper y  for  plaintiff  in  error. 

E.  «7.  Bowers,  for  defendant  in  error. 

Jeffords^  J.  The  declaration  in  this  case  contains  two  connta. 
The  first  is  in  trespass^  and  alleges  that  Cassell^  the  defendant  below, 
on  the  6th  day  of  June,  1865,  with  force  and  arms,  broke  and  entered 
the  close  of  one  A.  H.  Dinkins,  in  police  district  number  three,  in 
Madison  county,  and  took  and  carried  away  from  said  close  two 
bales  of  cotton  belonging  to  the  plaintiff,  Jacob  Backrack,  the  same 
being  of  the  value  of  $500,  and  to  the  damage  of  the  plaintiff  in  the 
sum  of  $1,000. 

The  second  count  is  in  trover,  and  alleges,  that,  on  the  5th  day  of 
June,  1865,  the  defendant  wrongfully  converted  to  his  own  use  two 
bales  of  cotton  belonging  to  the  plaintiff,  to  the  damage  of  the 
plaintiff  in  the  sum  of  $1,000. 

Cassell,  the  defendant  below,  pleaded  the  general  issue,  defending 
the  wrong  and  injury,  etc.,  and  giving  notice  that  under  his  plea  of 
the  general  issue  he  would  offer  in  evidence  on  his  part,  that,  at  a 
tax  sale  regularly  conducted  by  the  confederate  states  government 
tax  collector,  for  non-payment  of  certain  taxes  due  the  confederata 


OCTOBEE  TEEM,  1868.  591 

Casoell  y.  Backrack. 


states  goyemment  by  said  Backrack  on  certain  cotton,  of  which 
these  two  bales  of  cotton  were  a  part,  he,  the  said  Gassell,  purchased 
the  said  two  bales  at  said  sale,  and  paid  for  the  same,  he  being  the 
highest  and  last  bidder  for  the  said  two  bales  of  cotton ;  and  that 
said  sale  took  place  on  or  about  the  17th  day  of  June,  1864.  The 
defendant  also  gave  notice  of  set-off,  and  accord  and  satisfaction. 
The  cause  was  submitted  to  a  jury,  and  they  returned  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  $151.90 ;  and  thereupon  the 
defendant  below  moved  for  a  new  trial  for  thd  reasons  stated  in  the 
record,  and  the  motion  having  been  considered  by  the  court,  said 
motion  was  overruled  and  judgment  rendered  on  the  verdict,  in 
favor  of  the  plaintiff,  to  which  ruling  and  action  of  the  court  the 
defendant  excepted,  and  tendered  his  bill  of  exceptions.  To  reverse 
which  judgment  this  writ  of  error  is  now  prosecuted.  On  the  trial 
of  this  case  in  the  circuit  court,  the  following  instructions  were 
requested  and  given  for  the  plaintiff: 

1.  "The  court  instructs  the  jury,  that  the  sale  by  Gould  to  Cas- 
sell  conferred  on  Cassell  no  title  to  the  cotton  in  controversy,  unless 
said  sale  was  subsequently  ratified  by  plaintiff,  or  his  agent,  Gazan." 

2.  "  The  sale  by  Gould  to  Cassell,  as  one  then  acting  as  an  officer 
of  the  confederate  states  government,  conferred  upon  Cassell  no  title 
to  the  cotton  in  question,"  etc.  The  giving  of  these  instructionSj 
and  refusal  of  the  court  to  grant  a  new  trial,  are  assigned  for  eiTor. 

The  official  character  of  Gould,  as  the  regularly  authorized  tiix 
collector  for  the  confederate  states  government,  does  not  seem  to 
have  been  denied  or  questioned  at  the  trial;  nor  was  any  objection 
raised  as  to  the  regularity  of  the  sale  made  by  Gould  as  such  tax 
collector.  It  is  asserted  and  not  denied,  that  the  sale  took  place  in 
June,  1864,  while  the  confederacy  remained  intact,  and  its  author- 
ity and  power  irresistible  in  the  greater  portion  of  the  state  of 
Mississippi.  The  proof  shows  that  the  sale  was  of  two  particular 
lales  of  cotton,  desig^vated  hy  number  ;  that  the  purchase-money  was 
paid  in  full  by  the  purchaser  at  the  date  of  the  sale,  Nothing 
further  remained  to  be  done  by  either  party  in  order  to  confer  a 
perfect  and  coinplete  title  to  the  property  sold  on  the  vendee.  As 
between  the  vendor  and  vendee  this  transaction  was  fully  executed 
and  closed,  and  the  rights  of  the  parties  irrevocably  fixed,  when  the 
purchase-money  was  paid.  It  can  make  no  difference  that  the 
vendee  allowed  the  cotton  to  remain  at  the  place  where  he  bought 
ity  as,  by  leaving  it  there,  it  remained  entirely  at  his  own  risk,  aud. 
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in  contemplation  of  law,  was  in  his  constractiye  or  actual  possessioD 
from  the  date  of  the  sale.  It  is  alleged  by  the  plaintiff  below,  that 
the  defendant  below,  when  he  removed  the  cotton  which  he  bought, 
took  one  wrong  bale,  but  there  is  no  legal  proof  on  this  point  what- 
ever in  the  case.  In  the  absence  of  proof  we  are  bound  to  presume 
that  he  removed  the  precise  two  bales  of  cotton  which  he  purchased, 
as  the  law  never  presumes  the  commission  of  a  trespass  or  wrong. 

It  is  a  conceded  fact,  that  both  Backrack  and  Cassell  were  resi- 
dents within,  and  adHerents  to,  the  confederate  states  government, 
during  the  continuance  of  the  late  rebellion.  Backrack  now, 
however,  that  he  has  played  and  lost,  insists  that  the  confederacy 
never  was  a  government  at  all,  not  even  so  far  as  its  own  subjects 
and  adherents  were  concerned,  and,  as  a  necessary  legal  consequence, 
never  had  any  authority  to  impose  and  collect  taxes  from  its  own 
citizens. 

The  question  at  once  arises,  What  was  this  so-called  confederate 
states  government  ?  Was  it  in  all  respects,  and  for  all  purposes,  a 
disorganized  mass,  a  disorderly  and  irresponsible  mob  ?  Or,  rather, 
was  it  not  for  certain  purposes,  and  with  reference  to  certain  persona 
and  parties,  a  government  in  fact  for  the  time  being  ? 

We  are  well  aware  that  in  respect  to  the  United  States  govern- 
ment and  its  loyal  citizens  this  is  now  no  longer  a  question  open 
for  discussion.  It  is  now  fully  and  finally  settled  by  every  depart- 
ment of  the  federal  government,  beyond  all  future  controversy,  that 
in  relation  to  the  United  States  the  late  confederacy  was  not  a 
government  either  de  jure  or  de  facto,  within  the  meaning  of  these 
tei*ms  as  used  in  the  law  of  nations. 

The  pretensions  of  nationality  set  up  by  the  confederacy  were 
most  steadily  and  constantly  denied  by  the  United  States,  from  the 
beginning  to  the  close  of  the  recent  civil  war.  This  was  the  very 
point  in  issue.  It  was  the  great  central  subject-matter  of  contro- 
versy between  the  contending  parties. 

The  policy  adopted  by  the  United  States  government,  and  all  the 
several  departments,  in  all  its  dealings  with  this  question,  in  what- 
ever form  or  shape  it  presented  itself,  was  adhered  to  and  pursued 
with  a  tenacity  of  purpose  which  challenges  the  admiration  of  the 
world.  It  was  never  relinquished  or  even  lost  sight  of  for  a  single 
moment  of  time.  It  was  maintained  with  a  firmness  and  consist- 
ency unparalleled  in  the  political  history  of  nations,  reaching  the 
sublime  in  statesmanship.    But  does  it  necessarily  follow,  that, 


OCTOBER  TERM,  1868.  503 

Oaflsell  y.  Backrack. 

because  the  pretended  confederate  goyemment  was  no  goyemment 
80  far  as  the  United  States  and  its  loyal  citizens  were  concerned, 
it  was  no  goyemment  as  to  those  who  organized,  put  in  motion,  and 
adhered  to  its  fortunes  during  its  continuance?  We  think  not. 
It  is  well  known  that,  after  the  breaking  out  of  hostilities, 
those  who  resided  within  confederate  territory  not  only  acknowl- 
edged allegiance  to  the  established  central  goyemment,  but  with  an 
unanimity  and  alacrity  neyer  before  recorded  in  history,  an  entire 
people  rushed  to  the  support  of  the  confederate  standard.  The  old 
state  goyemments  were  oyerthrown,  and,  speaking  from  the  federal 
stand-point,  usurping  goyernments  were  erected  in  their  stead,  and 
the  confederate  states  government,  with  sovereign  power  over  aU 
the  eleven  seceding  states,  was  formed  by  the  almost  unanimous 
voice  of  an  entire  people.  These  governments,  both  state  and  cen- 
tral, were  maintained  and  adhered  to,  for  a  period  of  more  than 
four  years,  with  unmatched  devotion. 

During  all  this  time  the  internal  and  domestic  concerns  of  life 
and  business  flowed  on  in  their  accustomed  channels.  Transactions 
involving  thousands  of  millions  of  dollars  had  been  fully  con- 
summated; innumerable  contracts  entered  into  and  executed  by 
the  parties  in  interest;  thousands  of  persons  united  in  marriage, 
and  children  born  of  such  marriages;  the  reaper  death  having 
been  unusually  busy  during  this  period,  had  '^  heralded  his  millions 
to  their  homes  in  the  dim  land  of  dreams;''  estates  of  decedents 
and  minors  had  been  administered ;  real  estate  and  personal  prop- 
erty of  countless  value  had  changed  hands;  courts  were  held, 
judgments  rendered,  and  decrees  pronounced  and  executed, — 
between  the  commencement  and  close  of  the  war,  under  the 
assumed  sanction  of  government  and  law. 

We  cannot  now  imagine  any  just  political  reason,  or  sound  prin- 
ciple of  state  policy,  which  demands  that  we  should  hold,  that,  as 
between  the  citizens  of  the  confederacy  and  the  confederate  states 
goyemment,  there  was  no  government  whatever.  This  tribunal  will 
take  judicial  notice  of  the  fact  as  a  matter  of  public  notoriety  and 
history,  that  the  inhabitants  of  the  confederacy  were  not  reduced  to 
an  absolute  condition  of  barbarism,  anarchy  and  chaos  during  the 
continuance  of  the  rebellion. 

We  are  inflexibly  averse  to  harrowing  up  the  bones  and  ashes  of 

the  late  unfortunate  civil  strife.    Whenever  we  can  do  so,  without 

departing  from  the  straight  path  of  duty,  we  feel  constrained  not 
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to  disturb  their  repose.  Not  by  any  word  or  deed  of  oars  would 
we  knowingly  renew  or  perpetuate  a  single  unpleasant  recollection 
of  the  deplorable  past. 

Whi^e  we  admit  that  the  public  policy  of  the  United  States  go«'- 
emmeHt  holds  that  the  confederacy  and  the  state  govemmenti 
organized  thereunder  were  unlawful  combinations,  and  their  acts 
illegal  and  yoid  so  far  as  they  affect  that  government  and  its  loyal 
citizens,  still  in  reference  to  all  matters  of  ini;emal,  private  and 
domestic  import,  indifference  to  the  government  and  laws  of  the 
United  States,  we  are  satisfied  it  is  our  duty  to  hold,  that,  so  far  as 
the  inhabitants  of  the  confederacy  were  concerned,  it  was  a  govern- 
ment in  fact  for  the  time  being,  for  the  purpose  of  conserving  fully 
the  private  rights  of  persons  and  property,  and  for  the  protection  of 
individuals  from  liability  and  punishment  for  obeying  the  laws  of 
such  government.  To  hold  differently,  would  overturn,  without 
particularizing,  almost  every  transaction,  whether  of  a  public  or 
private  nature,  which  transpired  during  the  supremacy  of  the  con- 
federacy, and  would  lead  to  consequences  productive  of  incalculable 
mischief. 

On  the  other  hand,  we  believe  we  can  see  many  satisfactory  and 
controlling  reasons  why,  as  between  the  parties  to,  and  the  citizens 
of,  the  central  and  state  governments  composing  the  confederacy, 
they  were  governments  in  fact,  in  all  matters  relating  to  their  inter- 
nal domestic  affairs ;  and  especially  should  this  be  so  with  reference 
to  past  and  executed  transactions. 

We  are  of  opinion  that  for  reasons  of  public  policy  alone,  if  for 
QO  other,  the  courts  of  the  country  should  withhold  their  active 
interference  in  all  such  cases.  If  it  be  true,  as  we  have  attempted 
to  demonstrate  (and  we  are  confident  we  have  made  no  mistake  in 
this),  that  the  confederate  states  government,  and  the  several  state 
governments  composing  the  central  power,  were  *'  unlawful  combi- 
nations of  persons,"  confederating  together  for  illegal  and  criminal 
objects  merely,  it  seems  to  us  that  it  follows  irresistibly  that  all  who 
formed  part  of  and  adhered  to  these  unlawful  organizations  were 
not  only  particeps  criminis,  but  were  in  a  strict  legal  sense  in  pari 
delicto,  and  that,  therefore,  as  between  all  parties  standing  in  this 
relation  to  each  other,  the  courts  of  the  legitimate  government^ 
when  restored,  upon  well-established  and  familiar  principles  of  law, 
should  deny  their  active  aid  to  either  party,  and  leave  them  in  the 
exact  condition  in  which  they  find  ^hpxn. 


OCTOBER  TEEM,  1868.  595 

BiohaTdiOP  t.  Borden. 

We  are  not  aware  that  this  question  has  been  the  subject  of  judi- 
cial inyestigation  either  in  the  federal  or  state  tribunals  of  the 
country ;  and  it  is  a  matter  of  regret  that  we  have  not  been  able  to 
fortify  our  position  by  precedent  and  authority.  We  have,  however, 
arrived  at  the  present  conclusion  after  the  most  careful  and  delib- 
erate consideration,  in  full  view  of  the  vast  importance  of  the 
question  to  be  determined. 

There  is  nothing  in  the  position  assumed  in  this  case  in  conflict 
with  the  principles  intended  to  be  discussed  and  adjudicated  by  the 
opinion  of  the  court  of  the  present  term,  in  the  case  of  Samuel  B. 
Thomas,  sheriff y  etc.,  v.  William  B.  Taylor,  post. 

In  that  case,  the  subject-matter  of  the  controversy  was  executory; 
whereas,  in  the  case  at  bar,  it  had  been  wholly  executed. 

This  opinion  is  designed  to  be  limited  in  its  bearing  to  matters 
and  transactions  not  affected  by  the  constitution  and  laws  of  the 
Ignited  States,  and  which  have  been  entirely  coiisummcUed,  by  the 
confederate  states  government  upon  its  own  citizens,  or  to  subjects 
of  controversy  arising  between  such  citizens  and  executed  b^  them, 
during  the  time  when  that  government  was  claiming  to  exercise,  and 
in  point  of  fact  did  exercise,  sovereign  power  over  the  territory 
within  its  control. 

For  the  reasons  here  stated,  we  are  of  opinion  that  the  instruc- 
tions given  by  the  court  below  were  erroneous.  Its  judgment  must, 
therefore,  be  reversed,  the  verdict  set  aside,  a  venire  de  nave 
awarded,  and  the  cause  remanded. 


EiOHABDSOK  y.  BoBDSX,  plaintiff  in  error 

(42  MlM.  7L) 

FkUures — cotton  gin. 

As  between  the  vendor  and  vendee  of  lands  nsed  in  growing  cotton,  a  cotton  gin- 
stand,  pnt  np  after  the  nsnal  manner  for  use  on  the  place,  is  a  fixture,  and 
passes  with  the  land. 

This  was  an  action  of  replevin  brought  by  Thomas  J.  Borden,  the 
defendant  in  error,  against  William  H.  Hichardson,  the  plaintiff  in 
error,  to  recover  a  gin-stand,  alleged  to  be  of  the  value  of  $175 
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The  case  was  submitted  to  the  oirouit  court  ou  the  foUowing  agreed 
ease: 

'^  In  this  case  it  is  agreed  between  th.  parties  that  the  court 
decide  the  question  inYoIyed  in  this  suit,  upon  the  following  agreed 
facts,  and  render  its  judgment  accordingly,  which  are  as  follows,  to 
wit :  That  Bichardson  bought  a  tract  of  land  in  said  county,  on 
which  was  a  gin-house,  in  which  the  gin-stand  in  controversy  stood, 
as  gin-stands  usually  stand  for  use,  and  was  the  only  gin-stand  on 
die  place,  and  worth  $175 ;  that  Borden  made  and  delivered  to 
Richardson  a  deed  for  the  land,  and  Bichardson  took  possession  of 
the  premises  under  it,  and  that  there  never  was  any  reservation 
made  of  the  gin-stand  at  the  sale  and  execution  of  the  deed ;  and 
the  court  shall  decide  whether  or  not  the  said  gin-stand  passed  to 
Bichardson  by  said  sale  and  conveyance.'' 

These  facts  being  submitted  to  the  court,  the  court  determined 
that  the  gin-stand  did  not  pass  by  the  sale  to  Bichardson,  and  that 
Borden  was  entitled  to  recover.  And  thereupon  the  court  rendered 
judgn\^nt  in  favor  of  Borden.  To  reverse  this  judgment,  the 
present  writ  of  error  is  prosecuted.  The  only  error  complained  of 
is,  that  the  court  below  erred  in  giving  judgment  for  the  plaintiff 
on  the  agreed  statement  of  facts. 


W,  Harper  <£  Shelby^  for  plaintiff  in  error. 

Mayers  d  Lowry,  for  defendant  in  error. 

Jeffords,  J.  The  sole  question,  then,  for  the  court  to  pass 
upon  is,  whether  or  not,  under  the  agreed  case,  the  gin-stand  was  a 
fixture,  and  whether  the  title  to  the  gin-stand,  in  this  mstance, 
passed  by  the  deed  which  conveyed  the  title  to  the  real  estate.  It 
has  been  a  matter  of  almost  universal  complaint  among  lawyers, 
judges  and  writers  on  jurisprudence,  that  the  law  in  relation  to 
fixtures  is,  perhaps,  less  susceptible  of  being  reduced  to  positive 
and  uniform  system  than  any  other  branch  of  legal  science,  There 
has  been  more  judicial  legislation  on  this  subject,  and  the  rules  are 
less  certain  and  fixed,  than  any  other  department  of  the  law  with 
which  we  are  familiar.  We  do  not  wish  to  be  understood  as  intend- 
ing to  say  that  the  law  is  entirely  unsettled,  for  we  have  many  well- 
d*>fined  rules  on  this  subject;  but  simply  as  saying,  that  what  is  or 
is  not  a  fixture  seems  to  depend  on  the  pecul:ar  facts  and  circnni- 
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stances  surrounding  each  particular  case,  more  than  any  other  con- 
sideration. A  thing  or  article  may  hare  been  regarded  as  a  fixture 
under  one  state  of  facts,  and  the  same  thing  has  been  held  not  to  be 
a  firture  under  another  state  of  facts.  Take,  for  instance,  the 
article  of  manure,  where  by  the  sale  of  agricnltural  lands,  and 
whether  in  heaps  or  scattered  in  the  barnyard,  it  is  a  fixture,  and 
passes  as  a  part  of  the  realty  to  the  vendee ;  but  when  upon  landS' 
in  a  village  or  city,  where  the  lands  are  not  used  for  agricultural 
purposes,  it  is  not  a  fixture,  and  is  treated  as  personal  property.  It 
will  be  found  upon  examination  that,  in  determining  the  question 
whether  a  thing  is  a  chattel  or  fixture,  reference  must  be  had  to  the 
nature  of  the  thing  itself ;  the  position  of  the  party  placing  it 
where  found ;  the  probable  intention  in  putting  it  there,  and  the 
injury  which  would  result  from  its  removal;  and  we  must  also  con- 
sider the  object  of  the  party  in  placing  the  article  on  the  premises 
with  reference  to  trade,  agriculture  or  ornament.  In  the  present 
case,  for  example,  the  article  in  controversy  was  in  its  very  nature 
adapted  to  the  business  for  which  the  lands  were  used.  The  party 
who  annexed  it  when  he  put  it  there  must  have  intended  it  should 
remain  as  long  as  it  continued  serviceable,  as  the  convenience  and 
usefulness  of  his  cotton  plantation  would  have  been  seriously 
impaired  by  its  removal.  The  gin-stand  is  not  only  a  highly  neces- 
sary article,  but  may  be  declared  to  be  an  indispensable  one. 

The  doctrine  is  well  established  that,  as  between  executor  and 
heir,  the  vendor  and  vendee,  mortgagor  and  mortgagee,  the  strict 
rule  is  applied  in  favor  of  the  heir,  vendee  and  mortgagee,  holding 
many  articles  to  be  fixtures,  and  as  belonging  to  the  freehold,  which 
would  not  be  so  as  between  landlord  and  tenant.  In  one  class  of 
cases  the  rule  of  construction  is  rigorous  and  stringent,  in  the  other 
it  is  relaxed  and  liberal.  This  precise  question  seems  never  to  have 
been  passed  upon  by  this  court,  but  we  find  many  decisions  in  the 
cotton-growing  states ;  and  as  far  as  our  examination  has  extended, 
these  decisions  have  all  been  in  one  direction. 

In  South  Carolina,  in  the  case  of  Farris  v.  Walker,  1  Bailey  (S.  C), 
540,  the  plaintiff  sold  and  conveyed  his  plantation  to  the  defendant. 
Cotton  was  grown  on  this  plantation  and  a  cotton  gin  was  in  the 
gin  house  on  the  premises,  attached  to  the  gears.  Plaintiff  brought 
an  action  of  trover  for  the  gin,  but  the  court  were  of  opinion  that 
it  was  a  fixture  and  passed  with  the  freehold.  The  court  say: 
"  The  rule  on  the  subject,  as  between  the  heir  and  executor,  or 
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between  vendor  and  yendee^  is  more  rigorous  than  between  landlord 
and  tenant,  or  the  executor  of  a  tenant  for  life,  and  the  remainder- 
man. In  relation  to  the  former,  all  things  which  are  necessary  to 
the  full  and  free  enjoyment  of  the  freehold,  and  which  are  in  any 
way  attached  to  it,  are  held  to  be  fixtures,  and  pass  with  iL  What 
ought  to  be  considered  a  fixture  depends  materially  upon  the  nature 
of  the  freehold  sold.  If  a  plantation,  then  all  such  things  attached 
to  the  land  which  are  usually  necessary,  or  used  in  the  management 
of  a  farm,  would  pass." 

This  authority  is  directly  in  point  This  doctrine  was  re-affirmed 
m  the  state,  in  McMeniia  t.  Hammond,  3  Hill  (S.  C),  331.  The 
same  rule  is  laid  down  in  Alabama,  in  the  case  of  Bratton  v.  Claw- 
son,  2  Stewart,  478.  The  same  principle  has  been  followed  in 
Tennessee,  in  the  case  of  Degrafenr&id  v.  Scruggs,  4  Humph.  451. 

It  seems  to  us,  therefore,  that  it  is  clear  from  the  authorities  here 
cited,  as  well  as  upon  reason,  that  the  gin-stand  in  this  case,  stand- 
ing as  gin-stands  usually  stand  for  use,  being  the  only  one  on  the 
place,  and  no  reseryation  haying  been  made  at  the  time  of  sale  or 
deliyery  of  possession  of  the  premises,  was  a  fixture  and  passed  with 
the  title  to  the  realty. 

The  judgment  of  the  circuit  court  is  reversed,  and  this  court  will 
proceed  to  enter  such  a  judgment  here  as  should  have  been  rendered 
in  the  circuit  court. 


Bbidges,  plaintiff  in  error,  T.  Wintebs. 

(42  Miss.  13'). 

Promissory  note  —  aUeration  after  delivery. 

In  an  action  by  the  administrators  of  the  pajee  of  a  promissory  note  made  Is 
1859  and  payable  "  in  gold  "  against  tlie  sureties  thereto,  the  latter  inter- 
posed the  defense  that  the  words  "  in  gold "  were  inserted  by  the  payee 
without  their  knowledge  or  consent  after  delivery.  Held,  that  the  altera 
tion  did  not  change  the  legal  liability  of  the  sureties,  and  that  they  were 
therefore  liable. 

This  was  an  action  in  assumpsit  on  a  promissory  aote  of  which 
the  following  is  a  copy : 
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"  Twelve  months  after  date,  we,  or  either  of  ns,  promise  to  pay  to  John 
Winters,  or  bearer,  the  sum  of  one  thousand  dollars,  loaned  money  ('  in  gold  *) 
jrith  interest  at  ten  per  cent  per  annum :  this  26th  day  of  May,  1859. 

"  Robert  M.  Harbib. 

EZBKTBT.  J.  BrIDGBS. 

Jesse  G.  Kdcbrouoh 
A.  S.  Hamilton. 
Jambs  Hubbebt." 

The  defendants,  Bridges,  Hamilton  and  Habbert,  alleged  in 
defense  in  their  third  plea,  that  they  signed  the  note  as  sureties,  and 
that  after  their  signature  and  delivery  the  note  had  been  altered 
without  their  knowledge  or  consent  by  interlining  upon  the  face  of 
it  the  words  '^  in  gold.''  This  plea  was  demurred  to  and  the  de- 
murrer sustained.  As  the  other  pleas  relate  to  matters  of  practice 
we  shall  not  allude  to  them. 

Turner  Groves  &  TurneT\  for  plaintiff  in  error. 

J.  NileSy  for  defendant  in  error. 

Shackelfobd,  J.  There  are  five  assignments  of  error  made  by 
the  plaintiffs  in  error.  We  shall  notice  them  in  their  order.  The 
fliBt  is  that  the  court  erred  in  sustaining  the  plaintiffs'  demurrer  to 
defendants'  third  plea.  The  demurrer  admits  the  allegations  of  the 
plea.  What  are  they  ?  That  the  words  "  in  gold,"  as  they  appear 
in  the  note  sued  upon  and  set  out  herein^  were  inserted  after  the 
execution  and  delivery  of  the  note  to  the  deceased  John  Winters ; 
and  that  the  alteration  was  done  without  their  "  privity  or  consent, 
authority  or  acquiescence,"  '  Admitting,  for  the  purpose  of  this  dis- 
cussion, that  the  alteration  was  made  by  John  Winters,  the  payee 
of  the  note,  is  it  such  an  alteration  as  will  vitiate  the  note  ?  The 
rule  is  well  settled,  that  where  any  alteration  is  made  which  causes 
the  instrument  to  speak  a  language  different,  in  legal  effect,  from 
that  which  it  originally  spoke,  it  is  a  material  alteration.  Does  the 
alteration  in  the  case  before  us  come  within  this  rule  ?  We  think  it 
does  not.  The  note  bears  date  on  the  25th  day  of  May,  1859 ;  the 
drawers  promise  to  pay  $1,000  twelve  months  after  the  date  thereof, 
with  ten  per  cent  interest,  the  consideration  being  for  'Moaned 
money." 

The  legal  liability  of  the  plaintiffs  in  error,  on  the  note  in  ques- 
tion, seems  to  us  the  same  without  the  words  ''in  gold"  mserted  ai 
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with  them.  The  law,  at  the  date  of  this  note,  fixes  the  legal  liabil- 
ity of  the  plaintiff  in  error  as  to  the  kind  of  funds  or  money  this 
note  shonld  be  paid  in.  They  admit  the  consideration  was  for  loaned 
money  to  Harris,  the  principal.  Could  Harris  legally  discharge  or 
pay  the  money  due  on  the  note  on  the  25th  day  of  May,  1860,  in 
any  other  currency  than  gold  ?    He  could  not 

View  this  alteration  as  an  alteration  by  John  Winters,  it  only 
expresses  what  the  law  implies,  and  only  shows  what  the  law  would 
do  if  resistance  was  made  to  the  payment  of  the  note ;  the  altera- 
tion, then,  if  we  are  right  in  our  views  of  the  rule,  was  an  imma- 
terial one,  not  changing  in  the  least  the  legal  liability  of  the  parties 
to  the  note  (Falmouth  v.  SobertSy  9  M.  &  W.  469 ;  5  Mass.  540 ;  6 
id.  519),  and  the  law  itself  would  supply.  15  Pick.  239 ;  3  Ohio 
Stai  445. 

The  rule  is  different  when  the  alteration  has  been  made  fraudu- 
lently, or  with  a  fraudulent  intent;  but  there  was  no  allegation  in 
this  plea  that  the  alteration  was  made  with  such  intent,  or  that  it 
had  been  made  by  Winters,  the  payee.  It  is  manifest  that  the  inser- 
tion of  the  words  "  in  gold  "  was  inserted  to  show  the  kind  of  money 
loaned  to  Harris,  the  principal,  and  was  to  create  a  higher  security, 
or  to  fix  a  greater  liability  to  the  parties  to  the  note.  The  plaintiffs 
in  error  do  not  show  by  their  plea  that  any  other  kind  of  goods  were 
loaned  to  Harris  than  gold.  The  proof  to  the  contrary,  if  any 
existed,  was  in  the  possession  of  the  plaintiffs  in  error  at  the  filing 
of  their  plea ;  and  their  failure  to  allege  that  any  other  kind  of 
funds  were  loaned  is  conclusive  against  them  that  it  was  gold  loaned. 

If  we  are  right  in  this  view  of  .the  facts  touching  the  considera- 
tion of  the  note,  the  payee,  if  he  made  the  alteration,  was  only  sup- 
plying an  omission  which  was  not  material,  and  could  in  no  wise 
affect  the  rights  or  liability  of  the  plaintiffs  in  error  upon  the  note. 

Another  view  of  this  question:  There  is  a  distinction  to  be 
observed  between  an  alteration  and  a  spoliation  of  an  instrument, 
as  to  the  legal  consequences.  An  alteration  is  an  act  done  upon  the 
instrument  by  which  its  meaning  or  language  is  changed.  If  what 
is  written  upon,  or  erased  from,  an  instrument  has  no  tendency  to 
produce  this  result,  or  to  mislead  any  person,  it  is  not  an  altera- 
tion. This  term  is  applied  when  the  act  is  done  by  the  party 
entitled  to  the  instrument  But  the  act  of  a  stranger,  without  the 
participation  of  the  party  interested,  is  a  mere  spoliation  or  mutila- 
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tion  ot  the  instrament,  not  changing  its  legal  operation,  so  long  aa 
the  original  writing  remains  legible. 

There  is  no  allegation  in  the  plea  in  question  that  the  insertion 
of  the  words  "in  gold"  into  the  note  was  made  by  the  deceased 
payee.  These  words  may  have  been  inserted  by  a  stranger.  If  thi^ 
alteration  was  material,  and  was  shown  by  the  plea  to  have  been 
done  by  the  deceased,  it  would  have  been  repugnant  to  all  prin- 
ciples of  justice  for  the  court  to  have  oyerruled  the  demurrer  to 
this  plea,  it  being  beyond  the  power  of  the  administrator  of  the 
deceased  payee  to  explain  how,  when,  or  by  whom,  the  alteration 
was  made. 

We  concur  with  the  learned  judge  in  his  view  of  the  legal  effect 
of  the  allegations  of  the  plea  in  question,  and  see  no  reason  to  dis- 
turb the  judgment  or  the  demurrer. 

(The  remainder  of  the  opinion  relates  to  questions  of  practice.) 

Lei  the  judgmeni  be  affirmed. 


BowEK,  appellant,  y.  Bailby. 

(43M1M.406.) 

Covenant  an  iole  of  lands 

In  a  oontTact  for  the  sale  of  land  the  vendee  agreed  to  pay  the  purchase- 
money  in  installments,  and  the  vendor  executed  a  bond  conditioned  to 
deliver  the  deed  upon  the  payment  of  the  last  installment ;  Tield,  that  the 
covenants  were  independent  and  that  the  vendor  might  enforce  payment 
of  all  the  installments  without  first  tendering  a  deed.  See  RMnaon  v. 
Harbour,  post,  where  a  contrary  doctrine  is  held  by  the  same  court. 

At  the  October  term,  1866,  the  appellees  filed  their  bill  in  the 
chancery  court  of  Washington  county  against  appellant,  and  alleged 
therein  that  Mrs.  S.  A.  E.  Bailey,  during  the  life-time  of  her  first 
husband,  Richard  Oriitith,  and  together  with  him,  made  a  contract 
for  the  conveyance  of  certain  lands,  on  the  7th  of  November,  1856, 
with  appellant,  which  land  was  owned  by  Mrs.  Bailey,  then  Mrs. 
Griffith,  in  her  own  right.  By  this  contract  appellant  was  to  make 
and  deliver  four  promissory  notes,  each  for  the  sum  of  $3,505, 
maturing  at  one,  two,  three  and  four  years  from  date  of  the  con- 
tract, and  was  further  to  pay  those  notes  promptly  as  they  matured. 
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Upon  the  payment  of  these  notes  Mrs.  Bailey  and  her  first 
husband,  Richard  Griffith,  were  then  to  make  him  a  title  to  the 
land  —  a  full  warranty  deed  in  fee-simple. 

Under  this  contract  appellant  was  put  in  possession  of  the  land« 
ami  continues  now  to  occupy  and  enjoy  the  same.  Appellant  has 
failed  and  neglected  to  comply  with  his  part  of  the  contract,  and 
said  notes,  or  a  large  portion  thereof,  are  still  due  and  unpaid.  Mrs. 
Bailey  avers  that  she  has  at  all  times  been  ready  and  willing  to 
•execute  a  deed  to  the  land,  as  stipulated  for  in  the  contract,  when- 
ever appellant  complied  with  his  precedent  obligation.  Appellees 
tender  with  the  bill  a  deed  to  the  land,  and  pray  that  the  money 
•due  on  the  notes  be  decreed  to  be  paid,  and  in  default  of  payment 
that  the  land  be  sold  for  the  payment  of  the  notes.  The  bond  for 
sale  and  conveyance  of  the  land,  with  the  four  notes  of  appellant, 
are  made  exhibits,  and  filed  with  the  bilL  There  was  a  demurrer  to 
the  bill.    The  grounds  alleged  are : 

1.  That  there  is  no  equity  on  the  face  of  the  bilL 

2.  The  bill  does  not  aver  or  show  that  a  deed  was  tendered  by 
<K)mplainants  (appellees)  prior  to  the  filing  of  their  bill,  etc 

The  demurrer  was  overruled,  on  the  ground  that  the  conditions 
•of  the  contract  were  mutual  and  independent  Leave  given  to 
answer.  At  the  November  term,  1867,  a  pro  confesso  was  taken, 
and  a  final  decree  rendered,  on  proof,  and  commissioner's  report  for 
♦12,772.10,  ordering  sale  of  the  land  to  pay  this  sum.  Prom  this 
decree  the  court  granted  an  appeal  to  this  court.  The  error  relied 
upon  is,  that  the  court  en*ed  in  overruling  the  demurrer  to  the  bilL 

Newgent  £  Yerger^  for  appellant 

Johnston  <&  Johnston^  for  defendant 

Shackelfobd,  C.  J.  The  only  question  involved  in  this  assign- 
ment of  error  is,  whether  the  covenants  in  the  contract  set  out  in 
the  bill  of  appellees  are  mutual  and  independent,  or  dependent 
Counsel  for  appellant  admit  in  their  argument  that  ^'  the  notes, 
considered  by  themselves,  constituted  a  separate  independent  con- 
tract, and  that  they  could  have  been  sued  upon  as  they  fell  due ;  ** 
-but  says,  ^'  when  a  bill  for  a  specific  performance  of  an  agreement 
is  brouglit,  the  case  is  entirely  different" 

If  the  covenants  of  the  contract  were  mutual  and  independent, 
4UI  counsel  clearly  admits,  how  are  they  changed  when  a  bill  for 
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specific  performance  of  the  contract  is  filed  ?  Counsel  answer,  that, 
inasmuch  as  all  the  notes  had  matured  before  the  institution  of  this 
suity  thereby  the  notes  were  merged  iii'^o  one  debt,  and  the  case 
falls  within  the  rule  laid  down  by  this  court  in  the  case  of  Echford 
et  ah  T.  Halhert  et  al.,  30  Miss.,  and  that  the  appellees  should  hare 
placed  appellant  ^^  in  default  anterior  to  the  filing  of  their  bilL"  In 
the  case  of  Echford  et  ah  t.  Halbert  et  ah,  there  was  but  one  note 
executed  by  the  vendee,  and  the  vendor  obligated  himself  to  make 
title  when  the  purchase-money  should  be  paid ;  the  court  holding 
in  that  case,  '^  that  the  covenants  to  make  title,  and  to  pay  the 
money,  are  concurrent,"  and  that  a  tender  of  a  deed  to  place  the 
vendee  at  fault  before  suit  was  necessary.  We  must  dissent  from 
the  view  taken  by  counsel  of  the  effect  of  the  non-payment  of  the 
notes,  when  they  became  respectively  due,  upon  the  covenants  in 
the  contract;  if  they  are  mutual  and  independent  by  the  terms  oi 
the  contract  in  question,  we  are  unable  to  perceive  by  what  process 
they  can  be  altered  by  the  deflEtult  of  the  appellant  in  not  paying 
them  as  they  fell  due.  In  support  of  this  position  of  counsel,  that 
the  debt  being  all  due  before  the  institution  of  the  suit  upon  the 
contract,  etc.,  the  four  notes  were  merged  into  one  debt,  and  the 
covenants  thereby  became  mutual  and  dep<tudent,  we  are  cited  tc 
the  case  of  The  Bank  of  Columbia  v.  ffaytier,  1  Peters'  S.  C.  455. 
We  have  examined  this  case  with  care;  it  seems  to  favor  this 
assumption  of  counsel.  But,  upon  a  critical  examination  of  the 
facts  of  the  case,  we  find  that  there  was  a  question  of  great  doubt 
whether  there  was  a  contract  at  all  upon  which  a  suit  could  be 
founded.  The  court  saw  proper  to  consider  there  was  a  contract, 
and  decided  the  case  upon  that  assumption.  There  was  a  sale  by 
the  bank  to  Hayner  of  the  lots,  and  the  purchase-money  was  to  be 
paid  in  six  quarterly  installments,  for  which  he  would  give  his  notes 
to  the  bank  if  the  bank  would  give  him  a  deed ;  and  if  the  bank 
preferred  it,  he  proposed  to  pay  in  installments,  and  take  a  bond  for 
title  when  all  the  payments  were  made.  No  part  of  the  purchase- 
money  w-o  paid.  There  was  no  bond  for  title,  or  notes  executed. 
The  suit  was  at  law  upon  the  contract,  as  understood  between  the 
parties. 

The  court  held  that  in  contracts  for  the  sale  of  lands  the  cove- 
nants should  be  considered  muttial  and  dependent,  as  courts  favored 
that  construction,  unless  the  contrary  appeared  from  the  contract ; 
and  they  considered  the  contract  before  them  showed  the  intention 
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of  the  contracting  parties  that  the  corenants  should  be  mutual  aiid 
dependent.  The  court  holding  that  the  bank  was  bonnd  to  perform 
their  correlative  part  of  the  proposition,  by  either  making  a  title  and 
tendering  it  to  Hayner  on  the  day  when  the  last  payment  was  con- 
sidered due  and  payable,  or  by  giving  the  bond  for  title,  in  accord- 
ance with  his  demand  and  the  promise  of  the  bank.  It  must  have 
been  on  these  grounds  that  the  court  held  that  the  covenants  were 
mutual  and  dependent,  although  Hayner  had  agreed  to  pay  the 
bank  bv  installments.  If  this  were  not  so,  this  decision  is  irrecon- 
cilable  with  the  authorities  cited  in  the  case.  In  the  case  under 
consideration  the  parties  to  the  contract  have  shown  their  intention 
clearly.  Bowen  gave  his  four  notes,  payable  in  one,  twd,  three  and 
four  years,  for  the  sum  of  $3,505  each,  and  received  the  bond  for 
title  of  appellee  and  her  husband,  Richard  Griffith,  when  the  pur- 
chase-money should  be  paid.  Bowen  clearly  manifested  his  inten- 
tion to  pay  three-fourths  of  these  notes  to  the  vendors  of  the  land, 
without  requiring  from  them  the  performance  of  any  condition 
precedent.  Appellant,  as  shown  by  the  record,  has  paid  part  of  the 
purchase-money  to  the  vendors,  thus  furnishing  indisputable  evi- 
dence of  his  intention  to  pay  his  money  without  asking  for  or 
getting  a  title.  If  this  was  not  his  first  intention,  he  has  failed  to 
prove  by  his  subsequent  acts  that  it  was  not. 

There  can  be  no  question  regarding  the  character  of  the  cove- 
nants in  the  contract  under  consideration ;  they  are  mutual  and 
independent.  The  facts  of  the  case  are  similar  to  those  in  the  case 
of  Clopton  V.  Bolton,  23  Miss.  In  that  case  an  action  at  law  was 
instituted  upon  the  writings  obligatory,  payable  in  twehe  and 
twenty-four  months  after  date,  given  for  the  purchase-money  of  a 
tract  of  land.  The  defendant  pleaded  that  fact,  and  that  the 
plaintiff,  at  the  date  of  the  contract,  executed  and  delivered  to  the 
defendant  a  bond  to  make  title  to  the  land  when  the  purchase- 
money  should  be  paid ;  and  that  the  plaintiff  did  not,  before  the 
bringing  of  the  suit,  tender  a  deed  to  the  defendant  for  the  land. 

The  court  expressly  re-afflrms  the  cases  of  Gibson  v.  Newman,  1 
How.  341 ;  and  Coleman  v.  Rowe,  5  id.  460 ;  and  holds  that,  "  aa 
on  the  one  part  there  were  instruments  for  the  payment  of  the  pur- 
chase-money at  several  different  periods,  and  on  the  other  an  obliga- 
tion to  make  a  title  on  full  payment  of  the  purchase-money,  it  if 
clear,  beyond  doubt,  that  the  covenants  were  intended  to  be  inde 
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ing,  in  McMath  y.  Johnson^  that  the  coyenants  of  the  contract  were 
independent. 

The  fiicts  of  the  caae  before  us  are  scarcely  distingaishable  firom 
those  of  the  case  of  McMath  y.  Johnson;  in  both  cases  all  the  notes 
given  for  the  purchase-money  had  matured  before  suits  were  intli- 
tuted  upon  the  notes. 

Becognizing  and  adhering  to  the  doctrine,  as  finally  laid  down  in 
McMath  Y.  Johnson,  we  think  the  demurrer  to  the  bill  of  appeUees 
was  properly  oyerruled  by  the  chancellor,  and  the  decree  should  not 
be  disturbed. 

The  question  involYed  in  this  case  having  undergone  repeated 
and  thorough  investigation  by  this  court,  we  think  it  ought  now  to 
be  considered  decisively  settled,  in  this  state  at  least 

Let  the  decree  be  affirmed. 


Itbt,  plaintiff  in  error,  v.  Lallakdu 

(ttMlM.444.) 

Contracts — Otmfederate  money — Z«b  loei  contractus. 

In  an  action  on  a  note  given  in  Louisiana  for  a  loan  of  confederate  money 
held,  tliat  tlie  courts  of  Mississippi  would  not  enforce  the  contract,  ainct 
the  courts  of  Louisiana  had  declared  all  contracts,  the  coDBideratlon  of 
which  was  confederate  monej.  Illegal  and  void. 

The  defendant  in  error  instituted  suit  against  the  plaintiff  in 
error  on  a  promissory  note  made  by  him  in  favor  of  the  defendant 
in  error  for  the  sum  of  $4,355,  dated  "New  Orleans,  the  5th  of  April, 
1862,  and  payable  twelve  months  after  date. 

The  defendant  below  appeared  to  the  action  and  pleaded  four 
special  pleas,  of  which  the  fourth  plea  alleges  that  the  note  sued  on 
was  made  at  New  Orleans,  in  the  state  of  Louisiana,  and  payable 
twelve  months  after  the  date  thereof,  at  the  office  of  the  plaintiff 
below  in  said  city,  for  and  in  consideration  of  the  treasury  notes  of 
the  confederate  states,  commonly  known  as  confederate  money, 
amounting  on  their  face  to  the  sum  of  14,000;  that  the  sum  of 
$355  in  excess  of  said  sum  was  the  interest  upon  said  $4,000,  for 
one  year,  for  the  loan  of  said  treasury  notes. 
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defense  to  the  action,  and  that  the  court  below  erred  in  sustaining 
the  demurrer  to  it. 

It  has  been  repeatedly  held  by  the  court  of  last  resort  in  the 
state  of  Louisiana,  that  the  issue  of  confederate  treasury  notes  was 
illegal,  and  the  notes  yoid,  and  formed  no  valid  consideration  for  a 
contract;  and  that  a  contract,  the  consideration  of  which  is  con- 
federate treasury  notes,  is  illegal,  ana  against  public  policy,  and  will 
not  be  enforced  in  that  state.  Hemly  v.  Scottj  19  La.  An.  161 ;  Reeve 
V.  Doughty y  id.  164;  Graves  y.  Hardesty,  id.  186;  Washburn  v. 
Offert,  id.  269  ;  King  v.  Huston,  id.  288 ;  and  McCracken  v.  Poote^ 
id.  359. 

For  these  reasons  the  judgment  will  be  reyersed,  and  the 
demurrer  to  said  plea  oyerruled;  and  this  court,  proceeding  to 
give  such  judgment  as  the  court  below  ought  to  have  given,  do 
order  and  adjudge  that  the  plaintiff  below  take  nothing  by  his 
writ,  and  that  the  defendant  below  go  hence  without  day,  and 
that  he  have  and  recover  of  and  from  the  said  plaintiff  his  oosts. 

Shackelfobd,  G.  J.,  dissenting. 


Mississippi  and  Tekkbsses  Bailboad  OouPAiiTy  plaintiff  in 

error,  v.  Dbvanbt. 

(ttMlfl8.fi66.) 

RaUroads — re-location  of  road — tretpau  under  daim  of  title. 

A  railroad  corporation,  authorized  hy  its  charter  to  take  the  lands  of  private 
parties  for  its  road,  does  not  exhaust  its  power  by  once  locating  its  road ;  but 
in  case  of  necessity,  may  re-locate  it  and  take  private  property  for  the 
purpose. 

A  party  entering  upon  land  in  good  faith,  under  the  belief  that  he  has  the 
title  thereto,  is  not  a  naked  trespasser,  though  the  title  be  in  fact  in 
another ;  and  he  is  entitled  to  all  legal  protection  to  his  improvements  and 
property  placed  upon  the  premises,  given  by  the  statute  to  parties  in  po»- 
sesBion  under  color  of  title. 

The  facts  are  fiilly  set  forth  in  the  opinion. 
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White  &  ChalmerSy  and  Olapp,  Vance  d  Anderson,  for  plamtifb  in 
«rror. 

WdUAaU  S  Qolladatfy  and  W.  A  J.  R.  Terger,  for  defendants  in 
error. 

Shaoeelfobd,  0.  J.  The  first  case,  No.  11,057,  is  an  action  of 
ejectment;  the  second,  an  appeal  fi*oni  the  verdict  of  a  ''jury  of 
review,"  to  condemn  and  assess  damages  for  the  right  of  way  for  a 
road-bed  of  five-eighths  of  a  mile,  from  the  line  of  the  old  road-bed 
of  the  Mississippi  and  Tennessee  Bailroad  Company,  to  connect  with 
the  track  of  the  Mississippi  Central  Bailroad  Company,  on  the 
north  side  of  the  Yallobnsha  river.  The  same  questions  are 
involved  in  both  cases,  and  by  desire  of  counsel  they  will  be  decided 
together.  The  jury  in  the  ejectment  case  found  a  verdict  for  the 
defendant  in  error,  and  judgment  was  rendered  upon  it.  In  case 
No.  11,068,  they  found  a  verdict  for  $3,600,  in  favor  of  the  defendant 
in  error.  A  motion  for  a  new  trial  was  made  in  each  case,  assigning 
the  same  grounds  in  each  case. 

Ist.  Because  the  court  erred  in  giving  plaintiffs'  charge  No.  2. 

2d.  For  error  in  the  court  in  refusing  defendant's  charges. 

3d.  Because  the  jury  found  contrary  to  law  and  evidence. 

During  the  progress  of  the  trials,  exceptions  were  taken  to  the 
rulings  of  the  court  in  granting  the  instructions  asked  by  defend- 
ant in  error,  and  to  the  action  of  the  court  in  refusing  those  of  the 
plaintiff  in  error.  These  ruHngs  of  the  court  are  made  grounds  of 
€rror  in  this  court.  All  the  testimony  (an  agreed  state  of  facts)  is 
also  embraced  in  the  bill  of  exceptions  taken  to  the  rulings  of  the 
court  in  refusing  new  trials.  Which  testimony,  or  agreed  state  of 
facts,  is,  in  substance,  that  the  Mississippi  and  Tennessee  Bailroad 
Company  was  chartered  by  an  act  of  the  legislature  of  the  state  of 
Mississippi  on  the  16th  day  of  October,  1852,  and  by  the  terms  of 
its  charter  authorized  to  construct  a  railroad  from  some  point  on 
the  northern  boundary  line  of  the  state  through  certain  counties, 
^^and  to  connect  with  the  Mississippi  Central  railroad  at  such 
point  as  they  may  elect'' 

The  company  were  empowered  by  their  charter  to  enter  upon  and 

tjondemn  land  of  private  parties  for  the  purpose  of  procuring  the 

light  of  way,  when  the  same  could  not  be  obtained  by  consent  of 

the  land  owners,  and  the  manner  of  obtaining  such  cc  ndemnation. 

Vol.  II.— 77 
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by  J1117  of  ren&w,  was  presoribed.  The  company  selected  the  town 
of  Grenada^  being  immediately  upon  the  south  bank  of  the  Tallo- 
busha  river.  A  bridge  across  said  river  was  erected,  a  few  hundred 
yards  from  a  similar  structure  belonging  to  and  used  by  the  Missis- 
sippi Central  Bailroad  Company.  The  road-bed  and  bridge  thus 
erected  were  continually  used  fit>m  the  completion  thereof  until  the 
month  of  June,  1863  (having  been  used  for  two  years)  >when  the  bridge 
of  the  Mississippi  and  Tennessee  railroad  and  the  Mississippi  C^i- 
tral  railroad  were  both  burned  by  military  forces.  After  the  close 
of  the  late  civil  war,  both  companies  being  in  embarrassed  cir- 
cumstances, occasioned  by  the  loss  of  their  bridges  and  their  roU- 
ing  stock,  etc,  they  resolved  to  build  a  joint  bridge  or  partnership 
bridge  over  the  Tallobusha  river  at  Grenada,  upon  the  piers  of  the 
Mississippi  Central  Bailroad  Company,  with  the  permission  from 
said  Mississippi  Central  Bailroad  Company  to  the  Mississippi  and  Ten- 
nessee Bailroad  Company  to  run  their  cars  over  the  track  of  the  Mis- 
sissippi Central  road,  a  few  hundred  yards  north  of  the  Yallobusha 
river,  for  the  purpose  of  crossing  the  river  upon  said  partnership 
bridge.  To  effect  this  object  it  became  necessary  for  the  Missis- 
sippi and  Tennessee  Bailroad  Company  to  deflect  from  their  former 
track  on  the  north  side  of  the  Yallobusha  river,  and  to  have  the 
right  of  way  to  build  a  new  track  about  five-eighths  of  a  mile, 
to  enable  them  to  connect  their  rails  with  those  of  the  Mississippi 
Central  railroad. 

Jenkins  Devaney,  the  defendant  in  error  in  the  case  before  us,  is 
the  owner  of  the  land  lying  between  the  two  roads  through  which 
the  Mississippi  and  Tennessee  Bailroad  Company  proposed  to  build 
their  new  or  connecting  track. 

Devaney  and  the  plaintiff  in  error  could  not  agree  upon  the  price 
for  the  land  upon  which  the  road-bed  for  the  track  had  to  be  con- 
structed. Consequently  the  Mississippi  and  Tennessee  company, 
upon  the  11th  day  of  November,  A.  D.  1865,  in  the  mode  pointed  out 
by  their  charter,  caused  a  jury  of  review  to  be  summoned;  who, 
after  inspection  of  the  land  surveyed  for  the  new  track,  condemned 
the  same  to  the  use  of  the  -company,  and  assessed  the  damages  to  be 
paid  to  Devaney  therefor  at  $300.  This  amount  the  Mississippi 
and  Tennessee  Bailroad  Company,  on  the  14th  of  November,  1865, 
tendered  to  the  said  Jenkins  Devaney,  who  refused  to  receive  the 
same ;  proof  of  the  tender  to  Devaney  appearing  in  the  recoii.    No 
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farther  action  was  taken  at  that  time  bj  the  Mississippi  and  Ten- 
nessee Baihroad  Company. 

On  the  21st  of  November^  1865^  the  legislature  of  this  state  passed 
an  act  amendatory  of  the  charter  of  the  plaintiff  in  error,  whereby 
they  were  specially  authorized  to  make  a  connection  with  the  Mis- 
sissippi Central  fiailroad  Company,  on  the  north  side  of  the  Yallo- 
busha  river.  A  few  days  after  the  passage  of  said  amendatory  act, 
Mithout  any  new  survey  or  jury  of  review  or  condemnation,  the 
company  entered  upon  the  land  originally  surveyed,  and  condemned 
by  the  jury  of  review  on  the  11th  day  of  November,  A.  D.  1866,  and 
for  which  they  had  tendered  to  the  defendant  in  error  the  1300. 

On  the  13th  day  of  April,  1867,  the  defendant  in  error  instituted, 
in  the  circuit  court  of  Yallobusha  county,  an  action  of  ejectment 
against  the  Mississippi  and  Tennessee  Railroad  Company,  for  the 
recovery  of  the  land  surveyed  and  condemned  by  the  said  jury  of 
review  on  the  11th  day  of  Novembei',  1865,  and  upon  which  said 
company  had,  in  the  mean  time,  placed  their  road-bed,  ties  and  iron 
rails,  and  upon  which  the  cars  of  the  plaintiff  in  error  were  then 
running. 

Shortly  after  the  commencement  of  the  ejectment  suit,  on  the 
26th  of  April,  1867,  the  Mississippi  and  Tennessee  Railroad  Com- 
pany had  another  jury  of  review  summoned,  who  inspected  and  con- 
demned the  same  land  inspected  and  condemned  by  the  jury  of 
review  of  the  11th  of  November,  1866,  and  rendered  a  special  ver- 
dict assessing  the  damages  sustained  ^y  Devaney  at  the  same  sum 
which  the  former  jury  assessed  —  to  wit,  $300.  They  state  in  their 
verdict,  in  addition,  that  they  make  this  assessment  under  the 
impression  that  Devaney  is  not  entitled  to  claim  as  damages  the 
value  of  the  road-bed,  cross-ties  and  iron  rails,  which  the  company 
had  laid  down  upon  the  land  in  question  nearly  two  years  before, 
and  which  the  company  were  then  using.  "  But  if  Devaney  is  enti- 
tled to  claim  said  road-bed,  croas-ties  and  iron  rails  as  his  property, 
that  then  they  assess  his  damages  at  13,600 — namely,  $300  for 
actual  damages  sustained,  and  13,300  for  the  value  of  the  road-bed, 
cross-ties  and  iron  rails."  From  this  Verdict  of  the  last  jury  of 
review  Devaney  appealed  to  the  circuit  court  of  Yallobusha  county, 
and  on  the  trial  of  this  appeal  the  verdict  of  13,600  was  rendered 
by  the  jury.  Upon  the  trial  of  the  suit  for  damages,  the  railn^ad 
company  pleaded  and  relied  upon  the  verdict  of  the  "jury  of 
review"  of  the  11th  of  November,  1865,  and  the  condemnation 


%\2  MISSISSIPPI, 


MisBieslppi  and  Tenneiaee  Bailioad  CompMijr  ▼.  Devanej. 

of  the  land  by  the  same,  and  upon  the  tender  of  the  $300  assossed 
by  said  jury  on  the  14:th  day  of  November,  1865. 

The  railroad  company,  by  their  counsel,  asked  the  court  to  charge 
the  jury,  ^^that,  in  estimating  the  damage  sustained  by  Deyanoy^ 
they  could  not  estimate  as  part  of  his  damage  the  value  of  the  cross- 
ties,  iron  rails  and  superstructure  which  has  been  placed  upon  the 
road-bed  on  said  land  by  said  company.''  This  instruction  the  court 
refused  to  give.  Exception  was  taken  to  this  ruling  of  the  courts 
«nd  allowed. 

At  the  instance  of  the  defendant  in  error,  the  court  gave  the 
following  instruction  to  the  jury:  "That  they,  the  jury,  might 
consider  the  value  of  the  cross-ties,  road-bed,  and  iron  rails,  Ln 
estimating  the  amount  of  plaintifTs  damage."  To  the  giving  of 
thiB  iustructiony  plaintiff  in  error  objected,  and  excepted  at  the 
time.  Upon  the  trial  of  the  ejectment  suit,  as  upon  the  trial  of  the 
suit  for  damages,  the  plaintiff-  in  error  pleaded  and  relied  upon  the 
tender  of  the  amount  assessed  by  the  jury  of  review  of  the  lltli  of 
J^ovember,  1865,  and  upon  their  verdict  of  condemnation  on  the 
11th  of  November,  1865,  and  upon  the  amended  article  of  the  leg- 
islature of  the  21st  of  November,  1865,  to  their  charter.  The  rail- 
road company,  by  their  attorneys,  asked  the  court  to  give  the 
:following  instructions : 

1.  "  That  if  the  jury  believe  that  before  the  railroad  company 
entered  upon  the  land  they  tendered  the  amount  of  the  verdict 
found,  on  the  11th  day  of  November,  1865,  to  the  plaintiff  Devaney, 
they  would  find  for  the  defendant." 

2.  "  That  if  the  jury  believe  that  the  defendant  entered  upon  the 
iand  in  November,  1865,  and  upon  the  4th  of  September,  1867, 
'tendered  the  plaintiff  the  amount  found  due  on  the  26th  of  April, 
.  18G7,  they  would  find  for  the  defendant." 

3.  "  That  if  the  jury  believe  that  defendant  entered  upon  the  land 
under  the  charter  and  amended  charter,  and  built  their  road,  and 
were  using  it  as  a  public  railroad  under  said  charter,  they  would 
find  for  the  defendant.'* 

All  of  which  instructions  were  refused  by  the  court,  and  excep- 
tions were  tlien  taken  to  the  ruling  of  the  court  The  court  then, 
at  the  request  of  the  counsel  for  the  plaintiff  Devaney,  charged  the 
jury,  "  that  if  the  railroad  company  relied  for  defense  upon  the  fact 
that  the  land  had  been  condemned  by  a  jury  impanneled  to  assess 
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plaintiflTs  damages^  under  the  proyisions  of  defendant's  charter^  then 
they  must  proye  payment  or  tender  of  the  amount  found  due." 

The  verdict  for  $3,600  had  been  rendered  against  plaintiff  in  error 
previous  to  the  trial  of  this,  the  ejectment  suit;  it  evidently  referred 
to  this  verdict. 

The  plaintiff  in  error  assigns  the  following  grounds  for  error  in 
both  cases : 

1.  Error  of  the  court  below  in  giving  charges  asked  for  the 
plaintiff. 

2.  Error  in  the  oourt^s  refusal  to  grant  charges  asked  for  the 
plaintiff. 

3.  Error  in  the  court's  refusal  to  grant  charges  asked  by  the 
defendant. 

4.  Error  in  the  court  in  overruling  motions  for  new  trials. 

The  first  question  raised  and  presented  by  counsel  in  the  argu* 
ment  of  the  case  is  this : 

Whether  the  connection  made  with  the  track  of  the  Mississippi 
Central  railroad  north  of  the  Yallobusha  river  is  in  violation  of  the 
charter  of  the  Mississippi  and  Tennessee  company,  or  whether  the 
power  to  connect  with  the  Mississippi  Central  railroad  was 
exhausted  by  the  connection  at  their  depot  in  the  town  of  Grenada, 
on  the  completion  of  their  road  in  1861. 

It  is  contended  by  counsel  for  the  defendant  in  error  that  the 
election  by  the  plaintiff  in  error  to  locate  their  depot  at  Grenada, 
and  their  location  of  the  same  there,  and  their  connection  with  said 
road  at  that  point,  exhausted  their  right,  under  their  charter,  to 
connect  with  the  Mississippi  Central  road  at  any  other  point ;  con- 
sequently, that  the  connection  last  made  by  the  plaintiff  in  error 
with  the  track  of  the  Mississippi  Central  road  north  of  the  Yallo- 
busha river  is  illegal  and  void. 

The  depot  of  the  Mississippi  and  Tennessee  Railroad  Company 
in  Grenada  is  at  the  same  place  where  it  was  originally  located,  on 
the  completion  of  their  road  to  that  point. 

There  has  been  no  effort  to  change  the  depot,  as  shown  by  the 
proof  in  the  case ;  all  the  plaintiffs  in  error  attempted  to  do,  and  did 
do,  was  to  reach  their  depot  in  Grenada,  the  terminus  of  their  road, 
by  connecting  the  iron  rails  of  their  road  with  those  of  the  Missis- 
sippi Central  track  north  of  the  Yallobusha  river;  by  doing  this 
they  accomplished  their  object.  They  having  sustained  half  the 
expense  of  erecting  a  bridge  over  said  river,  upon  the  piers  of  the 
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Mississippi  Central  Bailroad  Company,  they  acquired  a  right  to  run 
their  cars  over  said  bridge,  and  over  a  few  hundred  yards  of  the 
track  of  the  Mississippi  Central  road. 

'^''v*;  connecting  of  the  iron  rails  with  those  of  the  Mississippi 
Central  road,  as  stated  and  shown  by  the  diagram  in  the  recoitl,  is 
not  such  a  connection  as  was  contemplated  by  the  charter  of  the 
company ;  it  is  not  the  terminus  of  their  road  in  a  legal  sense 
There  is  no  depot  at  the  junction  for  the  transfer  of  freight  or  pas- 
sengers ;  their  trains  pass  on  and  over  the  track  of  the  Mississippi 
Central  road,  without  obstruction,  to  their  depot  at  the  terminus  of 
their  road  in  Grenada.  The  proof  shows,  that  before  the  late  cinl 
war  the  cars  of  the  plaintiff  in  error  entered  their  depot  in  Grenada 
aver  their  own  road  and  bridge.  Their  charter  authorizes  them  to 
connect  with  the  Mississippi  Central  road  at  such  point  as  they 
might  select,  where  their  road  should  terminate.  It  will  scarcely  be 
denied  that  the  plaintifEs  in  error  had  the  right  and  the  power,  under 
their  charter,  to  connect  their  rails  with  those  of  the  Mississippi 
Central  Ballroad  Company,  at  any  point  above  Grenada  they  saw 
proi)er,  with  the  consent  of  the  Mississippi  Central  Bailroad  Com- 
pany, previous  to  the  construction  and  completion  of  their  bridge 
over  the  Yallobusha  river,  and  of  their  road  to  their  depot  in  Gren- 
uda,  and  to  run  their  cars  over  the  track  of  the  Mississippi  Central 
Bailroad  to  their  depot  in  Grenada.  K  this  position  is  correct,  upon 
what  ground  can  that  right  be  controverted  now  ? 

Again,  if  the  right  of  way  had  been  purchased  from  the  defend- 
ant in  error,  Devaney,  over  his  land,  as  proposed  by  the  plaintiffs  in 
error,  and  the  connection  made,  as  it  has  been  done,  without  oppo- 
sition from  Devaney,  who  could  object  to  the  running  of  their  cars 
over  their  joint  bridge  and  upon  the  track  of  the  Mississippi  Cen- 
tral road  ?  It  is  only  necessary  to  ask  the  question  to  obtain  its 
answer.  The  position  of  track  of  the  Mississippi  Central  road,  over 
which  the  plaintiffs  in  error  run  their  cars  to  their  depot  in  Gren- 
ada, for  all  practical  purposes  is  as  much  their  road  or  track  as  if 
they  had  originally  owned  and  constructed  it  They  have  unre- 
stricted use  of  it,  in  common  with  the  Mississippi  Central  railroad ; 
they  own  the  bridge  in  common,  and  theif  legal  right  to  thf)  use  of 
it  is  equal,  in  all  repects,  with  that  of  the  Mississippi  Central.  It 
only  loses  its  identity  as  their  road  at  the  connection  with  the  track 
of  the  Mississippi  Central  railroad,  at  the  depot  of  the  plaint!  dfs  in 
error  in   Grenada.     We  think  the  objections   urged  by  counsel 
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against  the  legality  of  '^  the  connection  "  under  discnssion  are  unsnp* 
ported  by  facts,  and  are  therefore  without  force ;  they  are  based 
upon  the  idea  that  this  connection  of  the  roads  north  of  the  Yallo- 
busha  rirer  was  a  terminus  of  the  road  of  the  plaintiffs  in  error, 
when,  in  fact,  the  terminus,  as  the  proof  shows,  is  still  at  Grenada. 
Counsel  for  the  defendant  in  error  contend,  that  the  surrey  and 
condemnation  of  the  land  of  defendant  in  Qrror,  Devaney,  by  the 
jury  ofrevtewy  on  the  11th  day  of  IToYember,  1865,  to  the  use  of 
the  plaintiffs  in  error,  and  upon  which  the  plaintiffs  in  error  have 
built  a  track  from  the  old  line  of  their  road  to  the  track  of  the  Mis- 
sissippi Central  railroad,  are  illegal  and  void.  And,  in  support  of 
this  position,  insist  that  the  plaintiffs  in  error  exhausted  the  power 
conferred  upon  them  by  their  charter,  to  take  lands  in  invitum 
when  they  located  their  road  and  constructed  it  from  Memphis,  Ten- 
nessee, to  Grenada,  on  the  south  side  of  the  Yallobusha  riyer,  and  rely 
upon  the  cases  of  The  Little  Miami  Railroad  Company  y.  NayleTy  2 
Ohio,  235;  Morehead  y.  Little  Miami  Railway  Company,  17  id. 
340;  State  y.  Nbrwalk  and  Danbury  Turnpike  Company,  10  Conn. 
157 ;  Griffin  y.  Himse,  18  Johns.  397  (a  turnpike  case) ;  Louisville 
and  Nashville  Branch  Turnpike  Company  y.  Nashville  and  Ken^ 
iucly  Turnpike  Cbmpany,  2  Swan,  282;  Turnpike  Company  y. 
Ilosmer,  12  Conn.  364,  and  other  authorities.  This  question  of  the 
power  of  railroad  companies  to  take  lands  in  invitum,  for  the  pur- 
pose of  relocating,  repairing  or  altering  their  tracks  or  lines  of  road, 
is  now,  for  the  first  time,  before  this  court  in  the  case  now  under 
consideration.  The  questions  inyolyed  in  the  case  haye  been  elabo- 
rately argued  by  the  counsel  of  both  parties  with  great  ingenuity  and 
distinguished  ability. 

The  first  authority  we  shall  notice,  relied  upon  by  counsel  for 
defendant  in  error,  is  the  case  of  Morehead  y.  Little  Miami  Railway 
Company,  17  Ohio,  340.  The  railway  company,  in  this  case,  had 
located  their  road  through  a  street  in  the  city  of  Cincinnati,  Ohio, 
and,  when  in  full  operation,  it  attempted  to  make  a  double  track  on 
a  lot  of  a  priyatc  indiyidual,  with  a  yiew  of  abandoning  the  line  of 
track  through  the  street  The  court  enjoined  the  company  from 
'  farther  proceedings,  giying  as  their  reason  for  so  doing,  tlur  '^  there 
was  no  necessity  for  the  change,  and  it  was  not  a  case  for  the  exercise 
of  any  implied  power/'  citing  the  case  of  TJie  Little  Miami  Railway 
Company  y.  Nayler,  2  Ohio,  and  affirming  it  It  will  be  observed, 
from  the  language  of  the  distinguished  chief  justice  who  deliyered 
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the  opinion  of  the  court  in  the  oaaey  there  was  ^'no  necessity  for  the 
change;''  clearly  indicating  thereby^  that,  if  there  had  been  a 
necessity  for  the  change,  the  decision  of  the  court  would  have  been 
different.  The  facts  of  this  case  differ  widely  from  those  of  the 
case  under  consideration :  here,  the  bridge  and  the  road  oyer  it  had 
been  destroyed  by  fire,  and  their  depots  isolated  from  the  terminus 
of  their  track  on  the  north  side  of  the  YaUolmsha  river.  The  cars 
were  in  full  operation  oyer  their  road,  tlirough  the  street,  to  their 
depot,  in  the  case  of  the  Little  Miami  railroad,  and  they  sought  to 
change  their  track,  as  a  matter  of  conyenience,  clearly.  There  was 
no  necessity  for  a  change,  or  for  the  exercise  of  implied  powers.  It 
may  not  be  amiss  to  state  here  that  the  decision  in  the  Ohio  case 
just  referred  to  caused  the  passage,  by  the  legislature  of  Ohio,  of 
an  act  authorizing  all  railroad  companies  in  the  state,  or  to  be  con- 
structed, the  power  to  alter,  relocate  or  repair  their  roads,  by  tak 
ing  any  lands  they  saw  proper  in  inuitum^  upon  the  same  ternu 
specified  and  prescribed  by  their  charters,  yiewing  the  decision  oi 
the  court,  in  17  Ohio,  as  oppressive  and  detrimental  to  the  grea> 
railroad  interests  of  that  state.  In  the  next  case  of  The  State  y 
Norwalh  and  Danbury  Turnpike  Companyj  10  Conn.  157,  thf 
court,  in  deciding  that  the  company  had  not  the  right  to  chang 
their  toll-gates  at  discretion,  after  they  had  been  located,  uses  thr. 
language:  ^^As  the  power  is  not  giyen  to  commissioners,  but  to 
prqprietorSy  whose  interests  may  not  always  coincide  with  the  con* 
x'enience  of  the  public,  to  be  exercis^  at  their  discretion,  this  author- 
ity ought  not  to  be  extended  by  construction."  In  this  decision, 
the  judge  who  delivered  the  opinion  of  the  court  gives  as  a  reason  for 
the  determination  of  the  court,  that  the  rights  of  the  public  had  to 
be  considered  and  recognized ;  that  by  construction  the  company 
should  not  have  their  powers  enlarged.  The  facts  of  the  case 
showed  there  was  no  necessity  for  the  change  of  gates. 

The  court,  in  the  cass  of  Turnpike  Company  y.  ffosmer,  12  Conn 
364,  affirms  the  case  of  The  State  y.  Norwalk  and  Danbury  Turn 
pike  Company,  10  id.,  and  uses  this  language :  ''  The  position  of  thn 
gates  upon  a  turnpike  road  is  a  matter  in  which  the  campcny  o^ 
one  side,  and  the  public  on  the  other,  are  deeply  interested."  ''That 
property  and  dwelling-houses  must  be  affected  by  such  a  cli'^iUge  or 
alteration."  ''It  may,  indeed,  be  slight,  but  still  it  is  en^i^led  to  the 
protection  of  the  law  against  a  trifling  injury,  uule&s  p.  fair  con« 
strucb'on  of  the  charter  authorizes  the  company  to  infiiet  it"    In 
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the  case  of  Oriffin  y.  Mousey  18  Johns.  397  (a  turnpike  ease),  thi» 
language  is  used  in  the  opinion  of  the  court:  "That,  when  the  dis- 
cretion had  once  been  exercised,  the  power  is  exhausted,  and  cannot 
be  reyived,  so  a«  to  authorize  the  company  to  change  and  move 
their  gate  to  Sfi4i  their  convenience,  tvithout  some  strong  and  manU 
fest  necessity  to  warrant  it;  that  the  company  had  acted  capii- 
ciously,  and  have  lost  sight  of  the  trust  reposed  in  them,  by  chang- 
ing several  times  the  location  of  the  easterly  gate,  contrary  to  the 
first  opinion,  and  without  any  apparent  necessity  for  it" 

The  last  case  cited  in  this  branch  of  the  case  before  us,  i» 
The  Louisville  and  Nashville  Branch  Turnpike  Company  v. 
Nashville  and  Kentucky  Turnpike  Company ,  2  Swan,  182.  The 
court,  after  holding  that  the  company  could  not  change  their 
gate,  because  the  change  would  aifect  the  right  of  the  public,  usea 
this  language :  "  When  the  charter  vests  corporations  with  discre- 
tionary power  in  reference  to  the  exercise  of  a  particular  right,  and 
in  the  exercise  of  this  discretion,  so  conferred,  they  may  make  an 
election  (place  for  a  toll-gate),  and  this  election  is  final  and  conclu- 
sive.'' "  Notwithstanding  this  is  so,  however,  the  corporation  may,  if 
it  chooses,  abandon  the  use  or  enjoyment  of  the  rights  secured  by 
election,  if  no  detriment  thereby  accrues  to  the  public.'' 

The  courts,  in  the  cases  of  Turnpike  Co.  v.  Hosmer  and  Oriffin  y^ 
House  recognize  and  affirm  the  rule  contended  for  by  counsel  of 
defendant  in  error,  but  at  the  same  time  give  their  reasons  for  the 
enforcement  of  the  same  —  that  there  was  no  necessity  shown  in 
either  case  for  the  changes  of  gates  sought  to  be  made  by  them ; 
and  that  the  changes,  if  made,  would  work  injustice  to  the  ^^ public,'^ 
who  had  rights  that  could  not  be  invaded  "  without  a  manifest  neceS" 
sityfor  such  an  invasion.'* 

In  the  case  in  2  Swan,  182,  last  mentioned,  the  court  gives  the 
reason  for  the  rule  of  construction  contended  for  by  defendant'* 
counsel,  in  the  remark  that  the  corporation  can  "  abandon  the  use 
or  enjoyment  of  the  rights  secured  by  election,  if  no  detrifnent 
thereby  accrues  to  the  public/'  thereby  clearly  intimating,  that  if 
?*o  detriment  should  accrue  to  the  '^public "  by  a  change  of  gate* 
(the  court  evidently  means,  by  the  use  of  the  word  "  abandon,"  that 
by  the  abandonment  of  one  gate  they  had  a  right  to  erect  another 
in  its  stead),  the  reason  for  the  rule  ceases ;  and  that  such  alteration 
of  a  gate  would  be  legal,  although  there  was  no  delegated  power  ia 
the  charter  to  make  an  alteration,  after  once  locating  it. 

Vol.  XL— 78 


618  MISSISSIPPI, 


Mlflfliflsippi  and  Tenneoaee  Railroad  Companj  r.  DoTanej. 

We  can  see  no  reason  why  railroad  companies  should  not  be  per- 
mitted to  alter  the  location  of  their  depots  and  their  tracks,  when 
no  detriment  to  the  public  ensues  therefrom.  If  by  the  alterations 
the  interests  of  the  public  are  subserved^  more  strongly  the  reason 
why  the  rule  contended  for  by  counsel  for  defendants  should  not  be 
enforced  against  them.  Certainly  it  should  not  be  done  if  the  faeta 
of  the  case  under  consideration  show  this  was  done. 

Counsel  for  plaintiff  in  error  cites  us  to  the  cases  of  the  N.  0. 
CarrolUon  Railway  Go.  y.  Second  Municipality  of  New  Orleans,  1 
La.  An.  128;  Knight  y.  CarrolUon  Railway  Co.,  9  id.  284 ;  in  RaiU 
way  ex  parte,  2  Bioh.  (S.  C.)  434 ;  and  South  Carolina  Railway  Co.  y. 
Blake,  9  id.  229 ;  and  rely  with  confidence  upon  these  cases,  as 
decisiYC  of  their  Yiew  of  the  question  under  consideration. 

In  the  first  case  aboYe  cited,  the  supreme  court  of  Louisiana  held 
that  the  CarroUton  Bailway  Company,  haYing  a  charter  to  construct 
a  railroad  between  the  town  of  CarroUton  and  the  city  of  New 
Orleans,  gaye  them  the  implied  right  or  power  to  construct  a  branch 
railway,  to  a  lot  upon  which  they  had  erected  a  depot  and  turn- 
table, in  another  part  of  the  city  of  New  Orleans,  and  off  their 
direct  line  to  their  depot,  as  the  terminus  of  their  road. 

The  court  uses  this  language  in  their  opinion :  *^  The  right  to 
establish  such  a  depot  results  necessarily  from  the  right  to  establish 
and  maintain  the  road.  Consequently,  they  had  the  right  to  run 
their  branch  road  to  it,  without  any  direct  authority  in  their  char- 
ter authorizing  the  making  of  two  depots,  or  a  branch  road  to  one 
of  them.'' 

This  conclusion  was  arriYcd  at,  notwithstanding  the  objections 
here  urged  were  made  and  argued  with  signal  ability  by  the  dis- 
tinguished counsel  for  the  city  of  New  Orleans. 

This  case  was  afterward  cited  and  affinned  in  the  case  of  Knight 
Y.  CarrolUon  Railway  Co.,  9  La.  An.  284,  wherein  the  same  questions 
were  iuYolYcd.  This  case  has  many  of  the  leading  features  of  the 
ease  before  us. 

The  case  of  Railway  ex  parte,  2  Bich.  434,  was  an  appeal  from 
the  couri;  of  common  pleas,  the  petition  of  the  railroad  company 
haying  been  denied  by  the  court,  for  the  reasons,  '^  that  if  it  can  be 
shown  that  the  company  has  no  right  to  take  the  property,  or  where 
the  public  necessity  is  doubtful,  in  both  of  which  cases  law  and  right 
are  concerned  that  it  should  not  betaken."  "  The  company  not 
haying  the  power  to  take  the  property  of  citizens  at  their  discretion, 
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and  the  necessity  for  the  taking  the  lands  of  the  respondent,  for 
any  of  the  purposes  mentioned  in  the  charter,  not  having  been 
sliown  to  the  court,  the  motion  to  have  commissionera  appointed  to 
survey  the  land  and  assess  damages  must  be  refused.'' 

This  order  was  reversed  by  the  supreme  court  of  South  Carolina. 
Chief  Justice  Bichabdson,  delivering  the  opinion  of  the  court,  says : 
'^  The  railroad  company  had  the  same  power  to  acquire  land,  either 
by  grant  or  by  compulsory  proceedings,  for  the  purpose  of  varyingy 
altering  and  repairing  their  road,  as  for  the  original  purpose  of 
locating  and  constructing  it." 

The  same  opinion  was  adhered  to  by  the  court  in  the  case  of  the 
South  Carolina  Railway  Company  v.  Blake,  9  Bich.  229,  with  a 
qualification  of  the  rule  adopted  in  2  Rich.,  affixing  conditions  not 
affecting  the  principles  upon  which  the  cases  were  decided. 

Counsel  for  defendant  in  error  insists  that  the  rulings  of  the  South 
Carolina  supreme  court  are  anomalous,  and  ''  must  be  attributed  to 
the  peculiar  laws  of  South  Carolina^  that  private  property  may  be 
lawfully  taken  for  public  use  without  compensation,"  ^'  and  should 
not  be  received  as  authority  in  a  state  with  a  constitution  like 
ours." 

Although  it  was  decided  in  South  Carolina  that  private  property 
could  be  taken  for  public  use,  without  compensation,  in  the  case  of 
The  State  v.  Dawson,  3  Hill,  100,  there  being  no  provision  in 
their  constitution  against  such  rights  of  the  state,  if  the  decision 
of  the  court  is  just,  upon  principle,  it  cannot  be  affected  by  the 
clause  in  the  constitution  of  South  Carolina  referred  to,  because  the 
charters  of  these  companies  contain  provisions  that  the  companies 
^^  shall  not  take  private  property  without  just  compensation  is  first 
made  therefor;"  and  the  mode  of  obtaining  private  property,  when 
the  same  cannot  be  purchased  at  private  ssJe,  is  pointed  out  in  their 
charter.  No  effort  was  made  by  the  companies  to  obtain  the  lands 
of  the  parties  resisting  the  right,  other  than  by  the  manner  pro- 
vided therein. 

By  recurring  to  the  proof  it  will  be  seen  that  the  railroad  of  the 
plaintiffs  in  error  had  been  completed  for  two  years,  when  their 
bridge  (a  "costly  structure")  over  the  Yallobusha  river  was 
destroyed.  At  the  same  time  (June,  1863)  the  bridge  of  the 
Mississippi  Central  road,  over  the  said  river,  was  destroyed  by  the 
military  forces  by  fire.  That,  after  the  close  of  the  war,  both  com* 
panics  were  so  embarrassed  by  the  loss  of  their  rolling  stock,  and 
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by  the  destruction  of  nearly  all  of  their  bridges,  depots,  etc.,  etc., 
that,  neither  company  being  able  to  build  their  bridge  over  the 
Yallobusha  river,  they  determined  to  build  a  joint  bridge  on  the 
piors  of  the  Mississippi  Central  railroad  bridge,  left  standing,  which 
ihey  divl.  Permission  from  the  Mississippi  Central  Railroad  Com- 
pany to  the  plaintiffs  in  error  was  granted  in  this  contract  for  the 
company  to  run  their  cars  over  a  few  hundred  yards  of  the  track 
of  the  Mississippi  Central  road,  north  of  the  Yallobusha  river,  for 
the  purpose  of  enabling  the  plaintiffs  in  error  to  mn  their  trains 
over  the  partnership  bridge  to  their  depot  in  the  town  of  Grenada. 

These  facts  show  that  rival  railroad  companies,  who  had  no  inter- 
ests in  common,  were  driven,  from  necessUy,  on  account  of  their 
crippled  finances,  caused  by  the  war,  to  unite  their  limited  means 
for  the  purpose  of  repairing  tlieir  roads  in  this  particular.  If  either 
company  could  have  erected  a  new  bridge,  there  certainly  would 
not  have  been  a  uniting  of  their  means  to  build  one  bridge. 
If  the  Mississippi  and  Tennessee  Railroad  Company  could  have 
rebuilt  their  bridge,  and  the  Mississippi  Central  Railroad  Company 
could  not  have  erected  a  new  one,  incalculable  advantages  would 
have  accrued  to  the  plaintiffs  in  error,  by  their  being  enabled  to 
transport  their  passengers  and  freight  trains  directly  to  their  depot 
m  Grenada,  connecting  the  Mississippi  Central  track  south  of  the 
river,  thereby  controlling  and  forcing  freights  and  passengers,  both 
ways,  over  their  road. 

It  will  be  observed  from  our  inspection  of  the  diagram  in  the 
record,  that  it  was  impossible  to  connect  the  track  of  the  two  roads, 
unless  the  Mississippi  and  Tennessee  Railroad  Company  should 
build  a  new  track,  of  about  five-eighths  of  a  mile  in  length,  from 
their  old  track,  on  the  north  side  of  the  river,  to  the  tracks  of  the 
Mississippi  Central  railroad,  a  few  hundred  yards  south  of  the 
partnership  bridge.  This  road  could  not  be  made  unless  it  passed 
through  the  land  of  the  defendant  in  error.  Application  was  made 
to  Devaney,  by  the  Mississippi  and  Tennessee  Railroad  Company, 
to  purchase  the  right  of  way  over  said  land  for  the  contemplated 
track ;  tlie  defendant  in  error  refused  to  sell  the  right  of  way  to 
the  company.  Under  this  state  of  the  case  it  would  seem  the  only 
alternative  left  to  the  plaintiffs  in  error  was  to  rescind  their  contract 
with  the  Mississippi  Centrql  railroad  for  the  erection  of  the  part'* 
iiership  bridge,  and  surrender  their  depot,  in  the  town  of  OrenadOy 
and  establish  a  depot,  on  the  north  side  of  the  Yallobusha  river. 
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nt  the  terminus  of  their  old  track,  uncannacted  with  Vie  Gentral 
railroad  track,  to  the  great  annoyance  of  the  traveling  public,  to 
the  great  detriment  of  the  pecuniary  intereeta  of  the  company,  ij 
not  to  its  destruction,  or  to  pursue  the  course  they  did  in  haying 
the  land  of  the  defendant  in  error  condemned  by  a  jury  of  review 
for  the  use  of  the  company,  under  the  provisions  of  their  charter. 

Under  the  circumstances  (shown  by  the  proof)  existing  at  this 
time,  the  partnership  bridge  over  the  Yallobusha  river  could  not  hav6 
heen  constructed  unless  the  contemplated  branch  road  was  also  laid 
by  the  Mississippi  and  Tennessee  Railroad  Company.  The  failure 
of  one  would  necessarily  cause  the  failure  of  the  other.  As  a  natu- 
ral consequence  of  such  failures,  the  plaintiffs  m  error  would  have 
been  compelled  to  abandon  their  depot  at  the  terminus  of  their 
road  in  Grenada.  There  was  not  only  a  private,  but  a  great  and 
pressifig  public,  necessity  operating  upon  the  plaintiffs  in  error  to 
take  the  only  course  left  to  the  company  by  which  two  of  the  great 
railroad  companies  of  the  state  would  be  enabled  to  repair  their 
roads,  and  thereby  restore  them  to  active  operations  over  their  lines. 
The  traveling  public,  the  great  agricultural  and  commercial  inter- 
ests of  the  country,  were  to  be  benefited  by  the  speedy  completion 
of  the  roads. 

The  provisions  of  the  charter  of  plaintiffs  in  error,  in  section  7, 
investmg  the  president  and  directors  of  the  company  "  with  all  the 
rights,  privileges,  and  powers  requisite  and  necessary  for  the  con- 
struction and  repair  and  maintenance  of  the  road,"  invested  them 
with  the  implied  power  to  take  lands  in  invitum,  after  the  location 
and  completion  of  their  railroad,  if  there  was  a  necessity  for  the 
exei'dse  of  this  power,  for  the  preservation  of  some  right  they 
would  lose  without  the  exercise  of  it,  or  for  the  repair  or  maint^ 
nance  of  their  road. 

The  facts  of  the  case  existing  prior  to  the  action  of  the  jury  of 
review  of  the  11th  of  November,  1865,  we  think,  brings  the  action 
of  the  plaintiffs  in  error,  in  this  particular,  clearly  within  the  except 
tions  to  the  rule  deciding  the  cases  cited,  and  relied  upon  by  coun* 
sel  for  defendant  in  error.  If  we  are  right  in  this  view  of  the  law 
and  the  facts  of  the  case  nnder  discussion,  it  follows  that  the  con* 
demnation  of  defendant  in  error  Devaney's  land,  by  the  jury  oi 
review  of  the  11th  of  November,  1865,  was  legal,  and  the  land 
thereby  condemned  vested  in  the  plaintiffs  in  error  on  the  14th  day 
«f  November,  1865,  when  the  $300  land  damages,  so  assessed  for  the 
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Bame,  was  tendered  to  the  defendant  in  error  by  the  plaintiSB  in 
error. 

In  this  conduBion  we  are  fiilly  snstained  by  the  decisiona  firom 
Ist  and  9th  La.  An.  Bep.  and  2  Bichardson's  (S.  G.)  Bep.  Bnt  we 
may  have  been  mistaken  in  the  disposition  of  the  second  question 
presented  by  the  argument  of  counsel  for  the  defendant  in  error  - 
we  shall  therefore  consider  the  facts  of  the  case  shown  by  the  record 
to  have  existed  after  the  action  of  the  jury  of  review  of  the  11th  of 
November,  1865,  and  tender  of  the  damages  assessed  by  them  on 
the  14th  of  November,  1865,  by  plaintiffs  in  error  to  defendant  in 
error,  with  a  view  to  the  disposition  of  the  third  and  last  position 
assumed  by  counsel  for  the  defendant  in  error,  *^  that  the  entry 
upon  the  land  in  controversy,  by  the  Mississippi  and  Tennessee 
Bailroad  Company,  constituted  them  naked  trespassers,  and  for  that 
reason  the  iron  cross-ties  and  road-bed,  laid  upon  the  land  in  con- 
troversy, was  the  property  of  Devaney  at  the  time  of  the  trial  of  the 
cases,  and  that  the  verdict  for  their  value  in  favor  of  defendant  in 
error  should  not  be  disturbed.^' 

For  the  purposes  of  this  diiscussion,  let  it  be  considered  that  the 
plaintiffs  in  error  had  no  legal  right  to  enter  upon  the  land  in  con  • 
troversy,  by  virtue  of  the  condemnation  made  by  the  jury  of  review 
and  the  tender  of  the  $300  land  damages,  previous  to  the  passage  of 
the  amendment  to  their  charter  on  the  21st  of  November,  1865j 
authorizing  the  company  to  connect  their  track  with  the  Mississippi 
Central  road  on  the  north  side  of  Yallobusha  river.  Were  they 
naked  trespassers  by  their  entry  upon  the  land  after  the  passage  of 
said  act,  or  did  they  enter  under  color  of  title  ? 

The  charter  of  the  plaintiffs  in  error  contained  provisions  authoriz- 
ing the  company  to  exercise  the  rights  of  eminent  domain,  and  to 
take  such  lands  for  the  ^^construction,  repair  and  maintenance  "  of 
their  road  as  they  might  see  proper  to  appropriate  to  their  use  for 
these  purposes. 

The  plaintiffs  in  error,  believing  they  had  the  authority,  by  the 
power  conferred  by  sections  Nos.  seven  and  eight  of  their  charter, 
to  have  the  land  of  the  defendant  in  error  taken  in  invitum  after 
the  failure  to  purchase  it  from  him,  caused  the  impanneling  of  the 
;*ury  of  review  and  the  condemnation  of  the  land  to  their  use. 

Should  the  plaintiffs  in  error  have  desisted  from  entering  on  the 
laud  because  the  defendant  in  error  considered  the  action  of  the 
jury  of  review  of  the  11th  of  November,  1865,  void  ?    There  was  no 
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other  land  to  be  had  oyer  which  the  contemplated  branch  road 
could  be  constructed.  There  was  no  other  course  left  the  plaintiffB 
in  error  bat  to  enter  on  the  land  condemned,  or  attempt  to  do  so ; 
by  either  coarse  the  plaintiffs  in  error  would  make  a  case  for  the 
adjudication  of  the  power  of  relocation  claimed  by  the  plaintifBfi  in 
error  and  denied  by  defendant  in  error.  The  defendant  in  error 
could  have  enjoined  the  plaintiffs  in  error  from  constructing  the 
road ;  this  coarse  would  have  settled  the  question  of  the  legality  of 
the  action  of  the  jury  of  review  of  the  11th  of  November,  1865. 
Counsel  say  Devaney  was  not  required  to  do  any  thing ;  that  plaintifiii 
in  error  knew  the  order  of  condemnation  of  the  11th  of  November, 
1865,  was  void,  and  if  the  company  entered,  it  was  at  their  peril. 

After  the  passage  of  the  act  amendatory  of  the  charter  of  plaintifls 
in  error  aforesaid,  defendant  in  error  did  not  notify  plaintiffs  not  to 
enter  upon  the  land,  or  enjoin  the  company  from  so  doing.  The 
only  allegation  he  could  have  made  in  opposition  to  the  entry  on 
the  land  would  have  been,  that  the  verdict  of  the  jury  of  review  was 
void,  because  it  was  done  be/ore  the  passage  of  the  act  of  the  %lst  of 
November,  1865,  authorizing  the  company  to  connect  with  the 
Central  road  north  of  the  Yallobusha  river. 

The  impanneling  of  a  new  jury  would  have  been  the  consequenca^ 
if  the  injunction  had  been  granted ;  and  a  condemnation  of  the 
land  would  have  been  made,  to  which  there  could  be  no  objections 
raised,  except  as  to  the  amount  of  damages,  or  to  the  constitution 
of  the  jury  of  review.  But  the  defendant  in  error  preferred  to  stand 
by  and  see  the  plaintiffs  in  error  enter  upon  the  land,  to  which  they 
believed  they  had  a  valid  title,  having  complied  with  every  requisi- 
tion of  their  charter  for  their  observance  in  subjecting  lands  in 
invitum  to  their  use. 

The  refusal  of  the  defendant  in  error  to  receive  from  plaintiffs  in 
error  the  $300  land  damages  assessed  by  the  jury  of  review  of  the 
11th  of  November,  1865,  was  an  obstacle  to  the  entry  of  plaintiffs  in 
error  upon  the  land  in  question.  The  payment  or  tender  of  the 
money  so  assessed  had  first  to  be  made  to  the  defendant  in  error  by 
the  company  before  their  right  accrued  to  enter  upon  the  lands. 
This  condition  precedent  having  been  performed,  there  was  nothing 
now  required  of  the  plaintiffs  in  error  by  their  charter  to  enable  them 
to  enter  upon  the  land  condemned,  as  aforesaid,  to  their  use.  Thia 
Devaney  knew.  After  the  amendment  to  the  charter  of  the  plain- 
tiffs  in  error,  all  doubts  were  at  an  end  as  to  the  power  of  th« 
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plaintiffs  in  error  to  exercise  their  right  of  eminent  domain  in  pro- 
<5uring  land  for  their  branch  road.  Then  why  the  necessity  of 
having  a  new  jury  of  review,  if  the  one  first  impanneled  was  in  all 
things  summoned  and  organized  according  to  the  requisitions 
^f  the  charter  of  the  plaintiffs  in  error  and  the  law,  unless  the 
defendant  in  error  was  dissatisfied  with  the  amount  of  damages 
assessed  by  this  jury?  The  proof  shows  that  the  jury  was  organ- 
ized and  acted  in  strict  accordance  with  the  law  und  the  charter  of 
plaintiffs  in  error.  The  law  never  requires  the  performance  of  a  vain 
thing.  If  this  is  true  as  a  principle,  was  there  a  necessity  for  the 
tsummoning  and  impanneling  of  a  new  jury  of  review  to  do  what  the 
first  jury  had  already  done  ?  Certainly  not,  unless  the  defendant  in 
^rror  required  one  on  the  ground  that  the  first  did  not  assess  suffi- 
<;ient  damages;  if  he  did  not  consider  them  large  enough,  he  should 
have  expressed  this  dissatisfaction  to  the  amount  so  assessed,  by 
appealing  to  the  circuit  court  of  Yallobusha  county,  or  should  have 
demanded  the  new  jury  of  review.  He  did  nothing  to  indicate  to 
the  plaintifb  in  error  the  abandonment  of  his  rights  to  demand  the 
t300  land  damages.  The  course  pursued  by  the  defendant  in  error 
relative  to  the  verdict  of  the  jury  of  review  of  the  11th  of  Novem- 
ber, 1865,  before  the  entry  upon  the  land  in  question  by  the  plain- 
tiffs in  error,  and  his  failure  to  avail  himself  of  the  remedies  given 
to  him  by  the  law  to  prevent  an  entry  upon  the  same,  and  his  eva- 
sion of  all  objections  to  the  substance  of  the  verdict,  preclude  him 
from  setting  up  the  objection  to  this  verdict,  etc.,  now  made  here 
for  the  first  'time,  and  insisted  upon  so  earnestly  by  his  counsel ; 
they  are  purely  technical,  and  without  legal  force. 

Viewing  the  verdict  of  the  jury  of  review  of  the  11th  of  Novem- 
ber, 1866,  in  the  light  taken  of  it,  as  to  its  legal  effect,  by  the  coun- 
sel for  defendant  in  error,  still  we  cannot  regard  the  plaintiffs  in  error 
as  naked  trespassers.  The  entry  upon  the  land  was  bofia  fidsy 
under  the  belief  that  the  title  was  vested  in  the  company  by  said 
verdict,  after  the  tender  of  the  land  damages  on  the  14th  of  Novem- 
ber, 1865,  and  of  the  passage  of  the  amendment  of  their  charter  of 
the  21st  of  November,  1861.  All  these  facts  considered,  their  entry 
upon  the  land  was  clearly  under  color  of  title ;  consequently,  the 
plaintiffs  in  error  are  entitled  to  all  legal  protection  to  their  improve- 
ments and  property  placed  upon  the  track,  given  by  statute  to 
parties  in  possession  under  color  of  title. 

The  assembling  of  the  jury  of  review  of  the  26th  of  April,  1867 
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plaintiffs  in  error  to  exercise  their  right  of  eminent  domain  in  pro* 
<5uring  land  for  their  branch  road.  Then  why  the  necessity  of 
having  a  new  jury  of  review,  if  the  one  first  impanneled  was  in  all 
things  summoned  and  organized  according  to  the  requisitions 
^f  the  charter  of  the  plaintiffs  in  error  and  the  law,  unless  the 
defendant  in  error  was  dissatisfied  with  the  amount  of  damages 
assessed  by  this  jury  ?  The  proof  shows  that  the  jury  was  organ- 
ized and  acted  in  strict  accordance  with  the  law  and  the  charter  of 
plaintiffs  in  error.  The  law  never  requires  the  performance  of  a  vain 
thing.  If  this  is  true  as  a  principle,  was  there  a  necessity  for  the 
summoning  and  impanneling  of  a  new  jury  of  review  to  do  what  the 
first  jury  had  already  done  ?  Certainly  not,  unless  the  defendant  in 
^rror  required  one  on  the  ground  that  the  first  did  not  assess  suffi- 
cient damages;  if  he  did  not  consider  them  large  enough,  he  should 
have  expressed  this  dissatisfaction  to  the  amount  so  assessed,  by 
appealing  to  the  circuit  court  of  Tallobusha  county,  or  should  have 
demanded  the  new  jury  of  review.  He  did  nothing  to  indicate  to 
the  plaintifb  in  error  i^e  abandonment  of  his  rights  to  demand  the 
t300  land  damages.  The  course  pursued  by  the  defendant  m  error 
relative  to  the  verdict  of  the  jury  of  review  of  the  11th  of  Novem- 
ber, 1865,  before  the  entry  upon  the  land  in  question  by  the  plain- 
tiffs in  error,  and  his  failure  to  avail  himself  of  the  remedies  given 
to  him  by  the  law  to  prevent  an  entry  upon  the  same,  and  his  eva- 
sion of  all  objections  to  the  substance  of  the  verdict,  preclude  him 
from  setting  up  the  objection  to  this  verdict,  etc.,  now  made  here 
for  the  first  'time,  and  insisted  upon  so  earnestly  by  his  counsel ; 
they  are  purely  technical,  and  without  legal  force. 

Viewing  the  verdict  of  the  jury  of  review  of  the  11th  of  Novem- 
ber, 1866,  in  the  light  taken  of  it,  as  to  its  legal  effect,  by  the  coun- 
sel for  defendant  in  error,  still  we  cannot  regard  the  plaintiffs  in  error 
as  naked  trespassers.  The  entry  upon  the  land  was  bona  fide^ 
under  the  belief  that  the  title  was  vested  in  the  company  by  said 
verdict,  after  the  tender  of  the  land  damages  on  the  14th  of  Novem- 
ber, 1865,  and  of  the  passage  of  the  amendment  of  their  charter  of 
the  21st  of  November,  1861.  All  these  facts  considered,  their  entry 
upon  the  land  was  clearly  under  color  of  title ;  consequently,  the 
plaintiffs  in  error  are  entitled  to  all  legal  protection  to  their  improve- 
ments and  property  placed  upon  the  track,  given  by  statute  to 
parties  in  possession  under  color  of  title. 

The  assembling  of  the  jury  of  review  of  the  26th  of  April,  18OT 
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(from  the  verdict  of  which  defendant  in  error  iippealed  to  the  circuit 
court  of  \allobusha  county,  and  from  the  verdict  in  said  court  the 
plaintiffs  in  error  have  brought  the  case  here,  by  writ  of  error),  was 
unnecessary ;  there  was  nothing  for  them  to  operate  upon.  The 
verdict  of  the  jury  of  review  of  the  11th  of  November,  1865,  having 
condemned  the  land  to  the  use  of  the  plaintiffs  in  error,  the  title  was 
divested  out  of  the  defendant  in  error  by  the  tender  of  the  $300 
land  damages,  on  the  14th  of  November,  1865,  and  vested  in  the 
^Mississippi  and  Tennessee  Railroad  Company.  The  proceedings 
under  the  jury  of  review  of  the  11th  of  November,  1865,  consti- 
tuted, we  think,  a  valid  defense  to  the  action  of  ejectment  No.  11,057. 

We  ai'e  therefore  of  the  opinion  that  the  court  erred  in  giving  the 
instructions  asked  by  the  plaintiff  below,  and  erred  in  refusing  the 
instructions  asked  by  the  plaintiff  in  error. 

The  judgments  in  both  cases  must  be  reversed,  and  a  new  trial 
granted  in  both  cases. 


Thomas,  plaintiff  in  error,  v.  Taylob. 

(4SMi88.e61.) 

Confederacy — AcU  of  rebel  itatea  not  binding  on  aubtequont  government. 

The  plaintiff,  in  payment  of  a  tax,  levied  bj  the  state  on  his  cotton,  in  186b 
tendered  to  the  sheriff  a  "  cotton  note/'  issued  under  an  act  of  the  confeder- 
ate legislature  of  1861,  and  made  receivable  in  payment  of  all  present  or 
ffiture  taxes.  The  sheriff  refusing  to  receive  the  note,  plaintiff  brouglit 
suit  for  an  injunction  to  restrain  the  sale  and  compel  acceptance.  Held, 
that  the  confederate  state  government  being  neither  a  dejure  nor  de  facta 
government,  its  acts  were  not  binding  on  a  succeeding  lawful  government ; 
and  that  the  notes  in  question,  being  issued  in  aid  of  the  rebellion,  were 
void,  and,  therefore,  not  receivable. 

The  defendant  in  error  filed  his  bill  of  complaint  in  the  chancery 
court  of  Hinds  county,  for  the  first  district  thereof,  against  the 
plaintiff  in  err6r,  as  sheriff  and  tax  collector  of  said  county,  and 
B.  H.  Pitman,  alleging  that  he  was  the  owner  and  possessor  of  fifty 
bales  of  cotton  made  in  said  county ;  that  he  had  baled  and  pre- 
pared for  market  and  was  about  to  ship  the  same ;  that  there  was 
then  due  and  owing  the  sum  of  two  dollars  per  bale,  for  tax  on  said 
fifty  bales  t)f  cotton,  by  virtue  of  an  act  of  the  legislature  of  the 

•late  of  Mississippi,  entitled  "An  act  levying  a  special  i^ax  upon 
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certain  persons  and  property  therein  named,"  approved  NoTember 
16,  1865. 

The  bill  further  alleges  that  the  defendant  in  error  tendered  to 
the  said  B.  H.  Pitman,  the  regularly  appointed  and  qualified  deputy 
of  the  said  Samuel  Thomas,  sheriff  and  collector,  as  aforesaid,  in 
payment  of  the  tax  due  and  owing  by  him  on  said  fifty  bales  of  cot- 
ton, a  one  hundred  dollar  treasury  note  of  the  state  of  Mississippi, 
commonly  called  a  cotton  note,  duly  issued  by  virtue  of  an  act  of 
the  legislature  of  said  state,  on  the  day  of  the  date  thereof,  entitled 
**  An  act  to  be  entitled  an  act  authorizing  the  issuance  of  treasury 
notes  as  advances  upon  cotton,"  approved  December  19,  A.  D.  1861. 

The  bill  further  charges  that  the  said  treasury  note,  so  tendered 
by  defendant  in  eiTor  as  aforesaid,  was  and  is,  by  virtue  of  the  said 
act  of  the  legislature  authorizing  the  issuance  of  the  same,  receivable 
for  all  taxes  then  due,  or  that  may  thereafter  become  due,  to  the 
state  or  any  county  or  municipal  corporation,  except  the  military 
tax,  and  that  said  act  is  in  full  force  and  virtue,  and,  by  force 
thereof,  the  said  note  so  tendered  was  and  is  receivable  for  all  state 
taxes  then  due  or  thereafter  to  become  due,  except  the  militf  jy  tax. 

The  bill  further  states  that  the  said  Pitman,  as  deputy  sheriff  aa 
aforesaid,  refused  to  take  the  said  treasury  note  in  payment  of  the 
said  taxes,  as  by  law  he  was  bound  to  do,  to  the  manifest  injury, 
wrong  and  injustice  to  the  defendant  in  error. 

The  bill  further  charges  that  the  said  act  of  the  legislatui'e,  a])- 
proved  November  10,  A.  D.  1865,  requiring  the  plaintiff  in  error,  as 
collector  of  taxes,  to  collect  said  tax  in  the  currency  of  the  United 
States,  on  which  the  plaintiff  in  error  relies  to  justify  his  refusal  to 
receive  said  treasury  note  in  payment  of  said  tax,  is,  so  far  as  the 
said  act  forbids  the  receipt  of  the  said  treasury  note  in  payment  of 
the  said  tax,  unconstitutional  and  void,  as  impairing  the  obligation 
of  the  contract  of  said  state  to  receive  said  treasury  notes,  issued 
under  said  statute,  approved  the  19th  December,  A.  D.  1861,  in  pay- 
ment of  all  taxes  then  due,  or  that  might  thereafter  become  due, 
to  said  state,  except  said  military  tax. 

And  the  bill  further  states  that  the  said  Pitman,  deputy  as  afore- 
said of  plaintiff  in  error,  sheriff  and  tax  collector  as  aforesaid,  hav- 
ing illegally  and  wrongfully  refused  to  receive  said  treasury  no if^, 
tinilered  as  aforesaid,  has  levied  on  a  part  of  said  cotton  to  pay  and 
satisfy  said  tax,  and  will  proceed  to  sell  the  same,  unless  restrained 
by  the  proi)er  process  of  the  court.     And  prays  for  the  ordinary 
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process,  and  also  for  a  writ  of  injunction,  to  restrain  the  plaintiff  in 
error,  and  the  said  Pitman,  and  each  of  them,  from  selling  said 
cotton  for  said  tax,  until  the  further  order  of  the  court,  and  that 
upon  the  final  hearing  the  injunction  may  be  made  perpetual;  and 
that  the  plaintiff  in  error  be  decreed  to  receive  the  said  treasury 
note  in  full  payment  and  satisfaction  of  the  taxes  due  by  the 
defendant  in  error  on  said  fifty  bales  of  cotton. 

At  the  June  term  of  said  court,  1866,  the  defendants  in  the  court 
below  appeared  and  demurred  to  the  bill  of  complaint,  for  the  want 
of  equity  on  the  face  of  the  bill,  which  demurrer  was  overruled  by 
the  court,  and,  the  defendants  declining  to  answer  further  to  the 
bill,  the  same  was  taken  for  confessed ;  and,  upon  final  hearing,  the 
court  peipetuated  the  injunction,  and  decreed  that  the  plaintiff  in 
error,  as  tax  collector  as  aforesaid,  receive  the  said  treasury  note  in 
satisfaction  of  said  tax,  and  receipt  to  the  defendant  in  error  in  full 
for  said  tax. 

From  said  decree  the  plaintiff  in  error  brings  the  cause  to  this 
court  by  writ  of  error,  and  makes  the  following  assignments  of  error : 

1.  The  court  below  erred  in  overruling  the  demurrer  of  the 
defendants  to  the  complainant's  bill. 

2.  The  court  below  erred  in  rendering  final  decree  for  the  com 
plainant. 

Wiley  P.  HarriSy  0:  0.  Shackelford  and  Jasper  Myers,  for  plain- 
tiff in  error. 

George  L.  Potter  and  Johnston  d  Johnston,  for  defendant  in  error. 

Peyton,  J.  Much  learning,  research,  ingenuity  and  ability  have 
been  displayed  by  the  counsel  on  each  side,  on  the  argument  of  this 
cause ;  and  its  importance,  both  with  reference  to  the  interesting  legal 
questions  and  principles  involved,  and  the  vast  pecuniary  interest 
dependent  upon  the  result,  demand  the  most  mature  and  deliberate 
consideration  of  this  court.  And,  in  order  to  a  correct  understand- 
ing of  the  principles  involved  in  this  case,  we  deem  it  not  improper, 
on  this  occasion,  to  advert  for  a  moment  to  the  nature  and  character 
of  onr  system  of  government.  And,  in  discussing  the  purely  l6gal 
questions  involved,  we  adopt  as  our  guide  on  this  occasion  the  same 
rule  which  was  laid  down  for  the  court  in  the  case  of  The  Louisville 
and  Nashville  Railroad  v.  Davidson,  1  Sneed,  637,  where  the  court 
saj's  :  "  If  the  construction  and  admin isfcration  of  our  laws,  supreme 
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or  subordinate,  were  to  be  governed  by  ttie  opinions  of  judges  as  to 
the  genius  or  general  principles  of  republicanism,  democracy  or 
liberty,  there  would  be  no  certainty  in  the  law,  no  tixcd  rules  of 
decision.  These  are  proper  guides  for  the  legislature,  where  the 
constitution  is  silent,  but  not  for  the  courts.  It  is  not  for  the 
judiciary  or  executive  department  to  inquire  whether  the  legislature 
has  violated  the  genius  of  the  government,  or  the  general  princi- 
j)ies  of  liberty  and  the  rights  of  man,  or  whether  their  acts  are  wise 
and  expedient  or  not,  but  only  whether  it  has  transcended  the  limits 
Ijrescribed  for  it  in  the  constitution.  By  these  alone  is  the  power 
•of  that  body  bounded.  That  is  the  touchstone  by  which  all  its  acts 
.are  to  be  tried ;  there  is  no  other.  It  would  be  a  violation  of  first 
principles,  as  well  as  their  oaths  of  office,  for  the  courts  to  erect 
any  other  standard.  There  is  no  higher  law  than  the  constitution 
known  to  our  system  of  government."  So,  on  the  present  occasion, 
it  is  not  for  us  to  inquire  whether  thfe  provisions  of  our  federal  con- 
.stitution  are  wise  or  unwise,  but  what  tliey  are,  and  what  is  their 
true  intei*pretation. 

The  constitution  of  the  United  States  is  not  merely  a  league  of 
sovereign  states,  for  their  common  defense  against  external  and 
internal  violence,  but  a  supreme  federal  government,  acting  not  only 
upon  the  sovereign  members  of  the  union,  but  directly  upon  all  its 
citizens  in  their  individual  and  corporate  capacities.     It  was  estab- 
lished, as  the  constitution  expressly  declares,  by  "  the  people  of  the 
United  States,  in  order  to  form  a  more  j^erfect  union,   establish 
justice,  insure  domestic  tranquillity,  provide  for  the  common  defense, 
l)romote  the  general  welfare,  and  secure  the  blessings  of  liberty  to 
them  and  their  posterity."     This  constitution,  and  the  laws  made 
in  pursuance  thereof,  and  treaties  made  under  the  authoiity  of  the 
United  States,  are  declared  to  be  the  supreme  law  of  the  iand;  and 
the  judges  in  every  state  shall  be  bound  thereby,  any  thing  in  the 
constitution  or  laws  of  any  state  to  the  contrary  notwithstanding. 
The  avowed  intention  was  to  supersede  the  old  confederation,  and 
substitute  in  its  place  a  new  form  of  government.     The  sad  experi 
ence  of  the  inefficiency  of  tlie  old  confederation,  which  was  a  mere 
league  of  states,  without  any  cohesive  pcwer  or  energy,  forced  the 
peoi)le  of  the  states  to  surrender  the  league  then  existing,  and  to 
establish  a  national  constitution  of  gover.iment,  which  has  been  the 
subject  of  different  interpretations,  according  to  political  complex 
ion  of  parties,  with  reference  to  the  extent  of  the  powers  of  the 


OCTOBER  TERM,  18G9.  629 

Thomas  v.  Taylor. 

federal  and  state  governments;  yet  it  is  a  historical  fact,  that,  . 
although  many  declarations  of  rights,  many  propositions,  and  many 
protestations  of  reserved  powers  are  to  be  found  accompanying  the 
ratifications  of  the  constitution  in  the  various  state  conventions, 
sufficiently  evincive  of  the  extreme  caution  and  jealousy  of  those 
bodies,  and  of  the  people  at  large,  there  is  nowhere  to  be  found  the 
slightest  allusion  to  the  instrument  as  a  compact  of  states  in  their 
sovereign  capacity,  and  no  reservation  of  any  right,  on  the  part  of 
any  state,  to  dissolve  its  connection,  or  to  abrogate  its  assent,  or  to 
suspend  the  operations  of  the  constitution  as  to  itself.  On  the  con- 
trary, the  convention  of  Virginia,  which  speaks  most  distinctly  on 
this  subject,  and,  as  we  tliink,  most  correctly,  merely  declares  "  that 
tlie  powers  granted  under  the  constitution,  being  derived  from  the 
people  of  the  United  States,  may  be  resumed  by  them  (not  by  any 
one  of  the  states),  wlienever  the  same  sliall  be  perverted  to  their 
injury  or  oppression."  Of  the  right  of  a  majority  of  the  whole 
people  to  change  their  constitution  at  will,  there  can  be  no  doubt. 
And  w'hen  there  is  an  accumulation  of  usurpations  and  abuses,  ren- 
dering passive  obedience  and  non-resistance  a  greater  evil  than 
resistance  and  revolution,  the  form  of  government  may  then  be 
changed  by  successful  revolution,  an  appeal  from  the  canceled  obli- 
gations of  the  constitutional  compact,  to  original  rights  and  the 
law  of  self-preservation.  This  is  the  ultima  ratio  under  all  govern- 
ments, whether  consolidated,  confederated,  or,  like  ours,  a  compound 
of  both ;  and  it  cannot  be  doubted  that  a  single  member  of  'the 
Union,  in  the  extremity  supposed,  but  in  that  only,  would  have  a 
right,  as  an  extra  and  ultra  constitutional  right,  to  make  the  appeal 

The  government  of  the  Union,  though  limited  in  its  powers,  is 
supreme  within  its  sphere  of  action.  The  international  relations 
of  these  states  with  foreign  states  are  exclusively  maintained  by  it, 
while  their  municipal  regulations  and  internal  affairs  are  main- 
tained and  conducted  by  them.  The  external  sovereignty,  there- 
fore, of  the  nation  is  exclusively  vested  in  the  Union,  and  the  inde- 
pendence of  the  respective  states,  so  far  as  the  legitimate  powers  of 
the  government  of  the  United  States  extend,  is  merged  in  tho 
soTereignty  of  the  federal  government. 

The  great  question  presented  by  this  record  is,  whether  the  staro 
of  Mississippi,  and  the  rightful  authority  which  now  controls  her 
people,  are  bound  by  the  acts  and  engagements  of  the  government 
which  was  organized  under  the  ordinance  of  secession  in  18G1,  and 
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finally  overthroNvn  by  the  military  forces  of  the  United  States  in 
1863.  In  order  to  a  proper  solution  of  this  question,  the  precise 
character  of  that  government  while  it  existed  should  be  first  ascer- 
tained. 

At  the  time  of  the  passage  of  the  ordinance  of  secession,  the 
Btate  of  Mississippi  was  one  of  the  states  of  the  Union,  and  her 
constitution  and  government  constituted  part  of  the  machinery  by 
which  the  government  of  the  United  States  was  carried  on  and 
maintained.  The  government  then  in  existence  assisted  to  form 
the  senate  and  house  of  representatives  of  the  United  States,  and 
in  the  election  of  the  president  of  the  United  States.  The  laws  of 
the  United  States  were  the  supreme  laws  of  the  state  of  Mississippi ; 
and  though  the  government  was  separate  from  the  governments  of 
the  other  states,  it  was  not  separate  from  that  of  the  United  States : 
there  was  an  intimate  connection  between  them,  and  a  mutual 
dependence  upon  each  other. 

The  government  founded  on  the  ordinance  of  secession  was  a 
government  without  any  connection  with  or  dependence  on  tiie 
government  of  the  United  States.  It  denied  the  authority  of  the 
constitution  and  laws  of  the  United  States  over  the  people  of  Mis- 
sissippi, who  were  declared  to  be  no  longer  a  part  of  the  people  of 
the  United  States.  This  denial  was  accompanied  by  the  adoption 
of  a  new  constitution,  in  many  respects  like  the  old  one,  but  funda- 
mentally different  in  that  feature  of  it  which  severed  the  connec- 
tion of  the  government  of  Mississippi  with  that  of  the  United 
States,  and  in  the  assertion  of  the  absolute  independence  of  the 
government  of  the  former.  The  senators  and  representatives  in 
the  congress  of  the  United  States  were  withdrawn,  and  all  the 
laws  by  which  the  peo])le  of  Mississippi  and  the  government  there- 
of participated  in  the  government  of  the  United  States  were 
abolished. 

The  goTcrnment  thus  set  on  foot  proceeded,  in  conjunction  with 
other  state  governments  similarly  erected  and  controlled,  to  form 
a  confederation  of  states,  by  adopting  a  constitution  and  govern- 
ment for  the  people  of  the  states  so  confederating,  through  the 
agency  of  these  state  governments.  The  obligations  and  connec- 
tioLS  thus  formed  and  incurred  were  wholly  incompatible  with 
those  which  existed  under  the  government  of  the  United  States,  of 
which  the  new  confederacy  declared  tliemsclves  entirely  independ- 
ent.   It  thus  appears  very  evident  that  the  government  of  the 
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fitate  of  Mississippi  as  one  of  the  United  States,  and  the  govern- 
ment of  the  state  of  Mississippi  as  one  of  the  confederate  states, 
were  not  identical,  and  could  not  in  the  nature  of  things  be  the 
same.  And  although  the  members  of  the  legislature  of  1861  may, 
as  counsel  for  defendant  in  en*or  has  alleged,  have  been  elected 
under  the  former,  yet  it  is  very  clear  that  they  formed  the  legisla- 
ture of  the  latter.  The  constitution  of  the  state  of  Mississippi  as 
one  of  the  confederate  states,  and  the  constitution  of  the  confed- 
erate states,  both  require  that  the  members  of  the  legislature  shall, 
before  they  enter  upon  their  duties,  take  an  oath  or  affirmation  lo 
support  the  constitution  of  the  confederate  states.  The  members 
of  the  legislature  of  that  year,  if  they  took  any  oath  at  all,  must 
have  taken  an  oath  or  affirmation  to  support  the  constitution  of 
the  confederate  states  of  America,  according  to  the  requirements  of 
said  constitution.  The  legislature  of  Mississippi,  from  the  date  of 
the  ordinance  of  secession  to  the  surrender  of  the  confederate 
armies,  was  done  either  without  the  sanction  of  an  oath,  or  under 
an  oath  to  support  a  constitution  adopted  in  violation  of  the  con- 
stitution of  the  Union,  and  for  the  express  purpose  of  subverting 
the  government  of  the  United  States ;  either  of  which,  we  think, 
would  be  sufficient  to  invalidate  the  legislation.  We  are  aware  that 
our  predecessors  have  arrived  at  a  different  conclusion  in  the  case  of 
Hill  V.  Boyland,  40  Miss.  640.  The  court  in  that  case  says :  "  That 
the  provision  in  the  constitution  of  the  United  States,  as  well  as 
that  of  the  state  of  Mississippi,  requiring  members  of  the  legisla- 
ture to  take  an  oath  to  support  the  constitution  of  the  United 
States,  is  merely  directory ;  and  the  failure  to  take  such  oath  will 
not  invalidate  their  action."  The  constitution  of  the  United  Statep 
provides  that  the  senators  and  representatives  in  congress,  and  the 
members  of  the  several  state  legislatures,  and  all  executive  and 
judicial  officers,  both  of  the  United  States  and  of  the  several  states, 
shall  be  bound  by  oath  or  affirmation  to  support  that  constitution. 
We  cannot  think  that  so  important  a  provision  in  the  paramount 
law  of  the  land  was  intended  to  be  merely  directory,  and  not  abso- 
lutely necessary  to  be  complied  with.  Story,  in  the  third  volume 
of  his  commentaries  on  the  constitution  of  the  United  States,  702, 
Bays :  ''  That  all  those  who  are  intrusted  with  the  execution  of  the 
powers  of  the  national  government  should  be  bound  by  seme  solemn 
obligation  to  the  due  execution  of  the  trusts  reposed  in  them,  and 
to  support  the  constitution  would  seem  to  be  a  proposition  too 
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clear  to  render  any  reasoning  necessary  in  support  of  iL  It  resnita 
from  the  plain  right  of  society  to  require  some  guaranty  from  every 
oflScer,  that  he  will  be  conscientious  in  the  discharge  of  his  duty. 
Oaths  have  a  solemn  obligation  upon  the  minds  of  all  reilecurg 
men,  and  especially  upon  those  who  fe^l  a  deep  sense  of  accounta- 
bility to  a  supreme  being.  If,  in  the  ordinary  administration  of 
justice  in  cases  of  private  rights  or  personal  claims,  oaths  are  i-e- 
quired  of  those  who  try,  as  well  as  of  those  who  give  testimony,  to 
gliard  against  malice,  falsehood,  and  evasion  surely  like  guards 
ought  to  be  interposed  in  the  administration  of  high  public  trusts, 
and  especially  in  such  as  may  concern  the  welfare  and  safety  of  the 
whole  community. 

"But  it  may  not  appear  to  all  persons  quite  so  clear,  why  the 
officers  of  the  state  governments  should  be  equally  bound  to  take  a 
like  oath  or  affirmation,  and  it  has  been  even  suggested  that  there 
is  no  more  reason  to  require  that,  than  to  require  that  all  of  the 
United  States'  officers  should  take  an  oath  or  affirmation  to  support 
the  state  constitutions.  A  moment's  reflection  will  show  sufficient 
reasons  for  the  requisition  in  the  one  case,  and  the  omission  of  it  in 
the  other.  The  members  and  officers  of  the  national  government 
have  no  agency  in  carrying  into  effect  the  state  constitutions.  The 
members  and  officers  of  the  state  governments  have  an  essential 
agency  in  giving  effect  to  the  national  constitution.  The  election 
of  the  president  and  the  senate  will  depend  in  all  cases  upon  the 
legislatures  of  the  several  states;  and  in  many  cases  the  election  of 
the  house  of  representatives  may  be  affected  by  their  agency."  This 
reasoning  we  deem  satisfactory.  Cooley's  Const.  Lim.  74,  78,  82, 
140,  150;  Duer's  Const.  Jur.  403. 

What  the  government  of  the  state  of  Mississippi,  a  member  of 
the  confederate  states,  did,  from  the  passage  of  the  ordinance  of 
secession  in  1861  to  the  surrender  of  the  confederate  armies  in 
1865,  cannot,  with  any  propriety,  be  said  to  have  been  done  by  the 
f^fovernment  of  the  state  of  Mississippi,  one  of  the  United  States* 
When  that  ordinance  passed,  there  ceased  to  be  within  the  state 
a  government  under  the  constitution  of  the  United  States. 
The  governments  of  the  several  states  of  the  Union  arc  recognized 
hy  the  government  of  the  United  States,  and  the  government  of  the 
United  States  may  refuse  to  recognize  a  particular  state  govern- 
ment, or  mav  withdraw  a  recomition  alrciulv  ffiven.  Thus,  in  tlio 
time  of  the  Dorr  rebellion  in  Rhode  Island  there  were  two  govern- 
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tnents,  each  of  which  claimed  to  be  the  lawful  government  of  th.*. 
state,  and  the  United  States  recognized  one  of  them,  and  refused 
to  recognize  the  other.  And,  when  South  Carolina  and  several 
other  states  seceded,  as  it  was  called,  the  United  States,  chough 
requested,  refused  to  recognize  the  new  out-union  governmeLus,  aa 
being  no  governments  at  all  in  those  states.  Yet,  as  those  new  gov- 
ernments superseded  the  old  ones,  there  ceased  to  be  any  goverrt- 
ments  in  those  states  recognized  by  the  United  States.  It  is 
nevertheless  true,  that,  in  point  of  fact,  there  were  governments  in 
those  states. 

Mr.  Madison,  in  his  report  on  the  Virginia  resolutions,  says: 
"That  the  term  "states"  is  sometimes  used  in  a  vague  sense,  and 
sometimes  in  different  senses,  according  to  the  subject  to  which  it  is 
applied.  Thus,  it  sometimes  means  the  separate  sections  of  territory 
occupied  by  the  political  societies  within  each ;  sometimes  the  polit- 
ical governments  established  by  those  societies;  and,  lastly,  it  means 
the  people  composing  those  political  societies  in  their  highest  sov- 
ereign capacity." 

The  government  of  the  United  States  has  uniformly,  from  early 
in  1861  to  the  spring  of  1865,  characterized  the  controlling  author- 
ities of  those  seceded  states,  not  as  governments,  but  as  unlawful 
combinations  of  rebellious  persons,  usurping  the  functions  of  gov- 
ernment, and  forcibly  controlling  the  people.  That  government 
has  invariably  regarded  them  as  parts  of  a  machinery  for  waging 
unlawful  war,  and  making  treasonable  resistance  to  the  rightful 
authority  of  the  United  States,  having  their  central  power  in  the 
government  of  the  confederate  states,  and  cooperating  in  one  com- 
bination for  the  unlawful  and  treasonable  purpose  of  overthrowing 
by  force  of  arms  the  constitution  of  the  United  States. 

It  is  insisted  by  counsel  for  the  defendant  in  error,  that  the  gov- 
ernment of  the  state  of  Mississippi,  during  the  late  disastrous  war, 
was,  at  least,  a  government  de  faciOy  whose  obligations  devolved  upon 
the  succeeding  government.  The  terms  de  facto,  as  descriptive  of 
a  government,  have  no  well-fixed  and  definite  sense.  It  is,  perhaps, 
most  correctly  used  as  signifying  a  government  completely,  though 
only  temporarily,  established  in  the  place  of  the  lawful  or  regular 
government,  occupying  its  capital  and  exercising  its  power,  amt 
which  is  ultimately  overthrown  and  the  authority  of  the  govern- 
ment de  jure  reestablished.  Guided  by  this  rule,  neither  tne  gov- 
ernment of  the  confederate  states,  nor  the  several  governmeLia  of 
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huy  of  the  states  composing  the  confederacy,  can  properly  be  said  to 
s>e  a  de  facto  government  from  the  date  of  secession  to  the  oyer- 
throw  of  the  confederate  government  As  to  the  confederate  gov- 
eiTiment,  it  never  held  the  national  capital.  It  never  asserted  any 
authority  to  represent  the  nation.  It  was  only  what  it  professed  to 
be  —  a  revolutionary  organization,  seeking  to  establish  a  confederacy 
of  states,  and  dependent  wholly  for  success  upon  the  success  of  the 
revolution.  But  it  has  never  been  held  that  those  participating  in 
a  rebellion,  which  had  only  extended  its  authority  over  part  of  a 
country,  had  established  a  de  facto  government.  As  to  the  govern- 
ment of  this  state,  it  was  not  overthrown  by  the  former  lawful  gov- 
ernment of  the  state,  but  by  the  arms  of  the  United  States;  and 
when  thus  overthrown,  it  was  not  succeeded  by  the  reestablishmeut 
of  the  authority  of  the  former  government  de  jure,  for  the  reason 
that  that  government  was  wholly  destroyed  by  the  establishment  of 
the  new  government  under  the  ordinance  of  secession. 

But  the  terms  de  facto,  when  employed  as  descriptive  of  govern- 
ment, are  often  used,  and  perhaps  more  frequently  in  a  sense  less 
precise  than  that  above  indicated,  as  signifying  any  organized  gov- 
<»rnment,  established  for  the  time  over  a  considerable  temtory,  in 
exclusion  of  the  regular  government.  A  de  facto  government  of 
this  sort  is  not  distinguishable  in  principle  from  other  unlawful 
combinations.  It  is  distinguishable  in  fact  mainly  by  power,  and  in 
tenitorial  control,  and  by  the  policy  usually  adopted  in  relation  to 
it  by  the  national  government.  With  respect  to  such  a  government, 
it  is  clear  that  none  of  its  acts  in  hostility  to  the  regular  government 
can  be  recognized  as  lawful,  yet  it  is  equally  clear  that  transactions 
between  individuals,  which  would  be  legal  and  binding  under  ordi- 
nary circumstances,  cannot  be  pronounced  illegal  and  .of  no  obliga- 
tion, because  done  in  conformity  with  laws  enacted  or  directions 
given  by  the  usurping  power.  Between  the  extremes  of  lawful  and 
unlawful  there  is  a  large  variety  of  transactions,  to  which  it  is  diffi- 
cult to  apply  strictly  any  general  rule. 

It  cannot  be  denied  that  the  government  of  the  confederate  states 
was  in  possession  of  many  of  the  highest  attributes  of  sovereignty  — 
sufficiently  so  to  be  regarded  for  the  time  as  the  ruling  or  supreme 
power  of  the  district  of  country  over  which  its  jurisdiction  extended, 
and  of  sufficient  resources  in  men  and  money  to  carry  on  a  civil  war 
of  uuexampled  dimensions ;  and  during  all  which  time,  in  the  inter- 
est of  humanity,  to  mitigate  the  vindictive  passions  growing  out 
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of  a  civil  conflict,  and  to  enable  the  United  States  to  invesc  tlie 
people  of  the  confederate  states  with  the  character  of  pubhc  ene- 
mies, and  tlieir  property  as  enemies'  property,  in  order  that  the 
advantages  of  capture  and  seizure  might  be  rightfully  secured  accord- 
ing to  the  laws  of  war,  many  belhgerent  rights  were  conceded  to  it 
by  the  supreme  government.  Nevertheless,  the  supreme^  court  of 
the  United  States,  in  the  case  of  Mauran  v.  Insurance  Company, 
''.  Wall.  13,  have  decided  that  all  the  proceedings  of  the  states  in 
rebellion,  either  severally  or  in  conjunction,  by  means  of  which  the 
lawful  governments  in  those  states  were  overthrown,  and  new  gov- 
ernments erected  in  their  stead,  were  wholly  illegal  and  void. 

In  the  casi^  of  Hill  \,  Boyland^  40  Miss.  637,  the  court  say: 
"  Admittmg,  then,  that  the  act  of  secession  was  a  nullity,  the  state 
of  Mississippi,  neither  in  fact  nor  in  legal  contemplation,  could  be 
annihilated  by  a  void  ordinance.  The  attempt  to  change  her  rela- 
tions toward  the  United  States  government  only  involved  her 
external  relations.  Within  her  limits  there  remained  a  regularly 
organized  government  de  jure^  as  well  as  de  facto,  which  was  never 
disputed."  We  freely  admit  that  neither  the  people  nor  the  terri- 
tory of  the  state  of  Mississippi  was  annihilated  by  the  void  ordi- 
nance of  secession,  but  we  deny  that  the  political  organization 
established  by  the  people  of  Mississippi,  immediately  following  the 
passage  of  that  ordinance,  was  a  government  dejure  of  the  state  ; 
and  we  have  before  shown  that  it  was  not  even  a  government  de 
facto,  according  to  the  meaning  of  those  terms  as  used  in  interna- 
tional law,  when  applied  to  the  facts  as  they  existed  at  the  time 
that  organization  was  in  operation  in  this  state.  The  old  govern- 
ment of  the  state  was  undoubtedly  abolished  by  the  new  one,  which 
had  a  constitution,  as  we  have  elsewhere  shown,  different  in  many 
important  features  from  the  old  one.  We  think  it  would  be  trans- 
cending the  bounds  of  judicial  propriety  to  enter  fully  here  into  a 
discussion  of  the  theory  of  state  rights,  which  we  think  is  better 
suited  to  a  political  arena  than  a  judicial  forum.  We  will,  there- 
fore, content  ourselves  with  the  expression  of  a  respectful  dissent 
from  the  doctrines  laid  down  by  our  learned  predecessors  in  the  case 
above  referred  to. 

It  is  insisted  that  the  laws  of  the  state  enacted  during  the  wai 
continue  in  force  until  altered  or  abrogated  by  the  succeeding  gov*- 
ernment 
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Tiic  doctrine,  tliat,  by  the  law  of  nations,  the  municipal  laws  of  a 
:.eded  or  conquered  country,  existing  at  the  time  of  cession  or  con- 
queit,  continue  in  force  until  altered  or  abrogated  by  the  new 
sov(  reign,  is  not  applicable  to  a  case  of  rebellion.  The  territory  of 
the  state  of  Mississippi  was  a  district  of  country  constituting  a 
part  of  the  territory  of  the  United  States.  No  nation  can  make 
a  conquest  of  its  own  territory.  It  acquires  no  new  title,  but  only 
regains  the  possession  of  which  it  was  temporarily  deprived.  Upo^. 
the  reduction  of  the  rebellion,  the  territory  of  Mississippi  w  s 
neither  ceded  to,  nor  conquered  by,  the  United  States,  and,  therefoic, 
the  piinciple  invoked  will  not  avail  the  defendant  in  error. 

The  state  of  Mississippi  was  absolved  from  the  obligation  of  her 
contract  to  receive  the  treasury  notes,  commonly  called  the  cotton 
notes,  issued  under  the  authority  of  the  statute  of  the  19th  Decem- 
ber, A.  D.  1861,  in  payment  of  the  taxes  and  dues  to  her,. by  the 
destruction  of  the  government  which  enacted  it  by  the  arms  of  the 
United  States,  in  1865. 

A  state  is  defined  by  Vattel,  59,  to  be  a  body  politic,  or  a  society 
of  men,  united  together  to  promote  their  safety  and  advantage,  by 
means  of  their  union  ;  who  are  guided  and  directed  by  the  public 
political  authority — the  government.  Government  is  the  ligament 
that  holds  the  political  society  together,  and,  when  that  is  destroyed, 
the  society  as  a  political  body  is  dissolved. 

liutherford,  in  his  Institutes,  lays  down  the  doctrine,  that  "  the 
rights  which  belong  to  a  civil  society  fail  or  are  lost  when  the  society 
ceases  to  exist ;  and  upon  the  same  event  the  membera  of  it  lo  5e 
their  rights.  But  this  is  to  be  understood  of  those  rights  oniy 
which  belonged  to  them  as  members  of  the  society,  and  not  of  those 
which  belonged  to  them  as  individuals.  The  right  which  each  of 
them  had  to  his  life,  to  his  liberty,  to  his  lands,  or  to  his  movable 
goods,  and  other  rights  of  the  same  sort,  are  not  directly  affected 
by  the  destruction  of  the  society  of  which  they  were  members,  how- 
ever they  may  happen  to  be  remotely  affected.  The  same  effect  that 
is  produced  by  the  destruction  of  a  society  in  the  rights  of  the 
whole  collective  body  and  of  its  several  members,  will  be  produced, 
likewise,  in  their  respective  obligations.  Thus,  the  debts  of  a 
society  are  canceled  when  the  society  perishes ;  though  the  mem- 
bers, while  the  society  subsisted,  were  jointly  bound  to  contribute 
toward  the  payment  of  the  public  debts,  this  obligation  will  ceju<6 
when  the  society  subsists  no  longer.     But  the  destruction  of  the 
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gociety  does  not  cancel  any  debts  which  the  members  of  it  iiad  con- 
tracted as  individuals,  upon  their  own  private  account/' 

The  laws  of  the  insurrectionary  government  ceased  when  thai 
government  was  overthrown.  They  had  no  legal  authority,  and  had 
only  the  authority  which  force  gave  them,  and,  when  that  yielded, 
the  laws  enacted  by  the  unlawful  government  ceased  to  have  any 
operative  force  as  to  the  future.  They  could  not,  in  the  nature  of 
things,  continue  to  operate  without  the  consent  of  the  incoming 
legitimate  authority.  It  rests  with  the  succeeding  legitimate  gov- 
ernment to  revive  and  continue  them  in  force. 

The  laws  of  the  insurrectionary  government  of  the  state  could 
not  be  enforced  by  the  courts  of  the  country  unless  they  were 
adopted  by  the  legitimate  government,  for  the  reason  that  the  gov- 
ernment that  enacted  them  never  was  recognized  by  the  government 
of  the  United  States  or  any  department  thereof.  Halleck  on  Inter- 
national Law  and  Laws  of  War,  75,  §  22,  says :  "  The  recognition 
of  the  independence  and  sovereignty  of  a  revolted  province  by  other 
foreign  states,  when  that  independence  is  established  in  fact,  is  a 
question  of  policy  and  prudence  only,  which  each  state  must  deter- 
mine for  itself;  but  this  determination  must  be  made  by  the  sover- 
eign legislative  or  executive  power  of  the  state,  and  not  by  any 
subordinate  authority,  or  by  the  private  judgment  of  individual 
subjects.  And  until  the  new  state  is  recognized  by  the  government 
of  the  country  of  which  it  was  before  a  part,  or  by  the  foreign 
state  where  its  sovereignty  is  drawn  in  question,  courts  of  justice  and 
private  individuals  are  bound  to  consider  the  ancient  state  of  things 
as  remaining  unaltered."  Wheaton  enunciates  the  same  doctrine 
in  his  Treatise  on  International  Law,  part  1,  chapter  2,  §  10.  And 
in  the  case  of  Luther  v.  Bordetiy  7  How.  (U.  S.)  1,  the  court 
says :  "  Where  there  is  a  controversy  between  two  governments  as 
to  which  is  the  true  government,  the  question  must  be  settled  Vy 
the  political  department,  and  not  by  the  judiciary.  The  constitu- 
tion of  the  United  States,  as  far  as  it  has  provided  for  an  emergency 
of  this  kind,  and  authorized  the  general  government  to  interfere 
in  the  domestic  concerns  of  a  state,  has  treated  the  subject  aa 
political  in  its  nature,  and  placed  the  power  in  the  hands  of  that 
department;  that,  under  the  fourth  section  of  the  fourth  article  of 
the  constitution,  it  rests  with  congress  tc  decide  v;hat  governmoui 
18  the  established  one  in  a  state.  For,  as  th^  United  States  guaran- 
tee to  each  state  a  republican  government,  eniigrc-s  ia^i^i  necessarily 
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'JecMe.  what  government  is  established  in  the  state  before  it  can 
lieterniine  whether  it  is  republican  or  not ;  and  when  the  senators 
aud  representatives  of  a  state  are  admitted  into  the  councils  of  the 
Union,  the  authority  of  the  government  under  which  they  are 
ap})OLntod,  as  well  as  its  republican  character^  is  recognized  by  the 
proper  constitutional  authority ;  and  its  decision  is  binding  on  every 
other  department  of  the  government,  and  could  not  be  questioned 
iu  a  judicial  tribunal.  The  right  to  decide  such  questions  is  placed 
in  congress,  and  not  in  the  courts." 

Xo  one,  we  believe,  has  ever  doubted  the  proposition,  that, 
according  to  the  institutions  of  this  country,  sovereignty  in  every 
stiite  resides  in  the  people  of  the  state,  and  that  they  may  alter  and 
change  their  form  of  government  at  their  own  pleasure.  But 
whether  they  have  changed  it  or  not  by  abolishing  the  old  govern- 
ment and  establishing  a  new  one  in  its  place  is  a  question  to  be 
settled  by  the  political  power.  And  when  that  power  has  decided, 
the  courts  are  bound  to  take  notice  of  its  decision,  and  to  follow  it. 
Any  other  rule  of  practice  would  break  up  the  harmony  of  the 
government,  and  expose  its  political  and  judicial  departments  to 
continued  conflicts.  The  one  might  recognize  the  new  government 
and  the  other  refuse  to  do  so,  and  thus  involve  the  nation  in  con- 
flicts of  power  between  the  difierent  departments  of  the  govern- 
ment. The  new  state  government  that  enacted  its  laws  has  ceased 
to  exist;  it  has  no  power  any  longer  to  enforce  them;  and  surely  it 
cannot  with  any  legal  propriety  be  contended  that  the  courts  of  the 
United  States,  either  state  or  federal,  are  bound  to  execute  the  law 
of  an  extinct  insurgent  power,  enacted  against  the  policy  and 
authority  of  the  government  of  the  United  States,  and  with  a  view 
to  its  overthrow. 

The  rebellion,  in  its  revolutionary  progress,  having  deprived  tha 
]tpnple  of  the  state  of  Mississippi  of  all  civil  government^  the  presi- 
(Innt  of  the  United  States,  in  order  to  avert  the  manifold  evils 
f(»ii.se(|uent  upon  a  state  of  anarchy,  assumed  to  initiate  the  means 
for  re-organizing  a  civil  government  for  the  people  of  the  st^te,  and 
witli  that  view,  on  the  13th  of  June,  A.  D.  1865,  appointed  a  provis- 
ional governor  of  the  state,  who,  after  appointing  certain  civil 
otiioers,  and  reviving  and  declaring  certain  laws  to  be  in  forco, 
cnllcfl  H  convention  of  the  people  of  the  state.  That  convention, 
ill  tiu-  rnovith  of  AucuPt  of  that  voar,  framed  a  constitutinn  and 
or-:i!iizi'd  Mr  r*"  v.  ?nnient  now  existing  in  the  state,  and  passed  :iu 
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ordinance  by  which  all  the  laws  enacted  by  the  legislature  of  the 
state,  since  the  9th  of  January,  1861,  so  far  as  the  same  were  not 
in  conflict  with  the  constitution  and  laws  of  the  United  States  or 
of  the  constitution  of  this  state  as  it  existed  on  the  1st  day  r>f 
January,  1861,  or  in  aid  of  the  rebellion^  except  the  laws  in  relacioQ 
to  crimes  and  misdemeanoi*s,  and  except  also  an  act  to  enable  tbe 
railroad  companies  of  this  state  to  pay  the  moneys  borrowed  by 
them,  approved  December  7th,  1863,  were  revived,  ratified,  and 
declared  to  be  valid  and  binding  from  their  respective  dates,  and  to 
remain  in  force  until  altered  or  repealed  by  the  proper  authority. 
And  by  the  provisions  of  that  ordinance  all  the  official  acts  of  the 
public  officers  of  the  state;  all  the  official  acts,  proceedings, 
judgments,  decrees,  and  orders  of  the  courts  of  the  state;  and  all 
marriages  of  persons  capable  of  contracting  that  relation,  are 
legalized,  ratified,  and  confirmed. 

Whet  tier  the  president,  in  thus  proceeding,  transcended  tiis 
legitimate  powers,  it  is  unnecessary  to  inquire,  inasmuch  as  :he 
congress  of  the  United  States  have  recognized  the  existing  govern- 
ment of  the  state  as  a  provisional  one.  It  is  competent  for  the 
political  department  of  the  supreme  government  to  waive  any 
irregularity  in  the  formation  of  a  state  government,  and  recognize 
it,  as  was  done  in  the  case  of  California;  and  such  act  of  recogni- 
tion, though  the  proceeding  might  have  been  irregular,  will  bind 
the  country  and  the  courts. 

The  act  in  question  of  the  19th  of  December,  1861,  authorized 
the  issuance  of  treasury  notes  to  the  amount  of  five  millions  of 
dollars.  This  act,  by  virtue  of  which  the  treasury  note  was  m\i^{\ 
that  was  tendered  to  the  plaintiff  in  error  by  the  defendant  in  error 
in  payment  of  the  tax  due  the  state  on  his  cotton,  we  believe,  in  iU 
opemtion  and  eflfects,  to  have  been  ?Vi  aid  of  the  late  rebeUio?i,  and 
therefore  was  not  revived  and  continued  in  force  by  the  ordinance 
of  the  convention  of  1865.  We  regard  it  as  a  part  of  the  financial 
system  of  the  state  at  a  time  of  great  pecuniary  want,  to  supply  not 
only  a  circulating  medium  for  the  people  in  the  transactions  of 
their  ordinary  business,  but  also  to  furnish  the  means  by  which  an 
empty  treasury  of  the  state  might  be  rq)lenished. 

The  tenth  section  of  the  act  provides  "that  the  said  treasin  7 
Lotes  shall  be  receiviible  in  payment  of  all  taxes  now  due  or  *:hal 
may  hereafter  become  due  to  this  state,  or  to  any  county  or  -scli^ol 
fund,  or  municipal  corporation,  except  the  military  tax ; ''  ^ii'.l  thai 
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"  the  said  notes,  when  so  received  for  taxes,  may  again  be  paid  out 
bv  the  treasurer  upon  any  warrant  of  the  auditor,  drawn  upon  the 
geueral  treasury."  Hence,  it  will  be  seen  that  these  notes  were 
intended  to  supply  an  important  part  of  the  revenue  by  which  the 
state  government  was  to  be  sustained  and  enabled  more  effectually 
to  aid  the  confederate  government  in  the  prosecution  of  a  sanguin- 
ary war,  waged  expressly  for  the  pui-pose  of  subverting  the  govern- 
ment of  the  United  States.  These  treasury  notes,  being  thus 
issued  against  the  public  policy,  and  in  violation  of  the  constitution 
of  the  United  States,  are,  therefore,  illegal  and  void. 

This  view  of  the  case  makes  it  unnecessary  to  consider  whether 
these  treasury  notes  are  in  violation  of  that  provision  of  the 
federal  constitution  which  prohibits  the  states  from  emitting  bills 
of  credit. 

For  the  reasons  stated  in  this  opinion,  the  decree  must  be  re- 
versed, the  demurrer  sustained,  the  injunction  dissolved,  and  the 
I  till  dismissed. 


Holt,  plaintiff  in  error,  v.  Babtok. 

(42  Miss,  m.) 

Contracts  —  separation  of  legal  from  illegal. 

« 

Ty  gtbve  certain  military  companies  ten  bales  of  cotton  to  aid  in  equipping 
iliem  for  the  confederate  service,  which  the  agent  of  the  companies  sold  to 
A.,  while  yet  undelivered.  B.  gave  a  receipt  for  the  purchase-monev,  iu 
which  he  agreed  to  hold  the  cotton  subject  to  the  order  of  A.  Upon  failure 
to  deliver  a  portion  of  the  cotton  action  was  brought  for  the  value.  Heldt  that 
although  the  transaction  was  illegal  as  between  6.  and  the  military  com- 
panies, the  contract  sued  on  was  subsequent  and  distinct,  unafibcted  by  the 
original  transaction,  and,  therefore,  valid. 

The  facts  are  set  forth  in  the  opinion. 
Jarnagin  £  Rives,  for  plaintiff  in  error. 

Israel  Welch  and  E.  Dismuhes,  for  defendant. 

Peyton,  J.    Tliis  is  an  action  of  assumpsit,  brought  by  the 
plaintiff,  tc«  recover  damages  for  breach  of  defendant's  contract  to 
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deliver  fire  bales  of  cotton  at  Macon  station,  on  the  Mobile  and 
Ohio  Railroad,  in  good  order  and  condition  for  shipment,  when 
demanded  by  the  plaintifif. 

To  this  action  the  defendant  pleaded  non-assumpsit,  and  it  was 
agreed  between  the  parties  that  all  lawful  mifttters  of  defense  may 
be  given  in  evidence  under  this  plea,  as  if  the  same  had  ueen 
specially  pleaded. 

The  facts  of  this  case  are  substantially  as  follows : 

That  the  defendant,  in  the  year  1862,  gave  ten  bales  of  ootton  to 
two  military  companies  then  being  raised  in  Noxubee  county  for  the 
confederate  service.  The  plaintiff  bought  the  cotton  from  Edwards 
and  McLelland,  who  were  the  agents  of  said  companies,  and  took 
the  receipt  of  the  defendant  for  the  sum  of  $288,  the  amount  for 
which  the  cotton  was  sold.  In  said  receipt  the  defendant  promised 
to  deliver  the  cotton,  at  said  Macon  station,  to  the  plaintiff  when 
required  to  do  so.  Five  bales  of  said  cotton  the  defendant  failed  to 
deliver,  and  for  this  breach  of  contract  the  action  was  brought. 

It  is  insisted,  by  the  counsel  for  the  defendant,  that  there  was  no 
consideration  for  the  defendant's  promise  to  deliver  the  cotton  to 
the  plaintiff.  This  position  cannot  be  maintained.  He  donated  the 
cotton  to  these  companies,  whose  agents  sold  it  to  the  plaintif  to 
raise  money  to  clothe  and  equip  them,  and  the  money  paid  for  the 
cotton,  as  acknowledged  by  the  defendant  in  his  receipt,  was  a  suf- 
ficient consideration  for  his  promise  to  deliver  the  cotton  according 
to  his  undertaking. 

It  is  next  insisted  that  the  transaction  between  the  military  com- 
panies and  the  defendant  was  illegal,  and  that  the  plaintiff  partici- 
pated in  that  illegal  transaction ;  and,  therefore,  the  promise  of  the 
defendant  cannot  be  made  the  foundation  of  an  action  on  the  part 
of  the  plaintiff  for  the  recovery  of  damages  for  breach  of  it. 

It  will  be  readily  admitted  that  the  agents  of  these  military  com- 
panies could  not  recover  damages  from  the  defendant  for  breach  of 
contract  to  deliver  the  cotton  for  the  purpose  of  clothing  and  equip- 
ping said  military  companies,  for  the  reason  that  the  agreement  was 
illegal.  Ex  turpi  contractu  non  oritur  actio,  is  a  revered  maxim  of 
the  law,  to  which  courts  closely  adhere. 

This  case,  however,  does  not  fall  within  this  principle,  because 

tlie  plaintiff  was  not  a  party  to  the  illegal  contract  between  said 

military  companies    and   the  defendant.      After  the  cotton  was 

ionated  to  these  companies  the  plaintiff  bought  it  from  their  agent. 
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This  was  a  subsequent  and  distinct  conti*act,  unaffected  by  the 
original  transaction  between  the  defendant  and  said  companies.  It 
was  wholly  disconnected  from  the  illegal  act,  and  founded  on  a  new 
and  independent  consideration,  and  may  be  enforced,  though  the 
illegal  original  transaction  was  known  to  the  plaintiff  at  the  time 
that  he  bought  the  cotton.  Thus  it  has  been  held,  that  if  one 
should  become  answerable  for  expenses  on  account  of  a  prosecution 
for  the  illegal  importation  of  goods,  or  should  advance  money  to 
defray  the  expenses,  these  acts  would  constitute  a  new  contract, 
founded  upon  a  new  consideration,  unless  such  agreement  were 
made  prior  to  the  illegal  importation,  and  forming  a  part  of  the 
consideration  thereof.  This  proceeds  upon  the  ground  that  the  new 
contract  is  not  founded  upon  an  illegality. 

The  principle  of  law  governing  such  cases  is,  that  where  the  new 
contract  was  disconnected  with  the  original  unlawful  act,  and  was 
founded  on  a  new  and  distinct  consideration,  an  action  might  be 
maintained  upon  it,  although  it  could  not  be  maintained  upon  a 
contract  directly  arising  out  of  the  illegal  act.  To  hold  otherwise, 
would  put  a  most  inconvenient  restraint  upon  trade,  and  the  whole 
business  of  life.  1  Chit,  on  Cont.  664;  Armstrong  v.  Toler,  11 
Wheat.  258. 

This  doctrine  is  fully  recognized  by  this  court  in  the  (Ase  of  Oreen 
V.  Sizer,  where  the  court  says,  that  in  order  to  render  such  a  con- 
tract illegal,  it  must  grow  immediately  out  of,  and  be  immediately 
connected  with,  the  original  illegal  or  immoral  act,  and  not  founded 
on  a  new  consideration ;  and  that  a  subsequent  sale  of  the  subject 
of  the  illegal  act  after  the  original  act  is  consummated,  and  a  con- 
tract founded  thereon,  will  be  valid.     40  Miss.  559. 

The  case  at  bar  comes  fully  within  these  principles.  The  con- 
tract sued  on  was  founded  on  a  new  consideration,  not  connected 
with  the  original  illegal  act,  and  between  new  parties.  The  plaintiff 
merely  contracted  for  the  subject  of  the  illegal  act,  for  a  valuable 
consideration,  and  in  the  course  of  his  lawful  business,  without  anj 
connection  on  his  part  with  the  original  illegal  transaction. 

We  think  the  verdict  is  contrary  to  law,  and  that  the  court  below 
erred  in  overruling  the  motion  for  a  new  trial. 

The  judgment  will  be  reversed,  the  verdict  set  aside,  and  ^auise 
remanded  for  a  new  trial. 
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Deter,  plaintiff  in  error,  t.  Steamboat  Hope. 

( 42  Miss,  m.) 
Admiralty  —  Jurisdiction  of  stcUe  courU. 

An  attachment  was  issaed  against  a  vessel  navigating  the  Yazoo  and  Missis* 
sippi  rivers,  to  recover  for  repairs.  These  rivers  were  navigable  by  vessels 
of  ten  tons  burden  and  upward  from  the  sea ;  the  vessel  was  a  ateaml>oat 
owned  and  having  her  "  home  port "  in  Mississippi.  Held,  that  the  vessel 
was  within  the  maritime  jurisdiction  of  the  United  States;  that  the  state 
courts  had  no  jurisdiction  of  the  subject-matter,  and  could  not  be  invested 
with  such  jurisdiction  by  the  legislature  of  the  state. 

This  was  an  attachment  issued  by  the  plaintiff  in  error  against 
the  defendant,  under  the  provisions  of  the  act  entitled  "  An  act  to 
provide  a  remedy  by  attachment  against  ships,  steamboats  and  other 
water  craft."     Chap.  53  of  Rev.  Code,  383. 

Plaintiff  in  error  made  the  affidavit  required  by  article  2  of  said 
act,  in  which  he  stated  •that  "  the  *  Steamboat  Hope,^  a  steamer  in 
the  navigable  waters  of  this  state,"  was  indebted  to  him  in  the  sum 
cf  $339.15. 

Plaintiff  in  error  executed  the  requisite  bond  under  the  provisions 
of  article  2,  and  the  attachment  was  sued  out,  and  made  returnable 
to  the  circuit  court  of  Yazoo  county;  the  sheriff  attached  certain 
furniture  and  other  chattels  in  and  belonging  to  the  boat,  which 
were  replevied  by  Thomas  Metzler,  the  captain  of  the  said  "  Steamer 
Hope,"  as  required  by  article  3  of  said  act. 

At  the  return  term  thereof  the  plaintiff  in  error  filed  his  declara- 
tion on  the  account  stated  to  be  due  him  by  the  boat ;  stating  that 
he  is  a  citizen  of  the  state  of  Mississippi,  and  that  "  the  home  port 
of  the  said  defendant  (the  *  Steamer  Hope')  is  in  this  state,"  and 
that  the  owners  of  said  boat  reside  in  Mississippi;  it  is  further 
alleged  that  the  cause  of  action  is  for  work  and  labor  performed  by 
plaintiff  in  error  upon  said  boat,  in  repairing  the  same,  etc. 

To  this  declaration  the  defendant  filed  a  plea  to  the  jurisdiction 
of  the  court,  alleging  that  the  defendant  is  a  vessel  navigating  the 
Yazoo  and  Mississippi  rivers,  which  are  navigable  from  the  sea  by 
vessels  of  ten  tons  burden ;  and  that  the  demand  of  the  plaintiff. 
if  any,  is  cognizable  in  the  district  court  of  the  United  Staf^a^ 
which  has  exclusive  jurisdiction  of  all  civil  causes  of  admiralty 
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ano  maritime  jurisdiciio)i  where  seizures  are  made  iu  waters  which 
are  navigable  from  the  sea  by  vessels  of  ten  tons  burden. 

To  this  plea  there  was  a  demurrer,  which  was  overruled;  and  the 
plaintiff  declining  to  reply,  judgment  final  was  rendered  for  the 
defendant,  and  this  writ  of  error  is  taken  to  that  judgment 

The  errors  assigned  are,  that  "  the  court  erred  in  overruling  the 
demurrer,  and  in  rendering  judgment  for  the  defendant 

Wiley  P.  Harris,  for  plaintiff  in  error. 

Miles  dk  Epperson,  for  defendant  in  error. 

Shackelford,  C.  J.  The  only  question  for  our  consideration  iu 
this  case  is,  whether  the  circuit  court  of  Yazoo  county  had  juris- 
diction of  the  subject-matter  of  the  action. 

The  objection  to  the  jurisdiction  is,  that  the  case,  as  developed 
by  the  pleadings,  was  one  exclusively  of  admiralty  jurisdiction  for 
the  district  court  of  the  United  States  for  the  district  of 
Mississippi. 

Counsel  for  the  defendant  in  error,  in  support  of  (he  proposition, 
refer  us  to  the  decisions  of  the  supreme  court  of  the  United  States, 
in  the  cases  of  The  Moses  Taylor,  4  Wall.  411,  an  I  Tlie  Hine  v. 
Trever,  id.  555. 

On  the  other  hand,  counsel  for  plaintiff  in  error  cites  the  cases 
of  Allen  V.  Newberry,  21  How.  (S.  C.)  244,  and  McOuire  v. 
Card,  id.  248,  conclusive  in  favor  of  the  jurisdiction  of 
the  circuit  court  below;  and  insists  that  unless  the  plea  of  the 
defendant  in  error  contained  an  allegation  that  the  "Steamer 
Hope  "  was  engaged  in  the  United  States  trade,  that  the  demurrer 
should  have  been  sustained  to  the  plea  of  defendant  in  error  to  the 
jurisdiction. 

The  affidavit  of  plaintiff  in  error,  asking  for  the  attachment  issued 
in  the  case  under  consideration,  only  contained  an  allegation  that 
the  "Steamer  Hope"  was  indebted  to  him  in  the  sum  of  $339.15, 
and  that  the  vessel  "was  in  the  navigable  waters  of  the  state  of 
Mississippi."  The  authori  ty  for  the  proceedings  in  this  case  is  article 
1  of  the  "  water  craft "  law  above  referred  to,  which  provides  that 
"  where  any  person  shall  have  any  cause  of  action  against  the 
owner,  captain,  master,  supercargo,  or  other  person  in  charge  of  any 
ship;  brig,  schooner,  sloop,  steamboat,  etc.,  in  any  of  the  navigable 
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waters  of  this  state,  or  navigating  the  rivers  or  seas  in  or  adjacent 
to  this  state,  for  or  on  account  of  any  such  water  craft,  or  the  busi- 
ness in  which  said  craft  may  be  employed,  it  shall  be  lawful  to  pros- 
ecute the  same  against  such  water  craft  by  the  name  thereof,  or  by 
Buch  description  as  will  enable  the  officer  executing  the  writ  to 
identify  the  same." 

This  statute  gives  the  remedy  to  a  creditor,  whether  the  boac  \% 
engaged  in  trade  exclusively  between  ports  in  the  same  state  or 
ports  in  different  states. 

The  plaintiff  in  error,  in  his  declaration,  alleges  that  the  home 
port  of  the  "  Steamer  Hope  *'  is  in  the  state  of  Mississippi.  Thiff 
allegation  is  equivalent  to  an  allegation  that  the  owners  reside  in 
this  state,  and  nothing  more,  although  counsel  seems  to  consider  it 
as  sufficient  to  give  the  court  jurisdiction,  as  the  allegation  waa 
intended  to  show  that  the  steamer  was  engaged  exclusively  in 
domestic  ti-ade,  or  trade  and  navigation,  between  ports  in  the  state, 
and  on  waters  entirely  within  the  state. 

This  is  an  inference  which,  we  think,  cannot  be  legitimately 
drawn  from  the  facts  set  forth  in  the  affidavit  and  declaration  of 
plaintiff  in  error. 

If  the  jurisdiction  of  the  court  depended  upon  the  fact  that  the 
steamer  was  engaged  exclusively  in  trade  within  and  upon  the 
waters  of  the  state,  this  the  affidavit  of  plaintiff  in  error  should  have 
shown.  Because  the  Yazoo  river  is  a  navigable  stream  entirely 
within  the  scate,  it  does  not  follow  that  she  was  engaged  in  trade 
and  navigation  upon  said  river,  or  that  the  termini  of  her  trips  were 
ports  in  this  state. 

It  is  evident  from  the  affidavit  of  plaintiff  in  error,  that  he  relied 
upon  the  provisions  of  article  1  of  the  statute  above  referred  to,  for  the 
legality  of  his  proceedings,  without  reference  to  the  trade  she  was 
engaged  in. 

Unless  the  jurisdiction  of  the  court  can  be  sustained  under  the. 
affidavit  of  plaintiff  in  error,  and  the  provisions  of  article  1  of  the  act 
in  question,  the  allegation  in  the  declaration,  that  the  "home port" 
of  tlie  defendant  in  error  is  in  this  State,  cannot  strengthen  his 
case,  or  give  the  court  jurisdiction,  if  it  had  none  at  the  commence- 
ment of  his  suit. 

We  are  therefore  to  consider  the  question  of  jurisdiction  solely 
upon  the  allegation  in  the  affidavit  of  plaintiff  ^n  error,  in  conn^eo' 
tion  with  the  provisions  of  art.  1  of  the  statr.te  above  quoted. 
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Ill  the  case  of  Allen  v.  Sewberry,  the  supreme  court  of  the  United 
Sc.it^.s  held,  tlryt  a  contract  of  affreightment  between  ports  and 
placi'S  within  the  same  state  was  not  the  subject  of  atlmiralty  juris- 
diction,  as  it  concerned  purely  the  internal  state  trade,  and  that 
the  jurisdiction  belonged  to  the  courts  of  the  state.  This  doctrine 
^"as  affirmed  at  the  same  term  of  the  court,  in  the  case  of  McGuire 
V.  Card, 

The  doctrine  announced  in  these  cases  cannot  be  applied  to  the 
lase  under  consideration,  if  it  were  true  that  the  defendant  in  error 
■was  engaged  exclusively  in  the  domestic  trade,  or  between  ports  in 
ti.irf  state.  The  doctrine  in  these  cases  has  been  overruled  in  the 
oust  of  The  Belfasty  7  Wall.  624. 

In  the  opinion  delivered  by  Justice  Clifford  in  that  case,  the  case 
0^  Allen  V.  Neioberry  is  reviewed.  He  says:  "  Remarks,  it  is  con- 
ceded, are  found  in  the  opinion  of  the  court  in  the  case  of  Allen  v. 
Xetoberry  inconsistent  with  these  views ;  but  they  were  not  neces- 
sary to  that  decision,  as  the  contract  in  that  case  was  for  the 
•transportation  of  goods  on  one  of  the  western  lakes,  where  the 
jurisdiction  in  admiralty  is  restricted  by  an  act  of  congress,  to 
steamboats  and  other  vessels  *  *  employed  in  the  business 
of  commerce  and  navigation  between  ports  and  places  in  different 
states  and  territories ;"  referring  to  The  IIi?ie  v.  Trever,  4  Wall.  555. 

In  the  case  of  The  Belfast,  tlie  owners  of  The  Belfast  excepted  to 
the  jurisdiction  of  the  circuit  court  of  the  state  of  Alabama,  and 
alleged  that  the  steamer,  at  the  time  the  cotton  was  shipped,  was 
duly  enrolled  and  licensed  under  the  law^s  of  the  United  States ; 
that  slie  was  Ihen  and  there  engaged  in  commerce  and  navigation 
between  the  city  of  Columbus,  in  the  state  of  Mississippi,  and  the 
city  of  Mobile,  in  the  state  of  Alabama ;  and  that  the  cotton 
described  in  the  libel  was  lost  on  her  trip  from  the  former  city  to 
the  i)ort  of  destination. 

The  cotton  was  shipped  from  a  port  in  the  state  of  Alabama  to 
the  city  of  Mobile,  in  one  of  the  shipments  mentioned  in  the  libel ; 
but  all  the  cases  were  to  ])e  decided  together.  The  counsel  for  the 
lil)ellants  contended,  tliat,  inasmuch  as  the  cotton  was  shipped,  in 
one  of  the  cases,  from%ports  in  the  same  state,  the  state  court  had 
nirisdiction  of  thai  case,  impliedly  admitting  the  jurisdiction  of  the 
court  would  not  attach  if  the  cotton  had  been  shipped  from  a  port 
ir  a  different  state  to  the  citv  of  Mobile. 

The  court,  after  an  elaborate  review  of  most  of  the  decisions  of 
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the  supreme  court  of  the  United  States,  involving  questions  of  juris- 
diction in  cases  of  admiralty,  held,  that  the  state  court  in  Alabama 
had  no  jurisdiction  of  the  ca^es,  including  the  one  where  the  cotton 
was  shipped  in  Alabama ;  and  that  the  exclusive  original  cognizance 
of  all  civil  cases  of  admiralty  and  maritime  jurisdiction  is,  by  the 
terms  of  the  ninth  section  of  the  judiciary  act  of  1789,  conferred 
upon  the  district  courts  of  the  United  States, "  saving  to  the  suitors,  in 
all  cases,  the  rights  of  a  common-law  remedy,  when  the  common  law 
is  competent  to  give  it,  which  the  suitor  can  pursue  in  the  state  or 
circuit  court  of  the  United  States.  Common-law  remedies  are  not 
applicable  to  enforce  a  maritime  lien  by  a  proceeding  in  rem,  and 
consequently  the  original  jurisdiction  to  infer  such  a  lien  by  that 
mode  of  proceeding  is  exclusive  in  the  district  courts  f'  citing  The 
Moses  Taylor,  4:  WaH.  411. 

Nothing  is  said  about  concurrent  jurisdiction  in  a  state  court  or 
any  other  court. 

Counsel  for  plaintiff  in  error  insists  that  the  plea  of  defendant  in 
error  '^  does  not  contain  the  necessary  allegations  to  oust  the  circuit, 
court  of  Yazoo  county  of  jurisdiction.'*  It  was  incumbent  upon 
plaintiff  in  error  to  show,  by  the  proceedings  in  his  cause,  that  the 
court  had  jurisdiction  of  the  subject-matter  of  the  action,  and  if  it 
was  one  of  admiralty  or  maritime  jurisdiction  for  the  district  court 
of  the  United  States,  it  was  not  necessary  to  oust  the  court  of  juris- 
diction for  the  defendant  in  error  to  plead  to  the  jurisdiction,  or  t<? 
file  any  other  plea,  showing  reasons  why  the  case  should  be  dis- 
missed. The  case  could  have  been  dismissed  on  motion  of  counsel, 
or  even  upon  the  court's  own  motion.  8  Mass.  87 ;  12  id.  367,  and 
eases  cited. 

Admitting  that  we  have  misapprehended  the  rule  of  pleading  in 
such  oases,  and  that  the  doctrine  contended  for  by  counsel  is  cor- 
rect, we  are  of  the  opinion  that  the  plea  to  the  jurisdiction  was 
sufficient. 

I'jikder  the  rulings  of  the  supreme  court  of  the  United  States,  in 
tlic  cases  of  The  Moses  Taylor,  The  Hine  and  Tlie  Belfast,  upon  the 
question  of  jurisdiction,  it  was  only  necessary  to  show  that  the 
attachment  or  seizure  was  made  in  the  navigable  waters  of  the  United 
States,  navigable  from  the  sea  by  vessels  of  ten  tons  burden,  or 
upward.  Navigable  rivers  which  empty  into  the  sea,  or  into  the  gulfti 
«nd  bays  which  form  part  of  the  sea,  are  but  arms  of  the  sea,  and 
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are  as  much  within  admiralty  and  maritime  jnriBdiction  ci  the 
United  States  as  the  sea  itself. 

Another  view  taken  of  this  point  by  counsel  for  plaintiff  in  error 
is,  that  ^^ material  men"  (furnishers  of  supplies,  repairs,  etc.)  ha^e 
no  maritime  lien  on  a  vessel  so  supplied  in  her  home  port ;  and  fur- 
ther, that  a  vessel  engaged  exclusively  in  the  domestic  cormnerce  of 
n  static  although  plying  in  public  navigable  waters,  is  not  within  the 
admiralty  jurisdiction  of  the  United  States ;  and  contracts  made 
with  her,  or  her  owners  or  officers,  are  not  maritime  contracts. 

The  first  branch  of  this  proposition  is  correct ;  but  material  men 
who  furnish  supplies  or  materials  for  a  vessel  in  a  foreign  port,  or 
in  a  port  other  than  a  port  of  the  state  where  the  vessel  belongs, 
have  a  maritime  lien  on  the  vessel,  as  a  security  for  the  payment  of 
the  price  of  all  such  materials  and  supplies. 

They  have  such  a  lien,  because,  upon  the  principles  of  the  mari- 
time law,  such  materials  and  supplies  are  presumed  to  be  furnished 
on  the  credit  of  the  vessel,  and,  consequently,  they  are  entitled  to 
proceed  in  rem  in  the  admiralty  courts  to  enforce  the  lien.  The 
General  Smith,  4  Wheat.  438;. 27^(9  Belfast^  1  Wall.  624. 

The  second  branch  of  the  proposition  of  counsel  (quoted)  we  have 
shown  to  be  untenable. 

The  record  does  not  disclose  any  fact  showing  that  the  cause  of 
action,  the  subject-matter  of  the  attachment,  was  or  was  not  created 
or  contracted  with  the  owners  of  the  defendant  in  error  at  the 
alleged  "home  port"  of  the  vessel. 

There  is  nothing  to  show  where  the  indebtedness  was  incurred. 

The  "home  jwrt"  of  the  defendant  in  error,  at  the  time  of  the 
creation  of  the  indebtedness  sued  on,  might  have  been  in  any  other 
state,  nothing  in  the  record  appearing  to  the  contrary. 

The  allegation  of  the  plaintiff  in  error  in  his  declaration  relative 
to  the  "  home  port "  of  the  defendant  in  error,  only  applied  to  the 
status  of  the  party  defendant  at  the  time  of  filling  the  declaration. 

The  record  does  not  disclose  any  fact  tending  to  establish  the 
presumption  raised  by  counsel,  that  the  contract  for  labor  a7;a 
materials  furnished  was  performed  or  executed  at  the  "home  port** 
of  the  defendant  in  error  when  she  was  attaclied. 

Shipwrights  who  have  taken  a  vessel  into  their  possession  to 
ic.pair  (if  a  domestic  one),  or  have  worked  upon  it  without  retain- 
lug  it  in  their  possession  as  a  security  for  their  claims,  and  have  let 
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it-  pass  out  of  their  possession,  have  no  claim  or  lien  upon  rhe  snio 
itself,  unless  giren  by  statute  law.     4  Wheat  438. 

There  being  no  statute  in  this  state  creating  a  specific  lien  upon 
vesseld  for  labor  performed  or  materials  furnished  by  shipwrights  or 
material  men,  at  the  "  home  port "  of  vessels,  and  if  they  permit 
the  m  to  pass  out  of  their  possession  without  getting  their  pay  they 
iiave  to  resort  to  their  common-law  remedy. 

The  plaintiff  in  error  should  have  pursued  his  common-law 
remedy,  in  the  circuit  court  of  the  United  States,  or  in  the  state 
court,  against  the  owners  of  the  steamer,  if  he  had  performed  the 
labor  and  furnished  the  materials  for  the  boat  at  her  ^'  home  port " 
in  this  state,  the  owners  of  the  defendant  in  error  being  residents  of 
the  state  at  the  time  plaintiff  in  error  sued  out  his  attachment 

State  legislatures  have  no  authority  to  create  a  maritime  lien, 
nor  can  they  confer  any  jurisdiction  upon  a  state  court  to  enforce 
such  lien,  by  suit  or  proceeding  in  reniy  as  practiced  in  the  admi- 
ralty courts  of  the  United  States.  The  Moses  Taylor,  4  Wall.  411 ; 
Hi7ie  V.  Trever,  id.  555 ;  The  Belfast,  7  id.  624. 

The  subject-matter  of  the  controversy  in  the  cause  under  con- 
sideration being  within  the  admiralty  and  maritime  jurisdiction  of 
the  district  court  of  the  United  States,  it  necessarilv  follows  that 
the  court  below  had  no  jurisdiction  of  the  case  as  prosecuted  by 
plaintiff  in  error,  the  proceedings  being  purely  in  rem,  and  in  the 
nature  and  with  all  the  incidents  of  a  suit  in  admiralty. 

Therefore  we  are  forced  to  the  conclusion,  that  the  court  below 
did  not  err  in  overruling  plaintiff  in  error's  demurrer  to  the  plea 
of  defendant  in  error  to  the  jurisdiction,  and  in  dismissing  the  case. 

Let  the  judgment  be  affirmed. 


McOuiRE,  plaintiff  in  error,  v.  Stevens  et  ah 

(M  Mies.  724.) 
Statute  of  frauds. —  Contract  for  sale  of  land. 

k,  contracted  with  B.  for  the  sale  of  a  lot  of  land,  the  only  written  evidence 
of    the    contract    being   several    receipts,  signed   bv   A.    and    liis   ar^Ti 
acknowledging  the  receipt  of  certain  sums  of  money  from  P   "in  part  pny- 
ment  for  a  house  and  lot,"  without  desrribing  the  premises    or  fun  isliiii"- 
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any  data  for  ascertaining  their  locality.  Held,  that  said  writings  were 
insufficient  to  take  the  case  oat  of  the  statute  of  frauds,  and  that  part 
performance  of  the  agreement  was  also  insufficient  in  this  state. 

Bill  to  enforce  specific  performance,  etc. 

The  facts  are  sufficiently  set  forth  in  the  opinion.  The  receipts 
referred  to  are  as  follows : 

Received  of  Mr.  Patrick  McGuire  two  thousand  dollars,  it  being  in  part 
payment  for  a  house  and  lot  sold  him  by  my  brother,  0.  M.  Stevens.  Jackson, 
Miss.,  Oct.  8,  1863.  J.  O.  STEVENS. 

Received.  Nov.  22,  1863.  of  Patrick  Mc  Guire,  seven  hundred  dollars,  as 
part  payment  on  house  and  lot.  CHAS.  M.  STEVENS. 

Received  of  Pat.  McGuire,  July  22,  1864,  three  hundred  and  sixty  dollars 

CHARLES  M.  STEVENS. 
Balance  due  G.  M.  Stevens,  ^40. 

Received,  Aug.  14, 1864,  of  P.  McGuire,  one  hundred  and  eight  dollars. 

CHAS.  M.  STEVENS. 

Received,  Oct.  22, 1864  of  P.  McGuire,  one  hundred  dollars,  for  Chas.  M. 
Stevens.  E.  BENNETT. 

W.  <6  J,  R.  Yerger,  for  appellant. 
Johnson  &  Johnson^  for  appellees. 

Peyton,  J. '  It  appears  from  the  record  in  this  case,  that  one 
Charles  M.  Stevens,  in  the  year  1863,  contracted  with  the  appellant 
to  sell  him  a  lot  of  land,  the  title  to  which  was  in  the  appellee, 
James  0.  Stevens.  Certain  receipts  of  the  said  James  0.  Stevens 
and  Charles  M.  Stevens,  acknowledging  the  receipt  of  certain  sums 
of  money  from  the  appellant,  in  part  payment  for  a  house  and  lot, 
without  designating  the  same,  or  referring  to  any  thing  by  whioii 
they  could  be  ascertained,  are  the  only  evidence  in  writing  of  the 
said  contract. 

The  appellant  filed  his  bill  in  chancery  for  a  conveyance  of  said 
lot  to  him,  and  for  an  injunction  to  restrain  the  prosecution  of  an 
action  of  ejectment  against  him  by  the  appellee,  Jane  E.  Stevens, 
to  whom  said  property  had  subsequently  been  conveyed  by  the  said 
James  0.  Stevens.  To  this  bill  the  appellees  filed  their  demurrer, 
which  was  sustained  by  the  court,  and  the  bill  dismissed.  And  from 
his  d(?cie6  the  case  comes  here  by  appeal. 
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The  main  question  for  our  determination  is,  whether  this  contract 
is  such  as  can  be  specifically  enforced  under  our  statute  to  prevent 
frauds  and  perjuries,  which  provides  that  no  action  shall  be  brought 
upon  any  contract  for  the  sale  of  lands,  tenements  or  hereditaments, 
unless  the  promise  or  agreement  upon  which  such  iictioTi  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son by  him  or  her  thereunto  lawfully  authorized.  Eev.  Code,  358, 
art  1. 

It  is  insisted  by  the  counsel  for  the  appellees  that  the  specific  per- 
formance of  the  contract  cannot  be  enforced,  on  account  of  the 
uncertainty  of  its  subject-matter.  We  think  this  is  the  correct  view 
of  it;  for  every  agreement  which  is  required  to  be  in  writing  by  the 
statute  of  frauds  must  be  certain  in  itself,  or  capable  of  being  made 
so  by  reference  to  something  else,  whereby  the  tenns  can  be  ascer- 
tained with  reasonable  precision ;  otherwise  it  cannot  be  carried  into 
effect.  Abeel  v.  Radcliffy  13  Johns.  297 ;  Fry  on  Specific  Perform- 
ance, 166. 

Oral  evidence  is  inadmissible  for  the  purpose  of  supplying  an 
omission  in  an  instrument  where  written  evidence  is  required  by 
law,  because  to  admit  it  would  virtually  be  to  give  to  oral  the 
superior  force  of  written  evidence,  and  occasion  that  to  pass  by 
parol,  which,  by  law,  ought  not  to  pass  but  by  writing.  And  it  ia 
upon  the  same  principle  inadmissible  to  give  any  effect  to  a  written 
instrument,  which  is  void  in  law  for  uncertainty.  3  Starkie's  Ev 
1000;  Woollam  v.  Hearn,  2  White  &  Tudor's  Lead.  Cas.  in  Eq.  589 

It  is  well  settled  both  in  England  and  in  this  country,  that  under 
the  statute  of  frauds  there  can  be  no  specific  execution  of  a  contract 
in  respect  to  land,  unless  the  parties  have  described  and  identified 
the  particular  tract  which  is  to  pass  from  one  to  the  other ;  or  unlesa 
the  contract  furnishes  the  means  of  identifying  with  certainty  the 
land  to  be  conveyed.  1  Sugden  on  Vendors,  118;  Blagden  v.  Brad- 
bear,  12  Ves.  466 ;  Reed^s  Heirs  v.  Uorrtback,  4  J.  J.  Marsh,  377, 
Allen  V.  Bennett,  8  S.  &  M.  681. 

In  the  case  of  Wilkinson  v.  Davis^s  Administrator,  the  court  says : 
"  That  every  contract  or  deed  for  the  conveyance  of  land  must  define 
its  identity  and  fix  its  locality,  or  there  must  be  such  a  description 
of  the  land  as,  by  the  aid  of  parol  evidence,  will  readily  point  to  its 
locality  and  boundaries.  But  if  the  contract  is  void  by  reason  of 
the  uncertainty  in  the  description  of  tlie  subjtNi-matt^.r,  parol  evi- 
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dence  is  not  admissible  to  supply  the  omission/'  Freem.  Ch.  58. 
A  receipt  for  a  sum  of  money,  expressing  that  it  was  the  cash 
part  of  the  purchase  of  a  lot  of  land,  without  specifying  the  terms 
of  the  eontxact,  is  not  such  a  memorandum  as  will  take  the  case 
out  01  the  statute  against  frauds  and  perjuries.  Bllis  v.  Decidman^s 
ffeirs,  4  Bibb,  466 ;  Allen  v.  Bennett y  8  S.  &  M.  681. 

It  seems  to  I  e  well  settled,  that  direct  evidence  of  intention,  as 
contradistinguished  from  evidence  to  show  the  intent  expressed  by 
tne  words  or  language  of  an  instrument,  is  inadmissible.  Extrinsic 
e\  idence  is  admissible  only  to  construe  and  apply  the  terms  of  the 
writing.  The  rule  in  such  cases  confines  the  inquiry  to  the  mean" 
ing  of  the  vjords  used;  and  hence  all  extrinsic  evidence  tending  to 
prove,  not  what  the  party  has  expressed^  but  what  Jie  intended  to 
express,  is  obviously  calculated  to  throw  no  light  on  the  real  matter 
111' dispute. 

In  tlie  case  at  bar,  there  is  nothing  in  the  receipts  to  point  out  or 
locate  the  lot,  nor  is  there  any  thing  referred  to  therein  to  indentify 
it,  or  by  which  its  location  can  be  ascertained.  They  are  too  vague 
and  uncertain  to  be  the  foundation  of  a  decree.  It  has  been  held 
by  the  supreme  court  of  the  United  States,  that  it  the  land  granted 
Ne  so  inaccurately  described  as  to  render  its  indentity  wholly  uncer- 
tain, the  grant  is  void.  Boardman  v.  The  Lessees  of  Reed,  6  Pet 
■545 ;  1  Greenl.  Ev.  350,  §  301. 

The  agreement  in  this  case  is  too  indefinite  and  uncertain  to 
authorize  a  degree  for  specific  performance  of  it ;  and  to  let  in  parol 
testimony  to  supply  the  omission  in  the  agreement  would  be  to 
alloAv  that  to  pass  by  parol  which  by  law  ought  not  to  pass  but  by 
writing,  and  would  open  the  door  to  all  the  mischiefs  intended  to 
be  provided  against  by  the  statute. 

This  court  has  repeatedly  decided,  that  a  bill  to  enforce  a  parol 
coutract  for  the  sale  of  land  cannot  be  maintained  in  this  state,  and 
that  part  performance  will  not  take  a  parol  sale  of  lands  out  of  the 
statute  of  frauds.  The  statute  contains  no  exceptions  in  regard  to 
such  contracts,  and  it  is  not  for  us  to  create  exceptions  where  none 
exist  in  the  statute.  Beaman  v.  Buck,  9  S.  &  M.  210;  Box  v. 
Stayifnrd,  13  id.  93. 

For  these  reasons  we  think  the  court  below  did  not  err  in  sus- 
tiinlng  the  demurrer  and  dismissing  the  bill, 

Tiie  decree  will  therefore  be  affirmed. 
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(42  Mi88.  749.) 
Trust  deed — Future  advances — Junior  erediton. 

R.  Sl  Co.,  having  a  debt  against  B.,  attached  certain  property  then  in  posses- 
Bion  of  H.  hj  virtue  of  a  deed  of  trust  executed  to  him  bj  B.  in  favor  of  S. 
&  B.,  and,  as  appeared  on  the  face  of  the  instrument,  to  secure  the  payment 
of  a  $40,000  note.  It  appeared  from  an  agreement  bearing  tlie  same  date, 
that  tlie  trust  deed  was  intended  to  secure  future  advances  as  well  as  pres- 
ent liabilities ;  of  which  agreement  the  attaching  creditor  had  no  knowl- 
edge. The  trustee  gave  a  bond,  and  the  right  of  property  was  tried.  Heldt 
that  the  deed  of  trust  was  valid,  although  it  did  not  show  upon  its  face  that 
it  was  to  secure  future  advances,  and  that  the  possession  of  the  trustee  was 
good  against  the  claim  of  R.  &  Co.,  whose  demand  was  contracted  subse- 
quent to  the  recording  of  the  deed. 

Creditors'  attachment.  The  facte  are  stated  in  the  opinion. 
The  instructions  referred  to  are  as  follows : 

1.  Kthe  jury  believe,  from  the  evidence,  that  the  deed  of  trust  in 
question  was  made  with  a  view  to  protect  Baggett  in  any  way  from 
his  creditors,  it  is  void,  and  the  claimant  acquired  no  rights  and-n 
it,  and  they  should  find  for  the  plaintiff  in  the  attachment. 

2.  If  the  jury  believe  the  deed  was  made  for  fraudulent  purposes, 
it  is  void ;  and  they  should  certify  in  their  verdict  that  it  was  made 
for  fraudulent  purposes,  and  assess  the  value  of  the  properly 
replevied  by  the  claimant. 

3.  A  mortgage  or  deed  of  trust  made  to  secure  future  advances 
must  make  that  fact  distinctly  appear  on  the  face  of  the  deed,  or  it 
is  void  as  between  third  parties  who  claim  without  actual  notice  of 
the  intentions  of  the  grantor  and  grantee  in  the  deed  of  trust. 

To  these  charges  plaintiffs  in  error  excepted. 

Plaintiffs  in  error  asked  the  following  charges,  which  were 
refused,  and  an  exception  taken : 

15.  That  the  plaintiffs  in  execution  are  bound  to  make  out  their 
case,  and  to  show,  by  testimony,  that  the  certain  property  levied  on 
is  subject  to  the  attachment ;  and  if  they  should  believe,  from  the 
evidence,  that  only  a  portion  of  the  property  is  so  subject,  and  that 
it  is  not  shown  by  testimony  what  specific  portion  or  articles  are 
80  subject,  then  they  should  find  a  verdict  for  the  claimants. 
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16.  The  retention  of  the  deed  of  trust  by  Summers  &  Brannin, 
from  the  19th  day  of  December  to  the  30th  day  of  January,  is  not, 
of  itself,  evidence  of  a  fmudulent  intent  by  the  parties  to  the  deed, 
if  the  evidence  shows  that  the  deed  was  made  bona  fide,  and  not 
intended  to  defraud  creditors. 

The  sixth  instruction  was  modified  by  the  court  (the  modification 
18  embraced  in  brackets),  and  plaintiffs  in  eiTor  excepted : 

C.  If  the  jury  believe,  from  the  testimony,  that  the  debt  of  A. 
Roos  &  Co.  was  not  contracted  until  the  14th  of  February,  1867, 
and  that  the  deed  of  trust  was  recorded  before  that  date,  on  the  30th 
of  January,  1867,  then  the  deed  of  trust  [if  the  note  it  was  intended 
to  secure  was  for  a  debt  then  due]  was  notice  to  them,  and  they 
cannot  set  up  that  they  had  no  notice  of  its  existence. 

IT.  £  J.  R.  Terger,  for  plaintiffs  in  error. 

W.  P.  Harris  and  J.  B,  CTirisman,  for  defendants. 

Shackelford,  C.  J.  On  the  20th  day  of  March,  A.  D.  1867,  the 
defendants  in  error  filed,  in  the  circuit  court  of  Lawrence  county, 
their  affidavits,  in  which  it  is  alleged  that  William  P.  Baggett,  of  said 
county,  is  indebted  to  them  in  the  sum  of  15,370.06,  and  that  said 
Baggett  "  has  property  and  rights  in  action  which  he  converts,  and 
unjustly  refuses  to  apply  to  the  payment  of  his  debts;  that  he  has 
assigned  and  disposed,  or  is  about  to  assign  or  dispose,  of  his  prop- 
erty or  rights  in  action,  or  some  part  thereof,  with  intent  to  defraud 
his  creditors,  or  give  an  unfair  preference  to  some  of  them;  ana 
that  he  has  converted,  or  is  about  to  convert,  his  property  into 
money  or  evidences  of  debt,  with  intent  to  place  it  beyond  the  reach 
of  his  creditors;"  and  thereupon  the  usual  attachment  was  sued 
out  by  the  defendants  in  error  against  the  estate  of  said  Baggett, 
and  placed  in  the  hands  of  the  sheriff  of  said  county,  and  by  him 
it  was  loied  upon  certain  real  estate  and  personal  property,  as  the 
property  of  the  said  Baggett,  on  the  20th  day  of  March,  1867. 

On  the  30th  day  of  March,  1867,  J.  J.  B.  Hilliard  made  affidavit 
before  the  clerk  of  the  probate  court  of  said  county,  that  the  goods, 
wares  and  merchandise  attached  as  aforesaid  by  the  sheriff,  on  the 
?0th  day  of  March,  A.  D.  1867,  under  and  by  virtue  of  the  attach- 
inent  sued  out  by  defendants  in  error  against  the  estate  of  said 
Baggett,  belonged  to  him,  and  that  he  was  the  owner  of  said  prop- 
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erty  as  trustee  under  a  deed  in  trust,  executed  on  the  J.9th.  *iay  of 
December,  A.  D.  1866,  by  the  said  William  P.  Baggett  to  him.  &s 
trustee,  for  the  use  of  Summei*s  &  Brannin;  and  prayed  «ot  the 
possession  of  the  property.  Claimant  Hilliard  executed  bond,  and 
the  property  so  attached  was  dehvered  up  to  him  by  the  sheriff. 
About  the  same  time,  other  creditors,  who  are  named  in  the 
record,  attached  the  same  property  as  the  property  of  Baggett  in 
controversy  in  the  case  under  consideration.  An  issue  was  made 
up  at  the  May  term,  1867,  of  said  circuit  court,  to  try  the  right  of 
property,  and  the  case  submitted  to  a  jury.  Before  the  trial  of  the 
right  of  property,  judgment  was  obtained  at  the  May  term,  1867, 
upon  the  debt  of  defendants  in  error,  and  upon  the  claims  of  the 
other  attaching  creditors  of  Baggett;  all  of  which  judgments  were 
read  at  the  trial.  The  jury  found  a  verdict  for  the  plaintiff  in 
attachment,  and  assessed  the  damages,  or  value  of  property 
attached,  as  $11,012.69.  A  motion  was  made  for  a  new  trial  by  the 
claimant,  which  was  overruled  by  the  court,  and  exceptions  taken 
to  the  ruling  of  the  court,  and  brings  the  case  here  by  writ  of 
error. 
•The  grounds  for  the  motion  of  a  new  trial  are : 

1.  Because  the  verdict  is  against  the  evidence  and  instructions  of 
the  court. 

2.  Because  the  court  erred  in  refusing  to  grant  the  fifteenth  and 
sixteenth  instructions  asked  by  the  claimant. 

3.  The  court  erred  in  modifying  the  instructions  asked  by  the 
claimant. 

4.  The  court  erred  in  giving  the  first,  second  and  third  instruc- 
tions asked  for  by  the  plaintiff  in  attachment. 

The^r^^  error  assigned  is  the  refusal  of  the  court  to  grant  a  new 
trial  to  the  plaintiffs  in  error;  which  we  shall  now  proceed  to  con- 
sider. On  the  trial,  the  deed  in  trust  executed  on  the  19th  day  of 
December,  1866,  by  William  P.  Baggett,  to  J.  J.  B.  Hilliard,  trustee 
for  the  parties,  was  read  to  the  jury  with  a  paper  of  even  date, 
signed  by  Summers  &  Brannin  and  William  P.  Baggett;  duplicates 
having  been  signed,  one  delivered  to  Baggett,  and  the  other  retained 
by  Summers  &  Brannin.  In  this  deed,  certain  real  and  personal 
estate  is  conveyed,  transferred  and  sold  to  the  said  J.  J.  B.  Hilliard, 
to  secure  the  payment  of  a  note  for  the  sum  of  $40,000,  execat-ai 
and  delivered  by  Baggett  on  the  19th  December,  1866,  to  Summers 
&  Brannin,  and  due  and  payable  ninety  days  from  date,  payable 
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at  the  Caral  Bank  of  New  Orleans.  In  this  deed,  conveying  real 
and  persocftl  estate  to  Hilliard,  is  included  the  stock  of  goods, 
wares  and  merchandise  then  in  the  store  of  the  said  Baggett,  in 
the  towD  of  Brookhaven.  It  is  further  provided,  that,  in  case 
Baggett  failed  to  pay  the  said  note  at  maturity,  then  the  said  J.  J.  B. 
Hilliard  is  to  take  possession  of  the  personal  estate,  and  sell  that 
on  ten  days'  notice,  and  the  real  estate  on  thirty  days'  notice ;  the 
cotton  embraced  in  the  deed  in  trust  was  to  be  immediately  shipped 
by  Baggett  to  Summers  &  Brannin. 

The  concurrent  paper  above  referred  to  is  in  substance,  that  there 
was  a  large  unsettled  balance  between  said  Baggett  and  Summers 
&  Brannin,  growing  out  of  various  assignments  of  cotton  by  Baggett 
to  them,  and  various  advances  of  money  by  them  to  Baggett ;  and 
that  they  contemplated  a  continuance  of  like  transactions  between 
them  up  to  the  maturity  of  said  note,  and  it  being  uncertain  what 
may  be  the  balance  due  them  by  said  Baggett  to  them;  and  that 
the  object  of  the  said  note  and  of  said  deed  in  trust  is  to  secure  the 
balance  that  may  be  due  by  Baggett  to  Summers  &  Brannin  at  the 
maturity  of  said  note. 

It  is  further  provided  therein,  that  Summers  &  Brannin  are  to 
advance  to  the  said  Baggett  170  per  bale,  in  cash  and  groceries  for 
such  cotton  as  he  may,  before  the  maturity  ot  the  said  note,  pur- 
chase or  trade  for,  and  consign  to  Summers  &  Brannin;  it  is 
further  provided,  that  it  was  not  to  include  any  of  the  cotton 
embraced  in  the  deed  of  trust,  "  or  any  of  the  cotton  expected  of 
Ijarkin."  It  is  shown  that  Baggett  owed  Oartman  &  Strickland 
11,000  for  cotton,  and  "  which  Baggett  is  to  make  all  reasonable 
efforts  to  pay  out  of  his  own  means ;"  if  he  could  not.  Summers  & 
Brannin  are  to  advance  the  amount  on  the  receipt  of  the  cotton. 

Summers  &  Brannin  obligated  themselves  to  take  up  Baggett's 
acceptances  in  favor  of  his  New  York  creditors  to  the  amount  of 
18,000,  about  to  fallll  due  before  the  first  of  January,  1867,  and 
Baggett's  draft  in  favor  of  J.  Bloom  &  Co.,  of  New  Orleans,  for 
*3,500,  and  pay  $500  or  11,500  for  groceries,  Baggett's  purchases  in 
December,  1866 ;  all  of  which  are  to  be  placed  to  the  debit  of 
Baggett,  on  his  account  with  Summers  &  Brannin. 

On  the  maturity  of  the  said  note  of  $40,000,  the  said  Summers  & 
Brannin  are  to  state  the  account,  and  the  balance  due  by  Baggett, 
11  any  thing,  to  them  "  will  be  the  amount  due  them  on  said  note." 
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The  deed  in  trust  was  not  recoided  until  the  30th  of  Jannaiy, 
A.  D.  1867. 

The  contract  explanatory  of  the  deed  in  trust  was  not  recorded. 

The  first  objection  urged  by  counsel  for  defendants  in  error 
against  the  validity  of  the  deed  in  trust  in  the  record  is,  that  it  is 
fraudulent  and  void  as  to  Baggetf  s  creditors,  because  the  deed  did 
not  express  on  its  face  that  it  was  *^  to  secure  future  advances.'' 

Counsel  cite  4  Kent's  Com.  pp.  176, 177,  for  authority  in  support 
of  this  position.  It  is  laid  down  in  the  text  referred  to  ^  that  a 
mortgage  or  judgment  may  be  taken  and  held  as  a  security  for 
future  advances  and  responsibilities,  to  the  extent  of  it,  when  this 
is  a  constituent  part  of  the  original  agreement;  and  the  fature 
advances  will  be  covered  by  the  lien,  in  preference  to  the  claim, 
under  a  junior  intervening  incumbrance^  with  notice  of  the  agree- 
ment. The  principle  is,  that  subsequent  advances  cannot  be  tacked 
to  a  prior  mortgage^  to  the  prejudice  of  a  bona-fide  junior  tncum- 
brancer  ;  but  the  mortgage  is  always  good  to  secure  future  loans, 
wJien  there  is  no  intervenifig  equity. 

"  It  is  necessary  that  the  agreement,  as  contained  in  the  record  of 
the  lien,  should,  however,  give  all  the  requisite  information  as  to 
the  extent  and  certainty  of  the  contract;  so  that  a  junior  creditor 
may,  by  inspection  of  the  record,  and  by  common  prudence  and 
ordinary  diligence,  ascertain  the  eoctent  of  the  incumbrance,'*  "  This 
is  requisite  to  se3ure  good  faith,  and  prevent  error  and  imposition 
in  dealing." 

In  the  case  of  BrinJcerhoff  v.  Marvin,  6  Johns.  Ch.  320, 
Chancellor  Kent,  deciding  the  case,  says :  "  A  judgment  or  other 
security  may  be  taken  and  held  for  future  responsibilities  to  the 
extent  of  it."  Referring  to  the  case  of  Livingston  v.  Mclnlay,  16 
Johns.  166,  he -says:  "The  superior  court  observed  that,  if  it 
was  a  part  of  the  original  agreement,  a  judgment  may  be  entered 
us  a  security  for  future  advances  beyond  the  amount  then  actually 
due;  in  like  manner,  a  mortgage  may  be  held  as  a  security  for 
future  advances.  The  limitations  to  this  doctrine,  I  should  think, 
would  be,  that  when  a  subsequent /wd^witfn^  or  mortgage  intervened, 
further  advances,  after  that  period,  would  not  be  covered."  In  this 
case,  the  purposes  of  the  judgments  were  expressly  declared  by  con- 
current receipts,  and  their  validity  (the  j  dgments)  sustained  by 
the  chancellor. 

In  this  opinion,  Chancellor  Ksnt  cites  the  case  of  Shirras  et  dL 
Vol.  II.— 83 
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y.  Craig  et  oZ.^  7  Cranch,  34,  as  authority,  and  uses  this  langnagis 
in  referenoe  thereto :  '^  A  mortgage  should  stand,  to  secure  the  real 
equitable  claims  of  the  mortgagee,  whether  they  existed  at  the  dots 
of  the  mortgage,  or  arose  afterward,  and  before  notice  of  the 
defendants'  equity/' 

In  the  case  of  Shirrm  et  alY.  Craig  et  dL,  at  the  time  of  the 
execution  of  the  mortgage,  Gardiner,  the  mortgagor,  iras  supposed 
to  be  solyent ;  and  the  mortgage  was  executed  in  part  to  secure  the 
payment  of  money  actucMg  due  at  the  time  and  in  part  to  secure 
sums  to  be  advanced,  and  to  indemnify  some  of  the  mortgagees /or 
liabilities  to  be  incurred.  The  mortgage  was  dated  the  1st  of  Decem- 
ber, 1801,  and  recorded  on  the  14th  of  September,  1802,  and  pur- 
poited,  on  its  face,  to  secure  £30,000  sterling,  due  to  all  the  mort- 
gagees; it  was  really  intended  to  secure  different  sums  due  at  the 
time  from  particular  mortgages,  and  advances  afterward  to  be  made, 
and  liabilities  to  be  incurred,  to  a  certain  amount.  Chief  Justice 
Marshall,  delivering  the  opinion  of  the  court,  held  the  mortgage 
to  be  yalid,  and  affirmed  the  decision  of  the  vice-chancellor  of 
Georgia,  sustaining  the  mortgage. 

There  have  been  repeated  adjudications  upon  the  doctrine 
announced  in  these  decisions,  recognizing  and  approving  it,  by 
many  of  {he  most  enlightened  tribunals  of  last  resort;  in  the  Union. 
Collins  v.  Castile,  13  Me.  254;  Craig  v.  Tappin,  2  Sand.  Ch. 
78 ;  Bank  of  Utica  v.  Finch,  3  Barb.  Ch.  293 ;  16  Ohio,  253 ;  23 
Hen.  (S.  C.)  14;  30  Barb.  268;  Robinson  v.  Williams,  22  N. 
Y.  C.  A.  380 ;  23  Conn.  123 ;  20  id.  427 ;  Ball  v.  Fleming, 
1  Beas.  13;  24  Pick.  274;  8  Bentham,  287;  Mix  v.  Coles 
20  Conn.  420;  36  Penn.  St  170.  These  authorities,  we  think, 
are  conclusive  against  the  objection  raised  by  counsel  against 
the  validity  of  the  deed  in  question ;  because  it  is  not  shown 
upon  its  face  that  it  was  intended  to  secure  future  advances, 
as  well  as  advances  alreadv  made.  We  are,  under  this  view  of 
the  law,  unable  to  concur  with  counsel  for  the  defendants  in 
error,  in  his  construction  of  the  text  above  quoted  from  4  Kenfs 
Com.  pp.  176, 177.  This  refers  dearly  to  the  agreement  entered  into 
between  the  mortgagor  and  mortgagee  at  the  time  of  the  execution 
of  the  deed  intended  to  secure  future  advances :  in  the  use  of  th« 
language,  that  '^  this  agreement  should  give  all  the  requisite  infer* 
mation  as  to  ^A^  extent  and  certainty  of  the  contract."  The  distin- 
guished commentator  only  intended  to  show  what  it  should  eontainj 
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and  not  that  it  should  be  placed  upon  record  with  the  deed^  or  thai 
it  should  be  embodied  in  the  deed.  If  he  intended  to  convey  any 
BiL'h  idea»  he  would  not  have  said,  '^that  a  junior  creditor  may,  by 
an  inspection  of  the  record,  and  by  common  prudence  and  ordinal  y 
diligence^  ascertain  the  extent  of  the  tncumirance.^^  This  language 
intimates  plainly,  that  the  party  wishing  to  deal  with  the  mort- 
gagor has  to  go  farther  than  the  record  to  ascertain  the  extent  of 
the  incumbrance. 

The  deed  in  trust,  or  mortgage,  being  on  record,  showing  a  lien 
for  a  definite  amount,  places  a  party  upon  his  guard;  ''and  by 
ordinary  diligence  and  common  prudence^'  he  could  readily  have 
ascertained  the  extent  of  the  incumbrance,  by  demanding  an  in- 
spection of  the  concurrent  contract,  entered  into  at  the  time  of  its 
3xecution  by  the  parties  to  the  deed.  This  view  of  the  doctrine 
laid  down  in  Kent  was  recognized  and  affirmed  in  3  Baiii).  Gh. 
293,  where  the  court  held  that  it  was  a  sufficient  compliance  with 
Xhe  doctrine  of  notice  to  record  a  mortgage  in  form,  and  state  a 
specific  sum  therein,  because  this  warns  the  public  to  the  extent  of 
the  lien.  Hilliard,  in  his  work  on  Mortgages,  also  adopts  this  view 
as  a  sound  rule.    YoL  I,  §  46,  p.  318,  and  cases  cited. 

In  the  case  under  consideration,  Baggett,  as  well  as  Summers  & 
Brannin,  had  duplicates  of  the  concurrent  agreement  explanatory 
of  the  lien  in  the  deed  in  trust,  which  is  sufficiently  explict  and 
certain  to  show  the  real  extent  of  the  lien  created  in  the  deed  in 
trust ;  it  is  clearly  within  the  rule  laid  down  by  Chancellor  Ebitt 
previously  quoted. 

The  deed  of  trust  in  question  was  placed  upon  record  on  fhe 
30th  of  January,  A.  D.  1867,  and  the  defendants  in  error  con- 
tracted their  debts  with  Baggett  on  the  13th  day  of  February, 
1867,  some  fourteen  days  after  the  deed  was  placed  upon  record. 
The  recording  of  the  deed  was  notice  to  the  world  of  the 
incumbrance  upon  the  property  conveyed  therein  by  Baggett  to  the 
trustee. 

The  third  instruction  given  by  the  court  to  the  jury  at  the 
instance  of  the  defendants  in  error,  and  excepted  to  by  plaintiffs  in 
error  at  the  time,  and  made  by  them  one  of  the  reasons  why  a  new 
trial  should  have  been  granted,  and  one  of  the  grounds  of  error,  in 
plaintiffs'  in  error  second  assignment,  is  in  direct  conflict  with  the 
doctrine  of  notice,  and  of  the  law  relative  to  deeds  and  mortgages, 
to  secure  future  advances  to  grantors,  etc.    It  is  in  these  words: 
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^-  J^  mori^flge  or  deed  of  trust  made  to  secure  future  advances  musi 
makf  thai  foci  dUiincUy  appear  an  the  face  of  tlie  deed,  or  it  is  void, 
aj?  be&w«exi  third  parties  who  claim  without  actual  inetice  of  the 
mieutions  of  the  grautor  and  grantee,  iu  the  deed  of  trust." 

It  was  error  to  grant  this  instruction. 

Auother  position  assumed  by  counsel,  in  opposition  to  the  en- 
foroement  of  the  deed  in  trust,  is,  that  it  was  inoperative,  because  the 
amount  mentioned  in  the  note  was  paid  off  and  discharged  before 
Jthe  maturity  of  the  same. 

This  position  is  solely  maintained  upon  the  assumption  that 
Baggett  had  shipped  sufficient  cotton  to  Summers  &  Brannin,  from 
the  date  of  the  deed  in  trust  to  the  time  of  the  surrender  of  the 
property  to  the  trustee,  to  pay  off  the  140,000  note. 

It  was  shown  to  the  jury  on  the  trial,  by  the  testimony  of  Sum* 
mers,  one  of  the  firm  of  Summers  &  Brannin,  the  cestui^  que  trust, 
and  not  denied  by  Baggett,  that  the  cotton  in  the  hands  of  Sum- 
mers &  Brannin,  at  the  time  of  the  execution  of  the  deed  in  trust, 
was  incumbered  with  an  advance  of  170  per  bale,  and  the  United 
States  tax ;  and,  in  addition  to  this,  that  Baggett  owed  them  (60,000 
for  cash  advances  previously  made  to  Baggett  Summers  &  Bran- 
nin assumed  and  paid  $8,000  of  Baggett's  acceptances  in  favor  of 
his  New  York  creditors,  and  the  sum  of  13,500  to  J.  Bloom  &  Co., 
of  Kew  Orleans,  for  groceries,  and  t500  more  for  balances  due  iu 
New  Orleans  for  groceries,  etc ;  and  by  the  contract,  Summers  & 
Bituinin  advanced  t70  per  bale  on  all  the  ootton  subsequently 
shipped  by  Baggett  to  them.  The  ovei'plus  arising  above  these 
advances  only  reduced  the  $40,000  note  $9,139.60,  leaving  a  balance 
due  Messrs.  Summers  &  Brannin,  at  the  maturity  of  the  note,  of 
-$30,860.46,  on  the  16th  day  of  March,  A.  D.  1867. 

^'he  facts  developed  by  this  testimony  do  not  warrant  this  assump- 
tion, as  there  was  no  agreement  that  this  overplus  should  be  applied 
in  the  way  contended  for  by  counsel. 

If  the  deed  in  trust  under  consideration  was  made  bonafidey  and 
with  no  intention  to  hinder,  delay,  or  defraud  existing  creditors,  as 
was  stated  by  Mr.  Summers  and  Mr.  Baggett  to  the  jury,  one  being 
a  cestui  qne  trust,  and  the  other  the  grantor  in  the  deed,  and  was 
valid  at  it8  creation,  it  cannot  be  affected  by  subsequent  events ;  and 
no  subsequent  fraudulent  or  illegal  act  of  the  parties  can  mfalidatc 
it    Biirrill  on  Assignments,  44i3. 

But  it  k  insisted  by  counsel  that  the  deed  in  trust  is  void  on  it« 
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face,  because  the  grantor,  Baggett,  was  permitted  to  ramain  ixL  pos* 
session  of  the  personal  property  intended  to  be  tranafensMl  by  tha 
deed,  including  the  stock  of  goods,  etc.,  and  to  sell  1diem«  froox  the 
date  of  the  deed  to  the  maturity  of  the  note,  and  cites  us  to  tiie  case 
of  Collins  S  McEvoy  t.  Myers  et  aL,16  Ohio,  547.  There  i*a 
material  difference  between  l^e  mortgage  in  the  Ohio  case  aod.  tha 
deed  under  consideration:  in  the  first  there  waa  a  power  of  safe 
expressly  given  to  the  mortgagor;  in  the  other,  the  property  was 
only  permitted  to  remain  in  the  possession  of  Baggett  timiil  tlu  con- 
dition of  tlis  deed  was  broken,  and  contains  no  power  of  sale  to  Bag* 
gett,  expressly  or  directly  given. 

In  their  adjudication  upon  the  mortgage  in  the  Ohio  ease,  the 
court  held  that : 

•  The  power  of  sale  contained  in  the  deed  was  inconsistent  with  the 
declared  purposes  of  the  deed ;  that  property  stood  as  a  security  for 
the  debt ;  which  it  could  not  be  if  the  mortgagor  was  to  sell  it,  and 
therefore  void.  But  as  there  is  no  power  of  sale  in  the  d^eed  under 
consideration  given  to  Baggett,  we  do  not  consider  it  void  upon  its 
face ;  and  to  have  it  declared  void  it  must  be  impeached  for  fraud, 
by  extrinsic  evidence,  and  can  be  avoided  by  showing  it  was  given  to 
hinder,  delay  or  defraud  creditors.  This  court  has  decided  that  tha 
retention  of  personal  property  by  the  vendor  in  the  case  of  an  abso- 
lute  sale  is  not  per  se  void,  but  only  pHina  facie  fraudulent.  6W1*- 
stock  V.  Rayford  et  at,  12  S.  &  M.  369.  And  such  is  the  genea:al 
rule  in  most  of  the  courts  of  the  Union.  But  it  has  been  repeatedly 
decided  by  this  court,  that,  in  the  case  of  a  deed  in  trust  or  mortr 
gage,  a  retention  of  personal  property  by  the  mortgagor  or  grantor, 
and  a  stipulation  in  it  that  it  should  retain  possession  untiL  by  tJu 
terms  of  the  deed,  he  sJwuld  be  surrendered  for  sale,  for  the  satis&c- 
tion  of  the  debt  secured,  is  not  prima  facie  fraudulent,  but,  being 
consistent  with  the  instrument,  is  entirely  legitimate  and  proper. 
Bogard  v.  Oardly,  4  S.  &  M,  302;  Harvey  v.  Park,  id.  229; 
In  the  latter  case,  the  grantor.  Wall,  executed  a  deed  in  trust  to 
indemnify  his  securities,  on  an  administration  bond ;  and  conveyed 
to  Park  &  Clifton  all  his  land  and  negroes,  all  his  household  and 
kitchen  furniture,  his  horses  and  mules,  and  forming  utensils,  and 
crops  of  cotton  to  be  afterward  raised,  with  a  reservation  to  himself 
of  possession  of  the  property,  but  it  is  insisted  by  counsel,  that,  inas-^ 
much  as  the  evidence  showed  that  Summers  &  Brannin  pennitiod 
Baggett  to  sell  and  dis}X)sc  of  the  goods,  wares  and  merchandise  in 
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the  deed,  this  fact  of  itself  is  per  8$  frandnlent  It  may  be  a  cir- 
cumstance from  which  a  jury  might  infer  firaud,  and  it  may  be 
prima  f CUM  fraudulent,  or  it  may  haye  been  innocently  or  carelessly 
done  on  the  part  of  both  contracting  parties,  withont  an  intention 
to  defraud  any  creditor ;  and  the  question,  whether  there  was  a 
fraudulent  intent  in  the  creation  of  the  deed  was  a  question  for  a 
jury  alone  (where  the  deed  was  not  fraudulent  upon  its  face),  and 
the  court  could  not  determine  it  Keeping  in  yiew  the  principle, 
that  if  there  was  no  fraud  in  the  creation  of  the  deed,  if  the  grantor 
Baggett  had  paid  the  proceeds  of  the  goods  sold  by  him,  embraced 
m  the  deed  in  trust,  to  the  extinguishment  of  his  indebtedness  to 
»^ummers  &  Brannin,  were  they  not  legitimately  applied?  If  they 
were  not  applied  to  the  payment  oi  Baggett's  debts  to  Summers  & 
Brannin,  they  were  the  only  parties  defrauded.  Certainly,  if  Bag- 
gett had  sold  all  the  goods  embraced  in  the  deed,  rnd  applied  the 
proceeds  to  the  extinguishment  of  his  indebtedness  to  Sunmiers  & 
Brannin,  defendants  in  error  could  not  complain,  and  they  could 
not  set  up  this  fact  to  show  a  fraudulent  intent  to  defraud  them  on 
the  part  of  Baggett,  or  the  cestuis  que  trust  in  the  deed.  In  the 
caso  '11  16  Ohio,  abore  referred  to,  the  court  says:  " That  the  mort- 
gagee should  permit  the  mortgagor  to  transact  business  for  his  own 
Denefit,  and  not  proceed  to  collect  the  mortgaged  debt,  would  not  be 
evidence  of  fraud  which  would  authorize  the  mortgagee  to  be 
defeated,  upon  the  ground  that  it  hindered  or  delayed  creditors ; 
because  the  mortgage  may  have  been  honestly  executed,  and  simple 
generosity,  or  good  nature,  or  carelessness  in  delaying  the  collection 
of  a  debt,  could  not  be  regarded  as  a  fraud  which  would  defeat  an 
honest  security." 

In  the  case  at  bar,  there  was  no  delay  on  the  part  of  the  cestuis 
que  trust  to  have  their  deed  enforced ;  they  proceeded  to  have  it 
executed  by  the  consent  of  Baggett  before  the  maturity  of  tlie 
$40,000  note,  it  having  been  shown  that  Baggett  ceased  to  ship  any 
cotton  to  Summers  &  Brannin  after  the  1st  of  February,  A.  D 
1867.  Still,  Summers  &  Brannin,  carrying  out  their  contiugeni 
obligation  to  pay  the  balances  to  be  paid  Gartman  et  cU.  in  thei; 
contract,  m  the  failure  of  Baggett  to  pay  out  of  his  own  funds, 
transmitted  13,000  for  that  purpose  to  Baggett,  after  Baggett  ceased 
to  ship  cotton  to  them.  Shortly  after  this  time  the  cestui  que  trusi 
opened  negotiations  with  Baggett,  to  get  his  consent  for  the  siile  of 
the  property  embraced  in  the  deed,  previous  to  the  maturity  of  the 


OOTOBEU  TERM,  1869.  663 

Sommen  nnd '  rannin  ▼.  Boob  &  Co. 

140,000  note.  This  consent  was  not  procured  until  the  16th  of 
March,  1867,  when  Baggett  made  and  executed,  in  the  presence  of 
witnesses,  a  transfer  of  all  the  goods  in  his  storehouse  to  J.  J.  B. 
Hilliard,  the  trustee,  and  with  the  transfer  delivered  possession  of 
the  goods  in  the  presence  of  witnesses.  Delay  cannot  be  urged  as 
a  ground  of  fraud,  in  connection  with  the  permission  of  Summers 
ft  Brannin  to  Baggett  to  sell  the  goods,  as  was  urged  in  the  Ohio 
ease. 

As  we  have  before  stated,  the  question  arising  out  of  the  circum- 
stances under  which  the  deed  in  question  was  executed  is  one  of 
fraud  or  no  fraud  against  the  defendants  in  error,  and  a  question 
of  fact  for  the  jury,  and  not  for  the  court  This  court,  in  the  case 
of  Gilliam  y.  Moore,  10  S.  &  M.  130,  has  held  that  it  is  erroneous 
for  the  court  to  assume  that  fraud  in  fact  exists,  and  this  error  will 
not  be  cured  because  the  record  seems  to  make  out  a  case  of  fraud; 
the  jury  have  a  right  to  pass  upon  the  question,  and  it  is  neither 
for  the  court  below  nor  the  high  court  of  errors  and  appeals  to 
preclude  them  frx>m  the  inquiry.  Id.  130.  It  will  be  observed  that 
Hilliard,  the  trustee,  had  been  in  possession  of  the  goods,  etc., 
four  days  before  they  were  attached  by  defendants  in  error  as  the 
property  of  Baggett.  On  this  state  of  facts,  if  it  were  true,  that 
deed  contained  a  power  of  sale  by  the  grantor,  and  was  therefore 
void  as  to  creditors  who  might  obtain  a  lien  upon  the  goods  while 
in  the  possession  of  Baggett,  and  before  the  trustee  took  possession, 
yet  Roos  &  Co.,  who  only  levied  their  attachment  four  days  after 
the  trustee  took  possession,  and  at  that  time  being  creditors  at 
large,  without  a  lien  of  any  kind,  cannot  maintain  their  right 
under  their  attachment  levied  after  Hilliard,  the  trustee,  had 
obtained  possession,  under  the  transfer  executed  by  Baggett  on  the 
16th  day  of  March,  1867.  The  identical  question  was  decided  in 
the  case  of  Foster  v.  Saco  Manufacturing  Company,  12  Ptek.  451. 
In  that  case  the  deed  in  trust  stipulated  that  the  grantor  should 
remain  in  possession  of  all  the  property,  and  sell  and  dispose  of  all 
the  personal  property,  according  to  the  usual  course  of  their  busi- 
ness, unless  the  trustee  should  be  of  the  opinion  that  the  safety  of 
creditors  required  them  to  take  immediate  possession.  Chief 
Justice  Shaw,  delivering  the  opinion  of  the  court,  said  that "  the 
flrst  obvious  remark  upon  the  facts  of  the  case  is,  that  the  assign- 
ment, as  to  the  personal  property,  was  inoperative,  and  void  against 
any  creditor  who  should  have  attached  before  the  trustee  took  posses- 
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aion.  The  stipulation  that  the  rendors  should  remain  in  possession^ 
and  have  the  use  of  the  property,  would  have  rendered  it  void  as 
against  creditors. 

"  But  it  was  a  good  executory  contract,  and  when  the  property 
was  actually  taken  in  pursuance  of  its  terms,  the  sale  beoama 
complete.  The  possession  accompanied  and  followed  the  deed.'' 
Bartelle  v.  Williams,  1  Pick.  288.  The  deed  also  contained 
a  provision  that  after-acquired  property  should  be  subject  to  its 
provisions,  on  a  contingency  and  for  certain  purposes  expressed  in 
it  Speaking  in  reference  to  such  property,  he  says:  "The  same 
principle  applies  to  the  property  to  be  acquired  after  the  date  of 
the  deed.  It  was  a  good  executory  contract  between  the  parties 
for  a  future  sale,  by  deed,  to  take  effect  and  become  executed 
upon  a  contingency.  The  possession  was  taken  pursuant  to  the 
contract,  and  with  the  consent  of  the  vendors  the  sale,  as  between 
the  parties,  was  complete." 

He  then  proceeds  to  declare  that  the  attaching  creditors  had  no 
right  to  interfere.  This  case  would  be  decisive  of  the  one  now 
under  consideration  against  the  defendants  in  eiror,  even  if  the 
deed  contained  an  express  stipulation  that  Baggett  "should  con- 
tinue to  sell  the  goods  embraced  in  the  deed  in  trust."  The 
doctrine  announced  in  the  cases  in  1  and  12  Pick.  288  and 
451,  is  clearly  applicable  to  the  state  of  facts  existing  at  the  date 
of  the  levy  of  the  attachment  of  defendants  in  error,  the  sale 
having  been  complete  to  the  trustee  before  that  time.  The  deed  ia 
regular  on  its  face,  and  if  impeachable  for  fraud,  it  had  to  be  done 
by  testimony  aliunde  the  deed.  What  the  jury  might  have  found 
on  an  issue  to  that  effect  this  court  cannot  know.  They  are  pre- 
cluded from  the  privilege  of  determining  that  question  by  the  Orst 
and  third  instructions  given  to  them  at  the  instance  of  the  defend 
ants  in  'error.  The  first  is  in  these  words:  "If  the  jury  believe 
from  the  evidence  that  the  deed  in  trust  in  question  was  made  with 
a  view  of  protecting  Baggett  in  any  way  from  his  creditors,  it  is 
void,  and  the  claimants  acquire  no  right  under  it,  and  they  should 
find  for  the  plaintiffs." 

The  rule  announced  in  this  instruction  ^'j?  too  broad,  and  could  do 
nothing  less  than  mislead  the  jury.  The  court  omitted  to  state  in 
the  instruction  the  fraudulent  intent^  which  is  essential  to  avoid 
conveyances  of  this  kind.  Baggett  had  a  right  to  prefer  his  cred- 
itors.   Summers  ft  Brannin  were  his  creditors  to  the  extent  of  a 
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cash  balance  due  them  of  (60,000,  and  it  was  lawful  to  secure  tht^ni 
for  this  indebtedness,  and  for  that  he  was  about  to  create  with  theui, 
by  conveying  his  property  for  that  purpose;  if  the  conveyauce  Has 
made  for  this  purpose,  and  not  with  the  intent  ^^  to  hinder,  delay  or 
defraud"  his  other  creditors,  the  conveyance  is  valid,  although  it 
was  made  to  protect  Baggett's  property  from  other  creditors.  TL  at 
being  the  object  and  purpose  for  which  assignments  are  made  pre- 
ferring creditors,  any  incidental  protection  the  deed  in  question  may 
have  given  Baggett  from  his  creditors,  until  condition  broken,  cer- 
tainly would  not  render  it  void  as  to  subsequent  creditors. 

The  old  common-law  rule,  holding  that  a  deed  fraudulent  as  to 
existing  creditors  is  fraudulent  as  to  subsequent  creditors,  has  to  be 
considered  in  connection  with  our  statute  of  frauds,  ^hich  modifies 
it  It  declares  that  such  conveyances  shall  only  be  void  as  against 
those  who  are  delayed,  hindered,  in  the  collection  of  their  debts,  etc. 
This  statute  has  been  repeatedly  construed  to  apply  only  to  existing 
creditors  by  this  court  In  the  case  of  Bullett,  Miller  (k  Co,  et  ah  v. 
Taylor  <§  Richardson  et  al,  34  Miss.  708,  the  judge,  delivering  the 
opinion  in  that  case,  says:  "If  it  were  now  an  open  question,  the 
language  would  seem  to  be  too  clear  to  admit  of  construction.  The 
conveyance  is  void  as  to  all  who  are,  at  the  time  of  its  execution,  in 
a  situation  to  be  injured  by  it,  but  valid  as  to  all  others.  Ifc  operates 
to  transfer  the  property,  but  transfers  it  with  the  incumbrance  of 
the  grantor's  debts  then  existing."  This  adjudication  was  made 
upon  the  statute  in  Hutch.  Code,  638. 

No  subject  has  given  rise  to  a  greater  number  of  decisions,  nor  to 
agreatervariety  and  conflict  of  judicial  opinions,  than  the  construc- 
tion of  the  statute  13  Eliz.,  of  which  most  of  the  statutes  of  frauds 
of  the  diflferen  ^  states  of  the  Union  are  substantial  copies.  The  stat- 
ute in  Hutch.  Code,  638,  adjudicated  upon  by  this  court  in  the  case 
of  BuUetty  Miller  d  Co.  v.  Taylor  et  ah,  is  nearly  a  transcript  from 
that  of  13  Eliz,  The  rulings  of  this  court  upon  this  statute,  as  to 
the  effect  of  it  upon  the  rights  of  subsequent  creditors,  where  the 
deed  has  been  declared  void  as  to  existing  creditors,  have  not  been 
uniform. 

In  the  case  of  Henry  v.  Fullertony  13  S.  &  M.  634,  which  was  a 

case  of  a  subsequent  creditor,  the  court  held,  ^  that,  if  a  subsequent 

creditor  can  show  actual  fraud  as  to  existing  creditors,  the  deed 

would  be  void  as  to  such  subsequent  creditor." 

In  14  S.  &  M.  142,  the  court,  quoting   Henry  v.  FullerUm^  the 
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above  language,  said :  *^  The  language  is  very  general,  and  it  is  diffi- 
cult to  extract  any  entirely  definite  rule.  It  seems,  howeyer,  beyond 
doubt,  if  the  party  is  insolvent  at  the  time  of  making  the  voluntary 
convey ancey  it  is  void  as  to  subsequent  creditors."  In  the  case  of 
Winn  y.  Barrett,  31  Miss.  657,  this  rule  is  modified  in  this  case,  the 
court  holding,  that  '^  if  it  do  not  appear  that  the  debts  existed  at 
the  time  the  disposition  of  the  property  was  made,  the  transaction 
cannot,  as  a  general  rule,  be  said  to  be  fraudulent  as  to  creditors," 
and  giying  the  same  cun^iruction  to  the  statute  as  in  the  case  of 
Bullett,  MiUer  d  Co,  Y.  Taylor  £  Richardson  et  al.  Judge  Fisheb, 
delivering  the  opinion  of  the  court,  goes  on  to  say:  "  It  is  true  that 
it  has  been  held,  in  some  cases,  that  where  a  conveyance  by  a  debtor 
was  fraudulent  in  its  inception,  as  to  his  creditors  at  the  time,  it 
will  be  so  treated  as  to  subsequent  creditors.  But  these  cases  must 
rest  upon  one  of  two  principles:  the  property  was  either  so  situated 
that  it  enabled  the  debtor  to  obtain  credit  upon  the  faith  of  it ;  or 
the  fraudulent  vendee  was  regarded  as  trustee  under  the  secret 
arrangement  between  the  parties,  and  in  virtue  of  such  secret  under- 
standing, bound,  at  least  so  far  as  his  word  or  such  contract  could 
bind  him,  to  account  to  the  fraudulent  vendor ;  and  hence  the  cred- 
itor was  allowed  to  be  substituted  to  what  was  treated  as  the  sub- 
stantial interest  of  his  debtor,  and  subject  the  property  to  the  pay 
mentof  his  debt" 

The  statute  in  Hutch.  Code,  638,  quoted  in  the  foregoing  cases, 
is  literally  copied  into  the  Bev.  Code,  358,  art  2.  But  it  seems, 
with  a  view  to  settle  for  the  future  the  construction  of  our  statute 
of  frauds  relative  to  subsequent  creditors,  in  art.  3,  p.  359,  Bev.  Code, 
the  legislature,  after  quoting  the  statute  from  Hutch.  Code,  further 
restricts  the  general  rule,  and  declares :  "  Nor  shall  it  in  any  case 
extend  to  creditors  whose  debts  were  contracted  after  such  fraudu- 
lent act,  unless  made  with  the  intent  to  defraud  them  ;  and  though 
a  conveyance  or  contract  be  decreed  void  as  to  prior  creditors,  it 
shall  not  on  that  account  be  void  as  to  subsequent  creditors  or 
purchasers." 

There  was  no  controversy  between  the  cestuis  que  trtcst  in  the  deed 
under  consideration  and  prior  creditors.  It  was  attached  on  the 
ground  that  it  was  fraudulent  as  to  subsequent  creditors.  Under 
the  statute  of  frauds,  unless  defendants  in  error  could  show  that  the 
deed  was  executed  by  the  parties  to  it,  "with  the  intent"  to  hinder, 
delay  and  defraud  them,  they  had  to  fail  in  their  attachment  on  that 
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grouncL  The  grantor,  Baggett,  and  Summers,  one  of  the  cesiuis  quc 
trusty  who  had  the  deed  prepared,  testified  before  the  jury  tliat  tLe 
deed  was  made  bonajide,  and  with  ^^no  intent  to  defraud  any  one." 
This  testimony,  taken  in  connection  with  all  the  circumstances  at 
the  time  of  its  execution  and  subsequent  thereto,  having  any  legal 
bearing  upon  the  case,  or  in  any  wise  tending  to  show  a  fraudulent 
intent  on  the  part  of  the  parties  to  the  same,  to  defraud  the  defend- 
ants in  error,  was  for  the  consideration  of  the  jury  alone.  This 
instruction,  we  think,  was  clearly  in  conflict  with  the  provisions  of 
art  3,  Bev.  Oode,  above  referred  to,  and  unwarranted  by  the  testi- 
mony. The  second  instruction  does  not  announce  the  law  correctly, 
and  is  indefinite,  and  in  confiict  with  the  provisions  of  art  3,  Bev. 
Code,  above  quoted.  We  are,  therefore,  of  the  opinion  that  the 
second  assignment  is  well  taken. 

We  now  come  to  the  consideration  of  the  third  assignment  of 
error.  It  is,  that  the  court  erred  in  refusing  the  fifteenth  and  six- 
teenth instructions  asked  by  plaintiffs  in  error.  The  fifteenth 
instruction  is  as  follows:  *'  That  the  plaintiffs  in  execution,  A.  Boss 
&  Co.,  are  bound  to  make  out  their  case,  and  to  show  by  testimony 
that  the  certain  property  levied  upon  is  subject  to  the  attachment ; 
and  if  they  shall  believe  from  the  evidence  that  only  a  portion  of 
the  property  is  so  subject,  and  that  the  plaintiffs  have  failed  to  show 
by  testimony  what  specific  portion  or  articles  are  so  subject,  then 
they  should  find  a  verdict  for  the  claimant." 

It  is  insisted  in  behalf  of  the  defendants  in  error,  that  this  instruc- 
tion was  properly  refused,  as  the  rule  in  claimant  cases  is,  that  it  is 
sufficient  for  the  plaintiff  in  execution  or  attachment  to  show  that 
th^  goods  were  in  the  possession  of  the  defendant  when  levied  on ; 
and  that  creates  the  presumption  that  the  ownership  is  with  the 
possession,  and  that  the  claimant  must  then  show  title,  etc.  This 
is  a  sound  rule ;  but,  to  make  it  applicable  to  the  case  under  con- 
sideration, the  plaintiffs  in  attachment  or  execution  had  to  show 
that  the  goods  attached  were  in  the  possession  of  Baggett  at  the 
time  of  the  levy. 

The  proof  was  undisputed,  that,  on  the  16th  of  March,  A.  D.  1867, 
the  entire  stock  of  goods  levied  upon  by  defendants  in  error,  under 
their  attachments,  had  been  transferred  to  Hilliard,  the  trustee,  and 
that  he  had  remained  in  undisturbed  possession  of  them  from  that 
time  up  to  the  20th  of  March,  1867,  the  day  of  the  levy. 

To  do  away  the  effect  of  this  testimony,  counsel  insist  that  the 
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fprantor's  (Baggett)  statement,  that  Sammers  &  Brannin  were  to  paj 
him  13,000  to  pay  balances  due  Oartman  et  al,y  rescinded  the  con* 
tract  of  delivery  to  Hilliard. 

Sammers  stated  he  had  transmitted  this  amount  about  the  1st  of 
February,  1867,  to  pay  these  balances,  and  explains  the  subsequent 
promise  to  Baggett  to  pay  these  balances,  by  stating  that  it  was  con- 
templated by  the  parties  to  sell  the  stock  of  goods  to  one  Millsaps. 
This  sale  fell  through.  If  it  had  not  fallen  through,  thre$  thatisand 
dollars*  worth  of  notes  of  Millsaps  were  to  be  transferred  for  that 
purpose.  This  promise  does  not  appear  in  the  written  transfer  to 
Hilliard,  the  trustee.  If  it  depended  upon  the  condition  stated  by 
Summers,  and  was  to  be  paid  only  in  case  the  sale  was  made  to 
Millsaps,  this  transfer  could  not  be  affected  by  the  failure  of  Mill- 
saps to  purchase  the  goods.  But,  if  this  sum  was  to  be  paid  in  any 
event,  then  Baggett  can  hold  Summers  ft  Brannin  liable  to  pay  the 
13,000  for  the  use  and  benefit  of  Gartman  et  ah  It  is  a  matter  the 
defendants  in  error  cannot  avail  themselves  of  to  avoid  the  transfer 
to  Hilliard,  the  trustee.  It  is  a  contract  entirely  between  Summers 
ft  Brannin  and  Baggett,  with  which  the  defendants  in  error  are  not 
in  any  wise  pecuniarily  interested.  It  was  purely  a  question  of  fact 
for  the  consideration  of  the  jury,  whether  Hilliard  was  in  posses^ 
sion  of  the  goods,  by  virtue  of  the  written  transfer  of  the  IGth  of 
March,  1867,  from  Baggett  to  him,  on  the  20th  day  of  March,  1867 ; 
and  if  they  believe  that  possession  was  complete  in  Hilliard,  it  wa» 
incumbent  upon  the  plaintiffs  in  attachment  to  show  what  property 
levied  upon  was  subject  to  their  attachment.  For  these  reasons, 
we  think  the  proof  in  the  case  warranted  the  instruction,  and  it 
should  have  been  given,  and  it  was  error  to  refuse  it.  The  giving 
or  the  refusal  of  the  sixteenth  instruction,  in  either  event,  could 
not  have  affected  the  verdict  of  the  jury.  The  twelfth  instruction 
given  for  the  claimant  is  in  effect  the  same  as  the  sixteenth  instmo* 
tion ;  in  the  absence  of  the  twelfth,  the  sixteenth  dionld  have  been 
given. 

We  have  arrived  at  the  fourth  and  laat  assignment  of  error,  which 
is :  "  That  the  court  erred  in  modifying  the  sixth  instruction  asked 
by  plaintiffs  in  error,  and  giving  the  same  as  modified,  and  refusing 
to  give  the  same  without  modification."  The  modification  com- 
plained of  is  in  these  words :  "  If  the  note  it  was  intended  to  secure 
was  for  debts  then  due."  We  think  this  modification  was  erron«« 
ous,  for  the  reasons  given  in  our  consideration  and  disposition  of 
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(he  question  raised  upon  the  third  instruction  gi^ea  for  the  piain* 
tiffs  in  attachment;  the  instruction  should  have  been  given  without 
modification^  and  it  was  error  to  refuse  it  It  necessarily  foliows, 
from  these  views  of  the  questions  considered,  HitA  Uie  yerdiot  must 
be  set  aside. 
Let  the  judgment  be  reversed  and  a  new  trial  awarded* 


FoKDA,  appellant,  v.  Jomn. 

(42Mias.79e.) 
Vendar^s  Uen — waioer  of  by  taking  ieourity. 

The  taking  by  the  vendor  of  lands  of  the  note  of  the  purchaser,  with  a  third 
person  as  surety  thereon,  is  prima  facie  evidence  of  a  waiver  of  the  vendor's 
lien  for  the  purchase-money,  but  it  may  be  rebutted  by  satisfactory  proof 
of  an  express  agreement  that  th«  lien  should  be  retained. 

The  appellant  and  wife  sold  and  conveyed  to  Dickson  Priddy 
certain  land  situated  in  Tallahatchie  county,  and  took  his  two  cer- 
tain promissory  notes  under  seal,  commonly  called  bills  single,  with 
Gullen  McCuUin  as  surety  therein,  payable  to  the  appellant,  for  the 
two  last  installments  of  the  purchase-money.  The  said  bills  single 
not  being  paid,  the  appellant  filed  his  bill  against  the  appellees 
in  the  chancery  court  of  said  county  of  Tallahatchie^  to  enforce  the 
vendor's  lien  on  said  land  for  the  unpaid  purchase-money.  The 
bill  alleges  that,  at  the  time  of  the  sale  and  conveyance  as  aforesaid, 
there  was  a  distinct  understanding  between  the  appellant  and  said 
Dickson  Priddy  that  the  vendor's  lien  should  be  retained  on  said 
land  as  a  security  for  the  payment  of  the  said  notes,  the  said  CuUen 
McCuUin  being  joined  with  said  Dickson  Priddy  in  the  same  as 
additional  security  for  their  payment  To  this  bill  of  complaint 
the  appellees,  Sarah  Jones  and  Thomas  Jones,  filed  their  demurrer, 
which  was  sustained  by  the  court,  and  the  bill  dismissed.  And 
from  this  decree  the  cause  is  brought  into  this  court  by  appeal. 

Peyton,  J.  The  doctrine  of  the  vendor's  lien  is  a  highly  equi- 
table one,  and  eminently  consistent  with  the  most  perfect  notions  of 
tnoral  justice.    It  has  existed  in  the  English  equity  courts  for  oeD« 
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tuiies.  It  has  been  adopted  in  most  of  the  American  states  whose 
equity  systems  may  be  regarded  as  at  all  settled,  and  in  the  national 
courts.  This  lien  prevails  against  the  yendee  and  all  persons  claim- 
ing under  him,  except  mortgagees  and  bona  fide  purchasers  for 
?aluable  consideration  without  notice ;  and  such  purchaser  must  bo 
a  purchaser  from  the  grantor,  and  not  a  purchaser  at  execution  sale. 

The  question  of  the  Tender's  lien  has  generally  arisen,  not  from  a 
general  denial  of  the  doctrine,  but  only  of  its  application  to  the 
particular  case  under  consideration,  in  consequence  of  an  alleged 
taaiver  of  the  lien  by  some  act  of  the  party  claiming  it  The  rule 
in  this  respect  is  to  sustain  the  implied  lien  when  the  vendor  has 
taken  the  mere  personal  security  of  the  purchaser  only,  and  to  con- 
sider any  bond,  note,  or  covenant  given  by  the  vendee  alone  ai 
intended  only  to  countervail  the  receipt  of  the  purchase-monei 
contained  in  the  deed,  or  to  show  the  time  and  manner  in  whick 
the  payment  is  to  be  made,  unless  there  is  an  express  agreemeni 
between  the  parties  to  waive  the  equitable  lien;  and,  on  the  othei 
hand,  to  consider  the  lien  as  waived,  whenever  any  security  is  taken 
on  the  land,  or  otherwise,  for  the  whole  or  any  part  of  the  purchase- 
money,  unless  there  is  an  express  agreement  that  the  equitable  lien 
on  the  land  shall  be  retained.  This  constitutes  a  safe  rule,  easily 
understood,  and  which  we  consider  as  established  by  a  weight  of 
authority  in  this  country  which  is  not  easily  shaken. 

The  taking  of  the  note  of  the  purchaser,  with  a  third  person  ai 
surety  thereon,  is  evidence  of  a  waiver  of  the  lien.  But  that  evi- 
dence may  be  rebutted  by  satisfactory  proof  that  it  was  intended 
that  the  vendor  should  retein  his  lien.  At  all  evente,  it  is  prinu 
facie  evidence  of  a  waiver,  and  the  onus  is  on  the  vendor  to  prove 
by  the  most  cogent  and  irresistible  circumstances,  that  it  is  not  tc 
have  that  effect.  2  Washburn  on  Real  Property  (3d  ed.),  91 ;  Booh 
V.  Murphy,  6  Blackf.  272 ;  Way  v.  Patty,  1  Car.  (Ind.)  102 ;  Camp- 
bdl  V.  Baldwin,  12  Humph.  248, 258 ;  Mima  v.  Macon  and  Western  R 
R.  Co.,  3  Kelly,  333,  and  Baum  v.  Grigshy,  21  CaL  172. 

The  weight  of  the  authorities  is  clearly  in  favor  of  the  opinion 
that  the  law  gives  no  lien  in  favor  of  the  vendor  of  the  estate  where 
the  note  or  bond  of  the  vendee,  with  a  third  person  as  secunly,  it 
taken  for  the  purchase-money,  unless  there  be  an  express  agreement 
that  the  lien  shall  be  retained.  And  as,  in  the  case  under  consider- 
ation, th^  bill  avers  that  there  was  such  an  agreement,  we  are  of 
opinion  that  the  defendants  should  answer.    For  this  reason  we 
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think  the  court  helow  erred  in  sustaining  the  demurrer  and  dis- 
missing the  bill. 

The  decree  must  be  reversed,  the  demurrer  oyermled^  and  cause 
remanded,  with  leave  for  the  defendants  to  answer  the  complainant's 
bill  of  complaint  within  sixty  days  from  this  date. 


BoBiKBOKy  appellanti  y.  HABBOinb 

(48M1M.797.) 
Covenant  an  tale  of  land. 

H.  sold  to  B.  lands  at  an  agreed  price,  part  of  which  was  paid  In  cash  aad 
R's  note  given  for  the  balance.  H.,  at  the  same  time,  execated  and  deUyered 
his  bond  conditioned  to  make  title  to  R.  when  said  note  was  paid.  H.  after- 
ward assigned  the  note  before  its  maturity  to  M.,  who  brought  action  thereon 
after  matnritj.  R.  demurred  on  the  ground  that  no  deed  of  the  land  had 
been  tendered.  Held,  that  the  covenant  in  the  note  and  that  in  the  bond  were 
dependent,  and  tliat  the  demurrer  was  well  taken.  See  Bowen  t.  Baffeift 
anie,  where  the  converse  is  held  by  the  same  court. 

The  case  is  stated  in  the  opinion. 

2>.  E.  Thomas,  for  appellant. 
Walthall  (6  Golladay,  for  appellee. 

Peytok,  J.  In  this  case  it  appears  that,  on  the  16th  day  of 
December,  1859,  one  John  J.  Hall  bargained  and  sold  to  Eliza 
Robinson  certain  land,  situate  in  the  county  of  Yallobusha>  for  the 
sum  of  12,440,  one-half  of  which  was  paid  in  cash  at  the  time  of 
the  sale,  and  for  the  other  half  she  executed  her  promissory  note, 
of  that  date,  payable  to  the  order  of  said  Hall  on  the  first  day  of 
January,  1861 ;  and  that  the  said  John  J.  Hall,  at  the  same  time, 
executed  and  delivered  to  the  said  Eliza  Bobinson  his  bond,  con* 
ditioned  to  make  her  a  title  to  said  land  when  said  note  for  the 
balance  of  the  purchase-money  was  paid,  and  placed  her  in  posses- 
sion of  the  land,  which  she  has  retained  ever  since. 

On  the  3d  day  of  February,  1860,  the  said  Hall  assigned  the  said 
note,  for  yalue,  to  M.  H.  Harbour,  who  filed  his  bill  in  the  chancerr 
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court  of  said  county  of  Yallobusha  to  subject  the  said  land  to  the 
payment  of  the  said  note.  To  this  bill  the  defendant,  Eliza  Robin- 
son, demurred,  on  the  grounds  of  the  want  of  equity  on  the  face 
of  the  bin,  and  that  the  complainant  had  not  made  or  tendered  to 
her  a  deed  for  the  land  and  demanded  the  purchase-money,  so  as  to 
put  her  in  defeult  before  filing  said  bill.  The  demurrer  was  over- 
ruled by  the  said  court,  and  the  appellant  brings  the  case  to  this 
court,  and  assigns  for  error  the  action  of  the  court  in  overruling 
the  defendant's  demurrer  to  the  complainant's  bill. 

There  is  no  doubt  that  the  vendor  of  land,  who  has  taken  the 
notes  of  the  vendee  and  given  bond,  conditioned  to  convey  the  title 
when  the  purchase-money  is  paid,  can,  by  an  assignment  of  the 
notes,  pass  his  lien  for  the  purchase-money,  and  that  the  assignee 
may  proceed  in  equity  to  subject  the  land  to  the  payment  of  his 
debt.  Tanner  t.  fficksy  4  S.  &  M.  294,  and  Terry  v.  Georffe,  37 
Miss.  539. 

The  main  question  presented  by  the  record  for  our  determination 
is>  whether  the  covenants  of  the  vendor  and  vendee  iu  this  case  are 
dependent  or  independent  covenants  ?  And,  upon  this  subjeot,  it 
must  be  conceded  that  there  has  been  considerable  oscillation  of  the 
judicial  pendulum,  and,  what  is  much  to  be  regretted,  a  great  want 
of  uniformity  and  harmony  in  the  decisions  of  our  own  courts. 
Knowing  the  necessity  of  some  certain,  intelligible  and  correct 
rules  with  respect  to  the  constniction  and  character  of  covenants  in 
agreements,  we  have  given  this  subject  that  thorough  investigation 
and  mature  consideration  which  its  importance  demands.  The 
order  of  time  in  which  covenants  are  to  be  performed  is  an  import- 
ant consideration  in  determining  whether  they  are  dependent  or 
independent.  And  the  rule  seems  to  be  clear  and  indisputable  that 
where  there  are  several  covenants,  which  are  independent  of  each 
other,  one  party  may  bring  an  action  against  the  other  for  breach 
of  his  covenants,  without  averring  a  performance  or  tender  or  offer 
of  performaiicu  of  the  covenants  on  his  part;  and  it  is  no  excuse 
for  the  defendant  to  allege  in  his  plea  a  breach  of  the  covenants  on 
the  part  of  the  plaintiff.  But,  where  the  covenants  are  dependent^ 
it  is  necessary  for  the  plaintiff  to  aver  and  prove  a  performance,  or 
tender  and  offer  to  perform  his  part  of  the  agreement,  and  demand 
perfonnance  by  the  other  party  of  his  part  of  the  agreement,  to 
entitle  himself  to  an  action  for  the  breach  of  the  covenants  on  the 
part  of  the  defendant    The  difficulty  lies  in  the  application  of  this 
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rule  to  the  particular  case.  It  is  justly  observed  that  covenants  are 
to  be  construed  to  be  eitlier  dependent  or  independent  of  each  other, 
according  to  the  intention  and  meaning  of  the  parties  and  the  good 
sense  of  the  case,  and  technical  words  should  give  way  to  such 
intention.  In  order,  therefore,  to  discover  that  intention,  and 
thereby  to  learn,  with  some  degree  of  certainty,  when  perforinuuce 
is  necessary  to  be  averred  in  the  declaration,  and  when  not,  it  iuay 
not  be  improper  to  lay  down  a  few  rules  which  will,  perhaps,  be 
found  useful  for  that  purpose,  as  follows:  1.  If  a  day  be  appointed 
lor  payment  of  money  or  part  of  it,  or  for  doing  any  other  act,  and 
is  to  happen,  or  may  happen,  before  the  thing  which  is  the  con- 
sideration of  the  money,  or  other  act,  is  to  be  performed,  an  action 
may  be  brought  for  the  money,  or  for  not  doing  such  other  act 
iefore  performance ;  for  it  appears  that  the  party  relied  upon  his 
remedy,  and  did  not  intend  to  make  the  performance  a  condition 
precedent ;  and  so  it  is  where  no  tinhe  is  fixed  for  performance  of 
that  which  is  the  consideration  of  the  money  or  other  act.  2.  But 
when  a  day  is  appointed  for  the  payment  of  money,  or  for  doing 
any  other  act,  and  the  day  is  to  happen  after  the  thing  which  is  the 
consideration  of  the  money  or  other  act  is  to  be  performed,  no 
action  can  be  maintained  for  the  money,  etc.,  before  performance. 
3.  Where  a  covenant  goes  only  to  part  of  the  consideration  on  both 
sides,  and  a  breach  of  such  covenant  may  be  compensated  in  dama- 
ges, it  is  an  independent  covenant,  and  an  action  may  be  maintained 
for  a  breach  of  the  covenant  on  the  part  of  the  defendant,  witnout 
averring  performance  in  the  declaration.  4.  Where  the  acts  or 
covenants  of  the  parties  are  concurrent,  and  to  be  done  or  per- 
formed at  tlie  same  time,  the  covenants  are  dependent,  and  neither 
party  can  maintain  an  action  against  the  other,  without  averring 
and  proving  performance  on  his  part. 

When,  tested  by  these  rules,  it  will  be  found  that  the  broad  doc- 
trine laid  down  by  this  court  in  the  cases  of  C'lopfo?i  v.  Bolton,  23 
Miss.  78,  McMath  v.  Johnao^i,  41  id.  439,  and  others  based  upon 
their  authority,  cannot  be  sustained.  These  cases  hold,  that  where 
tlie  vendee  of  land  executes  his  notes  to  secure  the  payment  of  the 
purchase-money  in  installments,  and  takes  a  bond  from  the  vendor, 
conditioned  to  make  title  when  the  last  installment  is  paid,  the 
covenants  are  independent,  and  the  vendor  may  enforce  payment 
without  performance,  or  an  offer  and  tender  of  performance,  of  liif 
part  of  the  agreement.     These  cases,  it  is  believed,  are  founded  on  a 
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mistaken  view  oi*  the  cases  of  Gibson  v.  Newinan,  1  Kow.  341,  and 
Cola  nan  v.  llowe,  5  id.  40  0. 

In  the  Ciise  of  Gibson  v.  Newman,  the  vendee  of  a  lot  of  groujid 
in  the  city  of  V'icksburg  executed  his  note  for  i5l,800,  payable  m 
three  annual  installments,  and  the  vendor  agreed  to  make  Jiim  a 
•good  title  to  the  lot  But  there  was  no  time  fixed  for  the  making^ 
lU'  the  title;  and  for  that  reason,  the  covenants  of  tJie  i)arties  were 
independent  covenants,  and  were  very  properly  so  declared  by  the 
court.  And  the  rei)ort  of  the  case  of  Coleman  v.  llotoe  is  vt.*ry 
nn.satisfactorv,  iis  it  does  not  show  wlien  the  bill  was  tiled  —  whether 
on  the  maturity  of  the  first  installment,  or  after  all  the  installments 
had  become  due,  and  seems  to  have  been  founded  on  the  ease  nf 
(ribfion  V.  JVewman,  which,  as  we  have  shown,  does  not  sustain  the 
doctrine  enunciated  in  the  cases  of  Clojiton  v.  Bolton  and  McMniU 
V.  Johnson, 

Where  the  vendee  of  lands  covenants  to  ])ay  for  the  same  by 
installments,  and  the  vendor  covenants  to  make  him  a  title  when 
tlie  last  installment  is  paid,  the  covenants  of  the  vendee  to  pay  the 
installments,  except  the  last  one,  are  independent  covenants.  But 
tiie  covenant  of  the  vendee  to  pay  the  last  installment  and  the 
covenant  of  the  vendor  to  make  title  are  dependent  coveminis; 
and  to  entitle  either  of  them  to  maintain  an  action  against  tr.e 
other,  he  must  aver  and  prove  performance,  or  tender  or  offer  of 
performance,  of  his  part  of  the  agreement.  The  payment  of  this 
installment  of  the  money,  and  the  making  of  the  title,  are  concur- 
rent acts  of  the  parties,  to  be  done  or  performed  at  the  same  time, 
and  are  therefore  dependent  covenants.  This  rule  is  sustained  by 
reason  and  authority,  and  accords  with  the  justice  of  the  case  ami 
riie  intention  of  the  parties. 

Siii)])ose  the  whole  of  the  purchase-money  had  been  payable  at 
once,  instead  of  being  payable  by  installments,  and  the  stipulation 
had  been  to  pay  three  thousand  dollars  in  twelve  months,  the  deed 
to  be  executed  at  the  i)ayment;  ui>on  this  statement  of  the  question, 
is  there  a  doubt  that  the  agreements  would  have  been  mutually 
depen  lent  and  conditional  ?  And  what  difference  is  there,  whether 
the  final  payment  is  the  whole  or  part?  Where  the  whole  of  tne 
purchase-money  is  to  be  paid  at  once,  and  the  deed  is  then  to  be 
given,  tlie  covenants  are  held  to  be  dependent,  because  it  is  i«n- 
reasonable  to  presume  that  the  purchaser  intended  to  pjiy  he  whole 
consideration,  without  having  the  equivalent,  in  a  title  to  the  laucl 
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purchased.  The  same  reason  applies  to  the  last  iustallment.  Au 
obvious  reason  why  the  prior  installments  should  be  paid  without 
having  a  deed  is,  that  the  vendor  was  to  withhold  the  title,  as  a 
security  for  the  purchase-money,  and  tiie  vendee  was  content  to  rely 
(a  the  vendor's  contra<;t  for  his  future  title;  but  no  such  reason 
applies  to  the  linal  and  complete  })ayment  of  the  purchase-money. 
Whether  we  consider  the  particular  language,  or  the  general  intent 
of  the  parties,  the  covenants  between  them  were  mutually  depend- 
ent and  conditional,  and  the  vendor  cannot  recover  without  averring 
performance  or  an  offer  to  perform  on  his  part.  Kane  v.  Hood,  W 
Pick.  281 ;  Kiuihle  v.  Johnson.  30  111.  328,  332. 

This  court  has  repeatedly  decided  triat  the  vendor  of  land,  who 
has  given  bond  to  make  title  to  the  vendee  on  payment  of  the  pur- 
chase-money, cannot  maintain  a  bill  for  the  specific  performance  of 
the  contract  until  he  has  put  the  vendee  in  default  by  a  tender  of  a 
deed.  The  covenants  to  make  title  and  to  pay  the  money  are  con- 
current, mutual  and  dependent;  and  neither  party  can  insist  on  a 
performance  of  the  contract  without  an  offer  or  tender  of  perform- 
ance on  his  part;  and  this  rule  applies  with  equal  force  in  law  and 
equity.  Mohley  v.  Keys,  138,  an  I  M.  67T ;  Eckford  v.  Halberty  30 
Miss.  273;  Klyce  v.  Broylesy  '/.  id.  524;  and  McAUifter  v.  Moyc, 
id.  258. 

Courts  will  construe  covenants  to  ])e  dependent,  unless  a  contrary 
intention  clearly  appears.  A  party  shall  not  be  forced  to  pay  out 
his  money  unless  he  can  get  that  for  w^hich  he  stipulated.  -Stock- 
ton V.  George,  7  How.  172;  Pequen  v.  Jfosby,  7  S.  &  M.  340,  347; 
Wadlington  v.  Hill,  10  id.  560 ;  Bank  of  Cohimhia  v.  Hiiyiur,  1 
Peters,  455,  and  2  AVend.  297. 

The  cases  of  Leiftwich  v.  Goleniun,  3  How.  167,  and  Rector  v. 
Price,  id.  321,  referred  to  in  McMath  v.  Johnson,  do  not  support  the 
doctrine  laid  down  in  that  case.  Upon  reference  to  them,  it  will  be 
found  they  were  both  cases  of  independent  covenants.  In  the  first 
case  a  note  was  given  for  land,  payable  on  a  day  fixed,  and  bpfore 
the  time  the  deed  to  the  land  was  to  be  executed;  and,  in  the  other 
case,  there  was  no  time  fixed  for  procuring  the  deed,  wliich  was 
the  consideration  of  the  note  sued  on  in  that  cjise. 

The  case  of  McM'tfh  v.  Johnson  was  correctly  decided  upon  the 
facts  of  the  case.  But  it  lays  down  a  doctrine  to  which  we  cannot 
give  our  assent,  and  relies  upon  the  cuse  of  Olopton  v.  lUAton  as  an 
authoritv  conclusive  to  show  that  the  coven:ints  of  an  at>:n»emcnt 
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are  all  indi* pendent,  where  the  conveyance  is  to  be  made  upon  the 
payment  of  the  hist  installment  of  the  purchaso-raoney.  In  that 
case  the  court  say:  *'0n  the  one  part,  there  were  instruments  for 
the  payment  of  the  purchase-money  at  several  different  porioils;  on 
the  other,  an  obligation  to  make  title  upon  full  payment  of  th;i  pur- 
chase-money. Suppose  the  suit  had  been  brought  as  soon  as  the 
first  installment  fell  due,  would  it  be  contended  that  the  plaintiff 
should  make  a  deed  before  he  could  recover  that  installment  in  the 
face  of  his  obligation  to  make  title  when  all  the  money  vvas  paid? 
CJIearly  not.  This  shows  beyond  doubt  that  the  covenants  were 
intended  to  be  independent."  With  all  due  respect,  we  think  this 
is  a  non-sequitury  a  conclusion  not  warranted  by  the  i)remise^.  The 
fact  that  some  of  the  covenants  in  an  agreement  are  independent 
does  not  necessarily  render  others  so.  Grant  v.  JoluimUy  1  Seld. 
2-1:7,  and  Babcock  v.  Wihon,  5  Shep.  372. 

'I^hc  r:ij5^'  of  (Vopff)}}  v.  Bnlfon  was  tin  action  on  two  writir.T^  oblirra- 
tory,  payable  twelve  and  twenty- four  months  after  date,  given  for 
the  purcha?5?  of  a  h*aot  of  land.  Tho  defendant  ])h*Hd<^d  that  fact, 
and  that  the  plaintiff,  at  the  time  of  the  contract,  executed  a  h(md 
to  make  title  when  the  purchase-money  should  be  paid;  and  that 
the  ])laintiff  did  not,  before  the  bringing  of  the  suit  tender  a  deed 
to  the  defendant  for  the  land.  The  court  decided  that  the  cove- 
nants were  independent,  and  that  the  failure  to  tender  the  deed  con- 
stituted no  bar  to  the  action. 

It  has  been  held  that  a  covenant  to  pay  a  certain  sum  of  money, 
one-half  on  a  certain  day,  and  the  other  half  on  a  certain  subse- 
quent day,  at  which  time  the  covenantee  was  to  execute  and  deliver 
a  deed,  so  far  as  respects  the  first  payment,  is  independent,  but,  as 
to  the  other,  is  dependent;  and,  in  an  action  thereon,  the  tender  of 
the  deed  must  be  averred.  So,  in  a  declaration  for  the  whole  sum, 
after  both  installments  have  become  due.  Biddle  v.  Corgell,  3  liar. 
377,  jmd  L-onrmJ  v.  Uafes,  1  Black.  172. 

In  contracls  whoro  eillier  party  might  be  compelled  to  part  with 
his  money  or  his  property,  without  receiving  the  stipulated  ofpiiva- 
lent,  the  latest  and  best  action  of  the  courts  has  been  to  hold  that 
the  party  seeking  to  enforce  the  contract  must  make  his  own  part 
of  the  agreement  jirecedent,  and  allege  either  a  performance  or  a 
tender  and  refusal.  WadlUigton  v.  Hilh  10  S.  &  M.  5^12.  And  a  mere 
offfr  to  make  a  deed  and  avermciit  of  readiness  al,  all  times  U)  make 
it,  will  11  )t  d«h     Khfrp  V.  Hrniflrs.W'i  Miss.  524. 
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This  principle  applies  in  all  cases  to  the  last  installment  where  the 
vendee  giyes  the  vendor  his  notes  to  secure  the  payment  of  the  pur- 
chase-money, payable  at  different  times,  and  takes  from  the  vendor 
a  bond  for  title  when  the  money  or  last  installment  is  paid.  For  it 
is  not  to  be  presumed  that  the  vendee  intended  to  pay  his  mom  y 
without  receiving  the  stipulated  equivalent  in  a  title  to  the  land 
purchased,  nor  that  the  vendor- irriided  to  part  with  the  title  to 
the  land  sold,  without  receiving  the  money.  The  conveyance  and 
the  last  payment  were  intended  to  be  simultaneous  acts. 

We  have  arrived  at  the  conclusion,  that,  in  this  case,  the  covenants 
between  the  assignor  of  the  appellee  and  the  appellant  were  depend- 
ent covenants,  and  that  the  appellee  could  not  maintain  his  bill 
without  averring  and  proving  a  performance  of  the  covenant  on  the 
part  of  the  vendor,  or  tender  or  offer  to  perform,  before  the  filing  of 
the  bill.  The  averment  in  the  bill  that  the  assignor  of  the  note  is 
ready  and  willing  to  execute  a  deed  on  payment  of  the  purchase- 
money  is  not  sufficient  to  sustain  it  And  for  this  reason,  we  think 
the  court  below  erred  in  overruling  the  demurrer  to  the  bill. 

Shackelford,  G.  J.,  dissenting,  declines  to  write  a  dissenting 
opinion,  but  refers  to  the  case  of  Botoen  v.  Bailey,  for  his  views  on 
^ho  question  decided  in  this  opinion.  The  decree  must  be  reversed; 
the  demurrer  sustained,  and  the  bill  dismissed. 
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Smith,  plaintiff  in  error,  v.  Brazelton. 

(1  Heiskoll,  44.) 
Trespass  —  Belligerent  rights. 

In  an  action  of  trespass  for  inducing  confederate  soldiers  to  cut  and  tak~ 
plaintiff's  timber,  etc.,  it  appeared  that  the  plaintiff  and  defendant  owned 
adjoining  farms;  that  during  the  war  the  surrounding  country  was  at  times 
occupied  by  tlie  confederate  arniy,whicli,on  one  occasion,  cut  a  large  amount 
of  valuable  timber  from  plaintiff'R  farm,  and  took  and  used  other  of  his 
pi .  perty  at  the  suggestion  and  by  the  advice,  as  was  alleged,  of  the  defend- 
ant,  who  sympathized  with  the  confederate  cause.  Held^  that  the  cutting 
of  the  timber  and  taking  of  the  property  being  by  virtue  of  belligerent 
rights,  the  plaintiff  could  not  recover. 

Held,  further,  that  the  belligerent  rights  of  both  parties  to  the  war  were  the 
same  and  equal  in  extent. 

Declaratiox  in  trespass.  The  parties  were  the  owners  of 
adjoining  farms,  near  the  town  of  Xew  Market,  in  Jefferson  county. 
In  December,  18G3,  a  force  of  rebel  soldiers  under  the  command  of 
General  Vaughn,  encamped  for  two  or  three  days,  and  cut  timber, 
upon  the  land  of  defendant  in  error.  In  January  or  February,  1864, 
a  brigade  of  rebel  soldiers  under  command  of  Gen.  Lougstreet,  also 
encamped  for  about  three  weeks,  and  cut  timber  off  said  land. 
The  place  of  encampment  was  a  convenient  one,  and  had  been  used 
at  different  times  by  troops  belonging  to  the  federal  and  rebel 
armies.   The  land,  consisting  of  about  ten  acres,  was  very  ^  aluable  on 
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account  of  timber  growing  on  it ;  and  of  this,  the  federals  had  des- 
troyed about  two  and  the  rebels  six  acres,  leaving  two  acres  stand- 
ing. On  the  second  occasion,  above  mentioned,  the  rebels  took 
some  eight  acres  of  standing  corn,  six  or  eight  hogs,  about  two  thou- 
sand pounds  of  hay,  and  about  twenty  dozen  bundles  of  oat«,  and 
<  on  verted  them  to  their  use. 

There  was  some  conflict  of  evidence  as  to  whether  the  plaintiflT 
in  error  directed  and  advised  the  spoliation  of  the  lands  of  his  neigh- 
bor. Verdict  and  judgment  were  rendered  in  favor  of  defendant  in 
eiTor  for  $500  and  costs,  and  the  case  is  before  this  court  upon 
appeal. 

Barton,  W.  McFarland  and  J.  R.  Cooke,  for  plaintiff  in  error. 

Thornhtcrg,  R.  McFarlaJid,  Meek  £  GratJs,  for  defendant. 

Nelson,  J.  (after  deciding  some  questions  of  evidence).  And 
had  it  been  established  by  positive  proof,  instead  of  conjecture,  that 
the  plaintiff  in  error,  discovering  that  the  soldiers  were  determined 
to  encamp  upon  his  own  land,  or  that  of  the  defendant  in  error, 
and  would  take  the  timber  or  property  of  one  or  the  other, 
informed  them  that  he  was  a  rebel,  and  the  defendant  in  error  was 
a  union  man,  and  actually  requested  them  to  take  the  property  of 
the  latter  and  spare  his  own,  we  do  not  regard  it  as  our  duty  to 
liold  that  he  incurred  the  slightest  civil  responsibility.  An  old 
case,  almost  analogous  in  the  criminal  law,  establishes  a  precedent 
from  which  such  a  conclusion  may,  without  violence,  be  drawn ; 
for,  "where  two  persons  being  shipwrecked,  have  got  on  the  same 
plank,  but  finding  it  not  able  to  save  them  both,  one  thrusts  the 
other  from  it,  and  he  is  drowned,  this  homicide  is  excusable, 
through  unavoidable  necessity,  and  upon  the  great  universal 
principle  of  self-preservation,  which  prompts  every  man  to  save  his 
own  life,  in  preference  to  that  of  another,  when  one  of  them  must 
inevitably  perish."  Broom's  Legal  Maxims,  48 ;  Law  Lib.,  6,  m  ; 
4  Black.  Com.,  186,  m.  But  if  the  law  of  necessity,  as  applied  to  the 
saving  of  life,  is  inapplicable  to  the  presen'ation  of  property,  we 
hold,  upon  the  facts  of  this  case,  and  assuming  that  the  jury  were 
warranted  in  presuming  that  the  timber  was  cut.  and  the  other 
property  taken,  upon  the  suggestion  or  the  advice  of  the  plaintiff 
in  error,  that  he  cannot  be  held  as  a  trespasser,  unless  it  appears 
that  the  act  done  by  the  party  counseled  or  advised  was  unhiw- 
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ful  —  a  trespass  —  and  subjected  him  to  civil  liability.  Tbia 
defense  may  be  relied  upon  under  the  plea  of  not  guilty.  It  is  not 
a  technical  justification,  but  a  defense  growing  out  of  the  testi- 
mony introduced  by  the  plaintiff  below.  It  is  part  of  the  trans- 
action on  which  his  action  is  founded,  and  he  could  not  be 
surprised  by  the  evidence.  It  falls  within  the  rule  laid  down  in 
2  Greenl.  £v.,  §  94,  that  "  if  the  act  of  the  defendant  was  done  by 
inevitable  necessity,  as,  if  it  be  caused  by  ungovernable  brute  force, 
his  horse  running  away  with  him  without  his  fault;  or,  if  a 
lighted  squib  is  thrown  upon  him,  and  to  save  himself  he  strikes  it 
off  in  a  new  direction ;  in  these  and  the  like  cases  the  necessity 
may  be  shown,  under  the  general  issue,  in  disproof  of  the  battery." 
In  Davis  v.  McMees,  8  Humph.  40,  which  was  an  action  of  slander, 
the  defendant  was  pemvitted  to  show,  under  the  plea  of  not  guilty, 
that  the  words  proved  were  spoken  under  such  circumstances  that 
they  were  not  actionable ;  and,  we  hold  in  this  case,  that  whether 
the  plaintiff  in  error  acted  under  inevitable  necessity  or  otherwise, 
if  the  acts  established  by  the  proof  against  him  were  not 
unlawful,  he  may  rely  upon  this  defense,  under  the  genera! 
issue.     See,  also.  Gibbons  v.  Tarter,  5  Sneed,  644. 

The  question  then  recurs :  Was  the  plaintiff  in  error  a  trespassci 
upon  the  facts  proved  in  the  case,  and  liable  to  a  civil  action  ?  Wt 
answer  it  by  declaring  that  the  act  of  taking  and  using  wood  fo^ 
fires  for  an  army,  under  the  circumstances  of  this  case,  is  an  aci 
justified  by  the  usages  of  war;  that  it  grows  out  of  an  absohitt 
necessity  —  a  necessity  that,  so  far  as  we  know,  was  never  doubted 
or  questioned,  as  justifjring  the  federal  army,  under  similar  circum- 
stances; and  this  presents  the  question  as  to  whether,  in  tlie  recent 
war,  there  was  any  difference  in  the  rights  of  the  two  belligerents 
as  to  what  acts  each  might  perform,  in  the  prosecution  of  the 
various  operations  of  the  war  in  which  they  were  engaged.  The 
solution  of  this  question  depends  upon  various  considerations;  and, 
as  there  are  other  cases  before  us  in  which  similar  casts  are  pre- 
sented, we  proceed  to  state  our  conclusions,  and  the  process  Ry 
which  we  have  arrived  at  them,  at  greater  length  than  would  other- 
wise seem  to  be  demanded  by  the  circumstances  proved  in  tliia 
ease.  Aware  that  some  conflict  has  existed,  and  still  exists,  in 
judicial  opinions,  as  well  as  in  the  legal  profession^  in  reganl  to 
various  questions  arising  out  of  the  war.  and  differing,  as  we  do, 
to  some  extent,   from  the  views  promulgated   by  our  immediate 
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predecessors,  it  is  alike  respectful  to  others,  and  just  to  parties 
litigant,  that  the  reasons  for  our  conclusions  should  be  presented 
with  more  thjui  ordinai'y  elaboration. 

When  the  iramers  of  the  constitution  of  the  United  States  cuu- 
ferred  upon  congress  the  power  "  to  provide  for  calling  forth  the 
militia  to  execute  the  laws  of  the  Union,  suppress  insurrections  and 
lepel  invasions,"  and  when  congress  passed  the  act  of  1795  (chai>. 
36, 1  U.  S.  Stat,  at  Large,  424),  and  the  act  of  1807  (chap.  39,  2  id. 
443),  authorizing  the  president  to  call  forth  the  militia,  and  employ 
the  land  and  naval  forces  for  the  purpose  of  executing  the  laws  and 
suppressing  insurrection,  it  cannot  be  reasonably  supposed  that 
either  the  members  of  the  convention  or  of  congress  had  it  in  con- 
templation that  any  insurrection  or  rebellion  would  ever  attain  the 
gigantic  proportions  of  the  late  ciWl  war ;  and,  consequently,  no  pro- 
vision was  made  for  the  contingency  of  a  civil  war,  in  contradis- 
tinction to  an  insurrection  or  rebellion,  as  defined  by  Vattel  and 
recognized  by  the  supreme  couii;  of  the  United  States  in  Tlie  Prize 
CaseSy  2  Black,  667,  668.  In  the  absence  of  any  constitutional  pro- 
Tision  or  congressional  enactment,  th'e  courts  and  the  text- writers 
have  resorted  to  the  law  of  nations  for  the  purpose  of  obtaining  a 
solution  of  the  difficult  questions  growing  out  of  the  war;  and,  m 
the  case  cited,  which  was  determined  while  the  war  was  pendii»g, 
the  contest  was  declared  to  be,  not  an  insurrection  or  rebellion 
merely,  but  "  the  greatest  civil  war  known  in  the  history  of  tlie 
human  race."  Id.  699.  In  that  case  it  is  said,  that,  ^'  under  tlie 
very  peculiar  construction  of  this  government,  the  citizens  owe 
supreme  allegiance  to  the  federal  government;  they  owe,  also,  a 
qualified  allegiance  to  the  state  in  which  they  are  domiciled.  Their 
persons  and  property  are  subject  to  its  laws.  Hence,  in  organizing 
this  rebellion,  they  have  acted  as  states  claiming  to  be  sovereign 
over  all  persons  and  property  within  their  respective  limits,  and 
asserting  a  right  to  absolve  their  citizens  from  their  allegiance  to 
the  federal  government  Several  of  these  states  have  combined  to 
form  a  new  confederacy,  claiming  to  be  acknowledged  by  the  world 
as  a  sovereign  state.  Their  right  to  do  so  is  now  being  decided  by 
wager  of  battle.  The  forts  and  territory  of  each  of  these  states  are 
held  in  hostility  to  the  general  government.  It  is  no  loose,  unortjan- 
ized  insirn'ection,  having  no  defined  boundary  or  possession.  It  hns 
a  boundary  marked  by  lines  of  bayonets,  and  which  can  be  cross -J 

only  bv  force ;  south  of  this  line  is  enemies*  territorv.  because  it  ia 
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claimed  and  held  iu  i)ossessioii  by  a  hostile  and  belligerent  power." 
2  Black,  G73,  674. 

Vattel,  whose  work  on  the  Law  of  Nations  is  of  the  highest 
authority,  sjiys  that,  **  when  a  nation  becomes  divided  into  two  parties, 
absolutely  independent,  and  no  longer  acknowledging  a  common 
i'.iperior,  the  state  is  dissolved ;  and  the  war  between  the  two  parties 
fiuinds  on  the  same  ground,  in  every  respect^  as  a  public  war  between 
two  differe?U  nations.  Whether  a  republic  be  split  into  two  factions, 
each  maintaining  that  it  alone  constitutes  the  body  of  the  state,  or 
a  kingdom  be  divided  between  two  competitors  for  the  crown,  the 
nation  is  severed  into  two  parties  who  will  mutually  term  each  other 
rebels.  Thus,  there  exists  in  the  state  two  separate  bodies  who  pre- 
tend to  absolute  independence,  and  between  whom  there  is  no  judge. 
They  decide  their  quarrel  by  arms  as  two  different  nations  would  do. 
The  obligation  to  observe  the  common  laws  of  war  toward  each 
other  is,  therefore,  absolute;  indispensably  binding  on  both  parties, 
and  the  same  which  the  law  of  nature  imposes  on  all  nations  in 
transactions  between  state  and  state."  Vat.  Book  III,  chap.  28,  pp. 
426,  427,  §  295. 

It  is  thus  shown  that  a  civil  war  is,  in  its  technical  sense,  a/^wiZ/c 
war;  and  that,  while  it  continues,  the  belligerents,  so  far  as  the 
laws  of  war  are  concerned,  maintain  the  same  relation  toward  each 
other  as  independent  nations  in  a  public  or  regular  war.  The  same 
great  author  says  there  are  certain  rules  adojited  by  the  voluntary 
law  of  nations,  which  may  be  briefly  stated  as  follows :  1.  That  reg- 
ular war,  as  to  its  effects,  is  to  be  accounted  just  on  both  side^. 
2.  That  the  justice  of  the  cause  being  reputed  equal  between  two 
enemies,  toliatever  is  permitted  to  the  one,  in  virtue  of  a  state  of  war, 
is  also  permitted  to  the  other;  and  3.  That  this  voluntary  law  of 
nations,  which  is  admitted  only  through  necessity,  and  with  a  view- 
to  avoid  greater  evils,  does  not,  to  him  who  takes  up  arms  in  an 
unjust  cause,  give  any  real  right  that  is  capable  of  justifying  his 
conduct  and  acquitting  his  conscience,  but  merely  entitles  him  to 
the  benefit  of  the  external  effect  of  the  law  and  to  impunity  among 
mankind.  Id.  pp.  382,  383,  book  III,  chap.  12,  §  191.  And  in  the 
same  book  (chap.  13,  g  195,  p.  385),  it  is  repeated  that,  **  by  the  rules 
of  the  voluntary  law^  of  nations,  every  regular  war  is,  on  both  sides, 
accounted  just,  ai^  tr>  its  eff'ects,  and  no  one  has  a  right  to  judge  a 
nation  respecting  the  unreasonableness  of  her  claims,  or  what  she 
thinks  necessarj"  lor  her  own  safety." 
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It  follows,  therefore,  that  although  municipal  lights  of  sover- 
eignty remained  in  the  United  States  during  tlie  late  civil  war,  and 
could  be  re-asserted  whenever  and  wherever  the  governmeDt  was 
successful  in  arms,  yet,  while  the  war  was  pending,  and  wherever 
the  goyinment  was  unable  to  assert  its  authority,  the  belligerent 
lights  of  pai-ties  to  the  war  Wei's  precisely  the  same,  and  neither 
could,  lawfully,  assert  any  belligerent  right  superior  to  or  diiferent 
from  the  other.  It  is  granted,  in  the  prize  cases,  that  these  rights 
were  mutually  conceded  in  the  late  civil  war ;  and  so  much  of  the 
'^pinion  in  Vosi  v.  Stout,  4  Cold.  208,  as  assumes  or  seems  to  assume 
that  belligerent  rights  were  accorded,  from  motives  of  humanity 
and  policy,  and  as  a  concession  by  the  government  of  the  United 
States  alone,  is  founded  in  error,  or  should  be  qualified  by  the 
statement,  that,  soon  after  the  commencement  of  the  war,  the 
United  States  recognized  it  as  a  civil  war,  in  which  belligerent 
rights  existed  under  the  law  of  nations.  It  is  well  known,  that,  in 
the  commencement  of  the  late  civil  war,  the  president  of  the 
United  States  was  disposed  to  treat  as  traitors  all  who  were  acting 
under  authority  of  the  confederate  states.  In  the  eaiiier  stage  of 
the  *war  the  government  refused  to  agree  upon  a  cartel  for  the 
exchange  of  prisoners,  and  it  was  declared  in  Mr.  Lincoln's  procla- 
mation, of  19th  xipril,  1861,  that  any  person  who  should  molest  a 
vessel  of  the  United  States,  under  the  pretended  authority  of  the 
confederate  states,  should  be  held  amenable  to  the  laws  of  the 
United  States  for  the  prevention  and  punishment  of  piracy,  12  U. 
S.  Stat,  at  Large,  1258, 1259.  Under  this  proclamation,  certain 
privateersmen,  acting  under  commissions  from  the  president  of  the 
confederate  states,  who  were  captured  by  the  United  States,  were 
taken  into  Xew  York  and  Philadelphia,  and  indicted  for  piracy. 
Four  of  them  were  convicted  in  Philadelphia,  but  never  sentenced ; 
while,  in  New  York,  the  jury  could  not  agree.  These  arrests  led  to 
retaliatory  action  on  the  part  of  the  confederate  states,  and  in 
consequence  of  their  threat  to  execute  an  equal  or  greater  number 
of  prisoners,  if  the  so-called  pirates  were  punished,  and  also,  in 
consequence  of  remonstrances  of  the  British  government,  the  gov- 
ernment of  the  United  States,  on  the  31st  January,  1862,  virtually 
receded  from  its  position.  See  Law.  Wheat.  253  (2d  cd.);  Tenney'a 
Mil.  and  Xav.  Hist.  Reb.  61.  After  various  negotiations,  a  cartel 
for  the  general  exchange  of  prisoners  was  finally  agreed  upon,  on 
the  22d  of  July,  1862;  and,  under  its  provisions,  those  who  were  at 
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first  treated  as  pirates  were  exchanged.  M.  and  N.  Hisc  rU  323 ; 
4  Law.  Wheat.  593.  The  confederate  government,  on  all  occasioDS, 
urgotiated  with  that  of  the  United  States,  for  the  exchange  of 
prisoners,  on  terms  of  perfect  equality ;  and,  in  consequence  of  iu 
ability  to  marshal  large  armies,  the  war,  to  all  intents  and  pui'poseSy 
was  treated  and  carried  on  by  both  belligerents  as  a  public  war,  in 
^hich  each  asserted  and  maintained  for  the  time  being  the  same 
belligerent  rights.  But  we  have  been  unable  to  find  in  any  work  to 
which  we  have  access,  any  clear,  concise,  certain  and  accurate  defini- 
tion of  the  natui*e  and  extent  of  belligerent  rights,  as  understood 
by  writer  on  international  law,  and  can  only  deduce  them  from  tlie 
usage  of  nations  and  their  general  exercise  under  the  laws  of  wai 

During  the  existence  of  the  civil  war  between  Spain  and  he  r 
colonies,  and  previous  to  the  acknowledgment  of  the  independence 
uf  the  latter  by  the  United  States,  the  colonies  were  deemed  by 
them  belligerent  nations,  and  entitled  to  all  the  sovereign  rights  of 
war,  against  their  enemy.  3  Wheat.  610 ;  4  id.  52 ;  7  id.  337 ;  Law 
Wheat  42,  43.  Among  these  sovereign  rights  of  war  may  be 
classed  the  right  to  attack  and  capture  or  destroy  the  persons  and 
property  of  the  enemy ;  to  destroy  his  commerce ;  to  despoil  and 
plunde!  his  territory;  to  levy  contributions;  and  to  put  in  practice, 
against  him,  every  method  known  in  civilized  warfare,  necessary  tc 
weaken  him.  1  Kent,  lect.  V.,  90-101,  Vattel,  book  III,  chap.  8, 
pp.  346-363. 

Every  nation,  at  war  with  another,  is  justifiable,  by  the  general 
and  strict  law  of  nations,  in  seizing  and  confiscating  all  movable 
property  of  its  enemy,  of  any  kind  or  nature  whatsoever,  wherever 
found,  whether  within  its  territory  or  not ;  but  the  general  usage 
now  is,  not  to  touch  private  property  on  land,  without  making  com- 
[>ensation,  unless  in  special  cases,  dictated  by  the  necessary  opera- 
tions of  war,  or  when  captured  in  places  captured  by  storm,  and 
wliich  repelled  all  the  overtures  for  capitulation.  4  Kent,  91-92,  m  ; 
Ware,  admW,  v.  Hylton  et  al,  3  ^al.  199 ;  1  Pet.  C.  R  104. 

This  usage  was  adopted  in  the  earlier  stage  of  the  Mexican  war, 
in  tlie  instructions  to  General  Taylor  to  abstain  from  appropriating 
private  property  to  public  use,  until  purchased  at  a  fair  price;  but 
wa?  departed  from,  and  military  contributions  levied,  before  the 
clj>?o  of  the  war.  1  Kent,  92,  93,  m,  in  note.  And  it  was  notori- 
ously departed  from  by  the  army  of  the  United  States,  in  every 
son  thorn  state,  during  the  late  civil  war,  and  the  private  property 
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of  the  citizens,  whether  friendly  or  unfriendly  to  the  government, 
wtis  taken  and  appropriated  to  the  uses  of  the  army,  in  most  cases, 
without  any  compensation.  The  departure  from  this  usagv  on  the 
l>art  of  the  United  States  would  liave  justified  the  other  belliir^T- 
ent  —  the  confederate  states — in  the  adoption  of  a  similar  course 
in  regard  to  the  private  property  of  any  of  the  citizens  of  the  United 
States  residing  out  of  the  limits  of  the  confederacy,  but  would  iu»i 
have  justified  taking,  without  just  compensation,  the  private  i)rop- 
erty  of  any  citizen  of  the  confederate  states,  except  in  cases  justified, 
as  a  military  necessity,  by  the  usages  of  war;  because  the  confeder- 
ate states,  as  a  de  facto  government,  were  bound  to  protect  their  own 
citizens.  Their  right  to  follow  the  example  of  the  United  States 
depended  upon  their  equal  rights  as  belligerents,  and  upon  the  law 
of  retaliation.  But,  whatever  may  have  been  the  actual  practice 
of  the  two  belligerents,  there  is  no  difficulty  in  ascertaining  the 
laws  of  war  as  recognized  by  the  United  States.  In  the  "  Instruc- 
tions for  the  government  of  the  armies  of  the  United  States  in  the 
field/'  prejiared  by  Francis  Leiber,  LL.  D.,  approved  by  the  presi- 
dent, and  published  by  order  of  the  secretary  of  war  April  24,  18G3, 
general  ordeis,  volunteer  force,  §  2,  T^  37,  p.  70,  it  is  declared  that 
**  the  United  States  acknowledge  and  protect,  in  hostile  countries 
occupied  by  them,  religion  and  morality,  strictly  private  property, 
the  persons  jf  the  inhabitants,  especially  those  of  women,  and  the 
sacredness  of  domestic  relations.  Offenses  to  the  contrary  shall  be 
rigorously  punished.  This  rule  does  not  interfere  with  the  ri^'it 
of  the  victorious  invader  to  tax  the  people  or  their  property,  to  levy 
forced  loans,  to  billet  soldiers,  or  to  appropriate  proi>erty,  especialUj 
houses,  lands,  boats  or  ships,  and  churches,  for  temporary  and  mili- 
tary uses."  In  the  same  book,  p.  68,  %  22,  it  is  declared  that  ''  the 
principle  has  been  more  and  more  acknowledged,  that  the  unarmed 
citizen  is  to  be  spared  in  person,  property  and  honor,  as  much  as 
the  exifjencies  of  war  will  admit^^  thus  leaving  a  large  margin  lu 
militaiy  necessity;  and  on  p.  67, 1 17,  it  is  said,  "war  is  not  carried 
on  by  arms  alone.  It  is  lawful  to  starve  the  hostile  belligerent, 
armed  or  unarmed,  so  that  it  leads  to  the  speedier  subjection  of  the 
enemy/'  And  in  the  further  progress  of  the  war,  Major-General 
llalleek,  commander-in-chief  of  the  armies  of  the  United  States, 
is^ned  certain  stringent  instructions  to  the  commanding  offictT  ik 
!i'eTiness<M\  in  which,  among  other  things,  he  said  *  •  Von  hav^ 
already  been  urged  to  procure  your  subsis^cncv',  f.)i\i^^^'*  an.l  n^eaui 
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of  transportation,  so  far  as  is  possible,  in  the  country  occupied. 
This  you  had  the  right  to  do  without  any  instructions.  As  the 
commanding  general  in  the  tii*ld  you  have  the  power  to  enforce  all 
laws  and  usages  of  war,  howeoer  riyid  a)ul  severe  these  ynay  be,  unless 
there  be  some  act  of  congress,  regulation,  or.L*r  or  instruction  for- 
bidding or  restricting  such  enforcement."  L.i...  Wiieat,  (2d  ed.), 
supplement,  40.  Such  being  the  laws  of  war,  as  recognized  and 
promulgated  by  the  United  States,  we  hold  that,  during  the  war,  it 
was  lawful  for  the  armies  of  General  Vaughn  and  General  Long- 
street  to  encamp  upon  the  lands  of  defendant  in  error,  and  to  cut 
elown  and  consume  the  timber  therefrom ;  that  said  military  com- 
manders in  active  service  were  the  proper  and  only  judges  of  the 
l)n)priety  or  necessity  of  taking  and  consuming  the  other  pro)>erty 
mentioned  in  the  pleadings,  and  that,  if  it  was  lawful  in  them  to 
take,  it  was  lawful  for  the  plaintiff  in  error,  who  was  then  within 
their  lines,  and  sympathized  with  their  objects  in  the  war,  to  advise 
the  taking ;  and  that,  in  this  view,  no  trespass  was,  either  in  law  or 
in  fact,  committed.  How  the  law  would  be  if  it  were  shown  that 
the  party  giving  the  advice  was  animated  solely  by  malicious  mo- 
tives, or  personal  hatred  or  revenge ;  or  how  it  would  be  if  there 
had  been  any  proof  that,  plaintiff  directed  the  seizure  of  the  com, 
hogs  and  hay,  it  is  unnecessary  for  us  to  determine,  as  therc  is  no 
proof  in  the  record  to  require  such  determination. 

The  right  of  the  United  States,  through  the  army,  to  take  and 
a))propriate  private  property,  in  the  late  civil  war,  was  fully  dis- 
cussed and  carefully  considered  in  Tat/lor  v.  JV'.  tt*  6'.  R.  IL  Co,,  6 
Cold.  650,  and  it  was  held  that  even  in  friendly  territory,  the  right 
exists  under  the  general  powers  of  the  government;  and  that  the 
military  commander  is  the  proper  judge  of  the  necessity,  and  can- 
not be  held  responsible,  in  a  civil  tribunal;  and,  for  the  reasons 
already  stated,  we  hold  that,  during  the  late  civil  war,  the  same 
principle  was  applicable  to  the  armies  of  the  southern  confederacy. 
In  the  case  just  cited,  the  right  of  the  government  to  tjike  and 
impress  private  property,  for  the  use  of  an  army  in  the  field,  and 
upon  the  actual  theater  of  military  operations,  was  fully  considered 
in  the  learned  opinion  of  the  court.  It  was  rested  upon  the  ]M>lice 
power  of  the  nation,  and  declared  to  arise  from  its  obligation  to 
protect  the  national  existence  and  the  lives  and  proj^rty  of  its  ciri- 
zcns;  and,  while  the  duty  of  the  government  to  make  coni]K'nsaiioii 
to  those  whose  property  has  been  taken  and  appropriated  to  public 
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ase  was  distiuctly  recognized,  it  was  held  that  tiiis  is  uot  a  condi- 
tion precedent  to  the  rigiitto  take  projierty,  or  to  the  vesting  of  title 
thereto  in  the  government.     Id.  G51. 

The  duty  of  making  compeusation  to  their  own  citizens  was,  at 
all  times,  fully  recognized  and  enforced  by  the  government  of  the 
confederate  states  of  America,  and  never  departed  from,  so  far  as 
we  are  informed,  except  under  the  pressure  of  military  necessity, 
and  by  armies  engaged  in  actual  hostilities.  Citizens  were  paid  for 
their  property  from  the  commencemeut  of  the  war,  and  the  right 
of  impressment  was  regulated  by  statute.  An  act  was  juissed  by  the 
congress  of  the  confederate  states,  approved  March  2G,  18G3,  enti- 
tled, "an  act  to  regulate  impressments;"  and  this  was  amended  by 
an  act  api)roved  April  27, 1803,  and  still  further  amended  by  an  act 
ap])roved  February  16,  1864.  These  acts  provided  for  the  impress- 
ment of  private  property,  and  its  fair  valuation  in  cases  where  the 
imjn-essing  otlicer  and  the  owners  could  not  agree,  and  for  payment 
to  the  owner.  Regulations  were  prescribed,  from  time  to  time,  by 
the  war  department  of  the  confederate  states,  for  carrying  said  stat- 
utes into  eflect ;  and,  so  late  as  March  7,  18G-i,  in  the  regulations 
issued  by  •^S.  Cooper,  adjutant  and  inspector-general,"  it  was 
directed  in  section  six  that  "no  officer  or  agent  shall  impress  the 
necessary  supplies  which  any  person  may  have  for  the  consumption 
of  himself,  his  family,  employees  or  slaves,  or  to  carry  on  his  ordi- 
nary mechanical,  manufacturing  or  agricultural  employments." 

In  the  constitution  of  the  United  States,  article  5,  it  is  ])rovided 
that  private  property  shall  not  be  taken  for  public  use  without  just 
compensation,  and  the  same  provision  was  contained  in  the  consti- 
tution of  the  confederate  states,  article  1,  section  16. 

It  will  thus  be  seen  that  both  belligerents  acknowledged  in  their 
fundamental  law  the  duty  of  making  compensation ;  and  this  has 
always  been  considered  as  in  atlirmance  of  a  great  doctrine,  estab- 
lished by  the  common  law,  laid  down  by  jurists  as  a  principle  of 
universal  law,  and  founded  on  natural  equity.  Story  Const.,  §  1790. 
But  while  the  lawful  government  of  the  United  States  and  the 
de  facto  government  of  the  confederate  states  mutually  acknowl- 
edged, at  least  in  theory,  the  api)lication  of  this  in-inciple  to  their 
own  citizens,  the  stern  and  rigorous  doctrine  recognized  in  the  law 
of  nations,  that  all  movable  ])roperty  of  their  enemies,  inchidin;^ 
private  proi)erty,  may  be  seized  or  destroyed,  was  practically  adopted 
by  both  btlligercnts;  and,  as  has  been  already  announced,  we  hold 
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that,  iu  the  late  civil  war,  each  party  belligerent  was  entitled  to  the 
same  belligerent  rights.  This  doctrine  is  fully  recognized,  not  only 
in  the  authorities  before  cited,  but  in  Lawrence's  Wheaton,  521,  52:^, 
text,  and  523  in  the  notes,  and  is  incidentally  stated  in  Halleck'a 
Int.  Law,  458,  459,  464.  It  was  declared,  in  another  form,  by  the 
supreme  court  of  the  United  States,  long  before  our  civil  war,  in 
the  case  of  TJis  Santissinui  Trinidad  and  the  Si.  Andre,  7  Wheat. 
283 ;  5  Pet.  C.  R  284.  There  it  was  held  that,  during  the 
existence  of  the  civil  war  between  Spain  and  her  colonies,  and 
previous  to  the  acknow^ledgment  of  the  independence  of  the  latter 
by  the  United  States,  the  colonies  were  deemed  by  us  belligerent 
nations,  and  entitled,  so  far  as  concerns  us,  to  all  the  sovereign 
riglits  of  war  against  their  enemy.  And,  in  two  cases  determined 
by  the  court  of  appeals  of  Kentucky  in  1866,  the  same  general 
principle  was  asserted  and  enforced.  In  the  one,  it  was  held  that 
the  capture  of  horses  for  the  public  use  of  the  confederate  army, 
under  military  authority,  express  or  implied,  however  wrongful  iu 
fact,  was  excusable  as  a  lawful  exercise  of  a  belligerent  right.  Price 
v.  Poynter,  1  Bush  (Ky.),  327.  In  the  other  it  was  announced 
that  the  admitted  laws  of  all  civilized  warfare  entitle  each  party  in 
a  civil  war  to  the  same  right  of  capture  or  destruction  of  eneniii'b 
property,  and  show  that  when  either  the  capture  or  destruction  ol 
])roperty  by  one  of  such  belligerents  is  lawful,  it  is  equally  lawful 
by  the  other;  and  if  unlawful  by  one,  it  would  be  equally  so  by  the 
other.  Bell  v.  Louisville  and  Nashville  R,  Ji.  Co.,  1  Bush  (Ky.),  404. 
It  was  declared  by  this  court,  in  Hammond  v.  The  State,  3  Cold. 
236,  that  in  the  late  civil  war  the  people  were  separated  into  two 
distinct  and  hostile  societies,  each,  as  belligerents  merely,  standing 
on  the  same  level,  and  entitled,  pending  -the  contest,  to  the  same 
riglits  of  war,  as  against  each  other,  that  they  would  have  been 
entitled  to,  inul  they  both  been  independent  sovereigns ;  and  that 
they  could  alike  take  prisoners,  capture  property  belonging  to  each 
hostile  party,  and  deal  with  combatants,  for  the  time,  wherever  the 
armies  marclied,  as  two  sovereign  and  independent  states.  We 
fully  ap})rove  the  principle  as  there  stated.  The  doctrine  seems  to 
liave  been  greatly  modified  in  Yost  v.  Stout,  4  Cold.  205,  where  it 
was  held  that  Yost  and  other  confederate  soldiers,  who  had  taken 
the  waijon  and  mules  of  Stout,  by  order  of  the  commander  of  the 
rebel  force,  were  trospjisscrs,  and  that  the  order  was  no  J!istilic:ition. 
Tlie  ease  of  Vast  v.  Sfoitf,  and  tlie  cases  of  Davidson  v.  M(t:ihn\  2 
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Cold.  346,  and  Wood  y.  StonSy  id.  370,  seem  also  to  be  in  con- 
flict with  Hammond  t.  The  State,  and  so  far  as  they  and  similar 
cases  in  Cold  well's  reports  are  opposed  to  the  views  presented  in  this 
opinion,  are  overruled.  The  case  of  Fottrell  v.  Germany  5  Cold, 
580,  in  which  it  was  held  that  a  note  executed  by  a  confederate  sur 
geon,  for  the  rent  of  a  hospital  building,  was  not  illegal  and  void, 
«■  being  in  aid  of  the  rebellion,  is  approved,  so  far  as  it  goes,  and  it 
might,  perhaps,  be  rested  on  firmer  ground.  The  cases  of  Wright 
and  Cantrell  v.  Overall,  2  Cold.  336,  and  other  cases  in  which  it 
was  held  that  the  confederate  or  rebel  government  wasnot  a^/ado 
government,  are  overruled,  so  far  as  they  are  not  in  unison  with  this 
opinion.  The  doctrine  that  the  rebels  were  insurgents,  merely,  and 
that  the  government  of  the  confederate  states  of  America  was  not  a 
de  facto  government,  involves,  perhaps,  the  consequence  that  the 
United  States  might  be  liable  to  foreign  governments,  and,  possibly, 
to  their  own  citizens,  for  all  their  acts  and  liabilities,  and  we  are 
not  disposed  to  jrield  our  assent  to  a  doctrine  fraught  with  conse- 
quences of  such  gravity  and  importance.  Were  it  an  original  ques- 
tion, we  would,  without  hesitation,  declare  that  a  government  which 
assumed  to  form  a  constitution,  had  a  president  and  cabinet  in  actual 
authority,  a  congress  that  enacted  laws  on  most  subjects  of  national 
legislation,  and  published  them  in  due  form  and  enforced  them ; 
«  hich  was  recognized  as  a  belligerent  power  by  two  of  the  greatest 
nations  on  earth ;  was  enabled  to  issue  and  keep  afloat  a  currency ; 
(jet  on  foot  a  navy  that  harassed  the  commerce  of  the  United  States 
throughout  the  world;  marshaled  immense  armies;  fought  great 
battles,  and  kept  the  power  of  the  United  States  at  bay  for  four 
years,  —  was,  to  all  intents  and  purposes,  a  de  facto  government ;  and 
that  it  required  no  recognition  on  the  part  of  the  government  of 
the  United  States,  to  establish  a  fact  well  known  to  millions  of 
people,  and  which  will  be  transmitted  to  future  ages,  in  every  truth- 
ful history  that  has  been  or  may  be  written  of  the  war.  But,  for 
the  present,  we  are  satisfied  to  declare  that  Wright  A  Cantrell  v. 
Overall  is  in  conflict  with  TTiorington  v.  Smith,  decided  by  the 
supreme  court  of  the  United  States,  and  reported  in  8  Wall.  1-15, 
where  the  government  of  the  confederate  states  is  expressly  held 
(9, 10)  to  have  been  a  de  facto  government,  or  at  least  a  government 
of  paramount  force.  See  Sherfy  v.  Argenbright,  post. 
Let  the  judgment  of  the  circuit  court,  in  this  case,  be  reversed^ 

and  the  cause  remanded. 

Vou  IL— 87 
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SHBBFTy  plaintiff  in  error  y.  ABasHBBiGHT  $t  dL 

(lH«iikAU,l».) 


▲  tnui  deed  contained  a  power  to  aell  real  estate  in  payment  of  a  note  made 
in  1868,  in  consldeiation  of  **  oonf edeiate  treaeniy  notee,"  and  renewed  in 
186S.    HM^  that  neither  the  deed  nor  the  note  was  void. 

BiLi^  praying  that  a  trust  deed  and  a  note  be  declared  Toid,  eta 
The  fisuits  are  stated  in  the  opinion. 

8.  T.  Logan^  for  plaintiff  in  error. 

A.  J.  Brown  and  J.  O.  Deaderick,  for  defendants. 

Shields,  Special  J.  The  bill  in  this  caose  charges,  that  on  Jnly 
4, 1863,  the  complainant  and  Jacob  Garst  made  to  the  defendant, 
David  Arganbright,  their  note  for  $770,  due  at  one  day,  and 
payable  "  in  the  currency  of  the  country,  when  called  for  ;'*  and 
that  the  said  note  was  made  in  consideration  of  '^confederate 
treasury  notes.''  It  is  further  charged,  that  on  August  17,  1865, 
the  said  note  was  renewed  by  the  complainant,  together  with  one 
H.  M.  Bose,  the  new  note  being  of  the  sum  of  $866.25,  due  at  one 
day ;  that  on  September  7, 1865,  the  complainant  conyeyed  to  the 
defendant  Fain,  in  trust,  certain  real  estate,  in  the  bill  described, 
with  a  power  to  sell,  for  the  purpose  of  securing  the  payment  of  the 
last-mentioned  note,  and  that  the  trustee,  in  pursuance  of  the 
said  power,  was  about  to  sell  the  land. 

It  is  assumed  in  the  bill  that  the  alleged  consideration  for  which 
these  notes  were  made  was  of  such  a  character  as  to  vitiate  them, 
and  also  the  conveyance  in  trust,  made  to  secure  the  payment  of  the 
note  last  made;  and  the  prayer  of  the  bill  is,  that  said  note  and  the 
said  deed  in  trust  be  declared  void,  and  that  the  defendants  be 
enjoined  from  enforcing  payment  of  the  same  by  a  sale,  under  the 
trust  deed,  or  otherwise.  To  this  bill  the  defendants  filed  a 
demurrer,  the  ground  of  which  seems  to  be,  that  the  parties  were 
tn  peri  delicto^  and  that  the  court  should  not  interpose.  The 
demurrer  was  overruled ;  and,  in  our  view  of  the  case,  it  is  unneces- 
sary to  consider  whether  the  order  of  the  court,  in  this  particular. 
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was  correct  or  not.  The  defendants  answered,  and  substantially 
deny  that  the  consideration  on  which  the  note  was  made  was 
*'  confederate  treasury  notes ;''  and  much  proof  was  taken  on  this 
controyerted  question  of  fact. 

Upon  the  hearing  of  the  cause  in  the  court  below,  the  chanceUor 
held  that  the  proof  sustained  the  allegations  of  the  bill ;  and  in 
this,  we  think,  his  conclusion  was  correct.  But  the  chanceUor 
farther  held,  that  the  legal  consequence  of  this  fact  —  that  the  note 
was  made  in  consideration  of  '^ confederate  treasury  notes''  —  was, 
that  the  said  note  and  the  said  deed  in  trust  were  null  and  Yoid» 
and  that  the  complainant  was  entitied  to  the  injunctiye  relief 
prayed  for,  and  he  decreed  accordingly. 

It  clearly  appears  from  the  record,  that  the  transaction  out  of 
which  this  controyersy  arises  had  no  connection  whateyer  with  the 
ciyil  war  that  at  the  time  was  flagrant ;  that  the  use  of  the  '^  con- 
federate treasury  notes  "  by  these  parties,  as  a  circulating  medium, 
was  not  for  the  purpose  of  giyingUiem  circulation,  or  sustaining 
their  credit  as  money  or  the  representatiye  of  yalue,  with  a  yiew  to 
aiding  the  power  that  issued  them,  in  the  pending  struggle.  The 
intentions  and  objects  of  the  parties  were  innocent ;  the  business 
in  which  they  were  engaged  was  not  in  contrayention  of  law,  public 
policy  or  sound  morals ;  but  finding  in  circulation  a  species  of  papier 
currency,  freely  passing  &om  hand  to  hand,  haying  a  yalue  in  fact, 
and  answering  the  demands  and  meeting  the  conyeniences  and  the 
daily  necessities  of  trade,  and  recognized  as  lawful  money  by  their 
state  goyemment  —  the  circulation  of  which  was  then  being  enforced 
by  said  goyemment,  and  also  by  another  and  more  general  goyem- 
ment,  then  in  existence,  under  the  authority  of  which  they  wore 
liying —  they  used  this  paper  currency  to  their  mutual  adyantage, 
subsistence,  benefit  and  profit — the  one  party  actiwily  parting 
with,  and  the  other  party  actually  receiying,  a  certain  ayailable 
yalue,  conyertible  into  whateyer  was  needed  to  sustain  life  and 
make  it  comfortable,  or,  if  desired,  into  land  or  gold,  for  the  pur- 
pose of  a  permanent  and  safe  inyestment 

This  is  the  whole  case,  upon  the  facts ;  and  the  question  presented 
for  our  consideration  is,  was  the  conclusion  of  law  drawn  by  the 
chancellor  correct  ?  The  question  inyolyed  is  not  a  new  one  in  this 
court.  Soon  after  the  close  of  the  late  war — so  soon,  that  we  may 
almost  say,  in  the  midst  of  arms — the  cases  of  Right  <&  Oantrell  y. 
Overall,  2  Cold.  336,  and  of  TTiornburg  v.  Earris,  3  id.  157,  were 
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decided*  In  these  cafies,  and  in  several  subsequent  cases.  Hale  ¥• 
Sliarpy  4  id.  275 ;  Fain  v.  Headerick,  id.  327,  among  the  number, 
it  was  held,  that  contracts  of  this  character  were  utterly  null  and 
Toid,  because  the  said  treasury  notes  were  issued  by  an  unlawful 
and  treasonable  organization,  to  aid  its  treasonable  purposes  and 
designs;  and  because  every  individual,  in  passing  and  receiving 
them,  gave  aid  and  comfort  to  the  enemies  of  the  government. 
3  id.  163.  In  other  states,  where  these  notes  were  put  in  circula- 
tion, and  answered  the  purposes  of  trade  and  commerce,  and  where 
men,  under  the  stress  of  the  circumstances  by  which,  "  in  the  course 
of  human  events,"  they  were  surrounded,  and  in  obedience  to  laws 
then  and  there  being  rigidly  and  irresistibly  enforced,  sold  and 
became  the  owners  of  permanent  and  valuable  property,  in  consid- 
eration of  them,  which  they  still  hold  and  enjoy,  a  widely  different 
Tiew  of  the  question  has  been  taken ;  and  those  who  borrowed  and, 
in  fact,  had  received  the  value  of  them,  were  held  to  account  for 
that  value,  whatever  it  was.  These  latter  decisions  were  also  made 
soon  after  the  close  of  the  war,  and  have  since  been  constantly 
4ulhered  to  as  being  sound  in  law  and  morals. 

It  may  be  true,  as  remarked  by  a  very  eminent  judge  and  jurist,  in 
&  late  case  in  the  supreme  court  of  the  United  States,  that  the  judg- 
ment of  courts  in  times  of  great  civil  commotion  are  of  but  little 
authority,  on  a  reconsideration  of  the  question,  under  circumstances 
less  calculated  to  disturb  and  sway  the  course  of  thought  and  reason. 
Bo  this  as  it  may,  the  tribunals  of  last  resort  in  these  states  have 
differed,  and  established,  within  their  respective  juiisdictions,  a  pain- 
ful conflict  of  judicial  rulings,  the  more  distressing,  because  the 
question  is  one  that  greatly  affects  the  interests  of  the  people  of 
many  states,  and  may  be  considered  as  one  of  national  interest  and 
importance. 

It  is  certainly  to  be  desired  that  the  rule  should  be  the  same 
wherever  its  application  is  called  for ;  that  the  same  measure  of 
justice  should  be  meted  to  every  citizen  of  the  same  general  gov- 
ernment Under  our  national  organic  law  this  is  always  attainable, 
when  the  question  is  one  that  strictly  arises  under  the  constitution 
and  laws  of  the  United  States ;  and  we  hold,  that,  in  a  case  like  th« 
one  now  before  us,  which  involves  a  question  directly  affecting  the 
<*ilizens  of  so  many  of  our  states,  that,  although  a  ruling  of  i'ae 
aiipreme  court  of  the  United  States  is  not  absolutely  binding  on 
the  state  courts,  yet,  that  it  is  entitled  to  the  very  highest  respect. 
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and,  with  rare  exceptions,  should  be  accepted  and  adopted  by  thenu 
Entertaining  these  views,  we,  in  the  midst  of  these  conflicting  judg- 
ments, in  the  several  states  in  the  south,  turn  to  the  tribanal  of 
last  resort  under  the  constitution  and  laws  of  the  United  States,  as 
an  arbiter,  the  award  of  which  we  are  disposed  to  follow,  unless  that 
award  is  so  repugnant  to  authority,  reason  and  principle  that  our 
deliberate  judgments  and  dispassionate  views  of  morality  and  law 
forbid  us  to  do  so.  And  that  court  having  held^  in  the  cases  of 
Thorington  v.  Smithy  and  of  Dean  v.  YouneWs  AdmWy  the  one 
from  Alabama,  and  the  other  from  the  state  of  Oeorgia,  reported 
in  8  Wall.  1  and  14,  the  decisions  having  been  made  some  years 
after  the  close  of  the  war,  that,  in  the  absence  of  fraud,  and  where 
there  was  no  intention  to  give  currency  to  the  notes  in  aid  of  the 
rebellion,  or  to  otherwise  aid  the  rebellion,  and  the  contract  was 
made  in  the  usual  course  of  business,  and  within  the  so-called  con- 
federate states,  it  will  be  enforced,  and  the  party  required  to  pay  the 
value,  in  fact,  at  the  time  and  place,  although  the  contract  was  for 
the  payment  of  confederate  treasury  notes  ;  and  we,  believing  that 
the  holding  in  these  two  cases  is  not  repugnant  to,  but  in  accord* 
ance  with,  and  well  sustained  by,  authority,  reason  and  principle, 
adopt  these  judgments  as  being  founded  upon  the  sounder  rule  in 
law,  and  as  being  in  harmony  with  sound  morality,  and,  as  a  conse- 
quence, expressly  overrule  all  of  our  cases  in  which  a  contrary  do^ 
trine  has  been  held. 

In  the  case  of  Thorington  v.  Smith,  approved  in  Dean  y.YounelVs 
AdnCr,  the  validity  of  these  contracts  was  affirmed  on  two  grounds. 
First,  that  the  paper  was  issued  and  imposed  on  the  community  as 
currency  by  irresistible  force.  Second,  that  in  using  it,  the  parties 
had  no  actual  intent  to  further  insurrection. 

Judge  Chase,  in  deliving  what  appears  to  have  been  the  unani- 
mous opinion  of  the  court,  says:  "There  are  several  degrees 
of  what  is  called  de  facto  government"  Such  a  government, 
in  its  highest  degree,  assumes  a  character  very  closely  resembling 
a  lawful  government.  This  is  when  the  usurping  government 
expels  the  regular  authorities  from  their  customary  seats  and 
functions,  and  establishes  itself  in  their  place,  and  so  becomes  the 
actual  government  of  a  country.  The  distinguishing  characteria- 
tic  of  such  government  is,  that  adherents  to  it  in  war  agaiuc; 
the  government  de  jure  do  not  incur  the  penalties  of  treason , 
and,    under   certain   limitations,    obligations    assumed  by  it,    m 
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behalf  of  the  country  or  otherwise,  will,  in  general,  be  respected  bj 
the  goyemment  de  jure  when  restored."  Bat  he  denies  that  the 
confederate  states  was  a  government  of  this  kind,  because  it  sao- 
cceded  in  establishing  its  authority  only  oyer  a  portion  of  the  terri- 
tory of  the  goyernment  de  jure. 

But,  he  continues:  "  There  is  another  description  of  goyemment, 
called,  also,  by  publicists,  a  government  de  facto,  which  might, 
perhaps,  be  more  aptly  denominated  a  government  of  paramount 
force.  Its  distinguishing  characteristics  are :  First,  that  its  exist- 
ence is  maintained  by  active  military  power,  within  the  territoiies, 
and  against  the  rightful  authority  of  an  established  and  lawful 
government ;  and,  second,  IhcU  while  it  exists,  it  must  be  obeyed  in 
civil  matters,  by  private  citizens,  toJto,  by  acts  of  obedience,  rendered 
in  submission  to  stick  force,  do  not  become  responsible,  as  wrong-doers, 
for  those  ads,  though  Jwt  warranted  by  the  laws  of  the  rightful  gov- 
ernment. Actual  governments  of  this  sort  are  established  over 
districts  differing  greatly  in  extent  and  conditions.  They  are  usu- 
ally administered  directly  by  military  authority,  but  they  may  be 
administered,  cUso,  by  civil  authority,  supported  more  or  less  directly 
by  military  force."  It  is,  then,  expressly  held  that  «the  government 
of  the  confederate  states  belonged  to  the  latter  class,  that  is,  though 
not  a  government  de  facto,  in  the  highest  degree,  it  was  a  govern- 
ment of  paramount  force,  and  that  ^^  obedience  to  its  authority,  in 
civil  and  local  matters,  was  not  only  a  necessity,  but  a  duty,*^  and 
that  ^'  without  such  obedience,  civil  order  was  impossible" 

After  stating  the  fact  that  confederate  notes,  while  the  war  lasted, 
had  a  contingent  value,  and  were  used  as  money  in  all  their  busi- 
ness transactions,  by  many  millions  of  people,  Judge  Chase  states 
the  conclusion  of  the  court  in  the  following  language :  "  It  seems 
to  follow,  as  a  necessary  consequence,  from  this  actual  supremacy 
of  the  insurgent  government  as  a  belligerent,  within  the  territory 
where  it  circulated,  and,  from. the  necessity  of  civil  obedience  on 
the  part  of  all  who  remained  within  it,  that  this  currency  must  be 
considered  in  the  courts  of  law,  in  the  same  light  as  if  it  had  beeu 
issued  by  a  foreign  government  temporarily  occupying  a  part  of 
the  territory  of  the  United  States.  Contracts  stipulating  for  pay- 
iLCiits  in  this  currency  cannot  be  regarded,  for  that  reason  only, 
as  made  in  aid  of  the  foreign  invasion  in  the  one  case,  or  of  the 
domestic  insurrection  in  the  other.  They  have  no  necessary  rela- 
tions to  the  hostile  government,  whether  invading  or  insurgent 
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They  are  transactions  in  the  ordinary  course  of  ciyil  society^  and 
though  they  may  indirectly  and  remotely  promote  the  ends  of  the 
unlawful  government,  are  without  blame,  except  when  proved  to 
have  been  entered  into  with  actual  intent  to  further  invasion  or 
insurrection.  We  cannot  doubt  that  such  contracts  should  be  en- 
forced in  the  courts  of  the  United  States,  after  the  i'«*storation  of 
peace,  to  the  extent  of  their  just  obligation.'^ 

To  this  reasoning  we  are  compelled  to  give  our  assent.  But 
while  we  thus  fully  concur  in  the  conclusion,  we  cannot  fully  agree 
with  the  learned  judge  in  his  premises.  In  our  opinion,  the  dis- 
tinction taken  between  a  government  de  facto  and  a  government  of 
paramount  force  is  merely  nominal,  and  not  founded  on  a  substan- 
tial difference.  We  cannot  agree  that  the  usurping  government 
must  have  expelled  the  lawful  government  from  its  entire  territory 
before  it  becomes  a  government  de  fado,  nor  thaty  to  constitute  it 
such,  it  is  necessary  that  its  existence  should  be  acknowledged  by 
either  the  government  de  jure  or  foreign  governments.  It  may  be 
a  historical  fact  that  all  the  instances  of  governments  de  facto  that 
have  existed  involved  the  total  subversion  for  the  time  of  the  gov- 
ernment de  jure  throughout  its  entire  territory.  But  this  does  not 
affect  the  reason  of  the  law  applicable  to  such  governments  in  fact, 
which  is,  as  we  understand  it,  that>  being  of  irresistible  force  and 
power,  and  some  government  being  better  than  none,  the  citizen  is 
excused  and  justified  in  obeying  its  laws,  civil  and  military,  and 
cannot  be  questioned  for  doing  so  by  the  government  dejure,  when 
restored  to  its  rightful  dominion  and  authority.  The  matter  is  thus 
strongly  stated  by  Blackstone :  "  When,  therefore,  a  usurper  is  in 
possession,  the  subject  is  excused  and  justified  in  obeying  and 
giving  him  assistance,  otherwise,  under  a  usurpation,  no  man  would 
be  safe  if  the  lawful  prince  had  a  right  to  hang  him  for  obedience 
to  the  powers  that  be,  as  the  usurper  would  certainly  do  for  disobe- 
dience. Nay,  further;  as  the  mass  of  people  are  imperfect  judges 
of  title,  of  which,  in  all  cases,  possession  is  prima  facte  evidence, 
the  law  compels  no  man  to  yield  obedience  to  that  prince  whose 
right  is,  by  want  of  possession,  rendered  uncertain  and  disputable 
till  Providence  shall  think  fit  to  interpose  in  his  favor  and  decide 
the  ambiguous  claim.''    See,  also,  Vattel,  97,  98,  99. 

As  to  the  value  and  audiority  of  the  opinion  of  this  great  com- 
mentator on  the  principles  of  common  law,  we  deem  it  proper  to 
here  quote  from  the  opinion  of  Judge  Mabsh ael,  perhaps  the  greatest 
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legal  mind  that  (his  country  has  produced,  in  the  celebrated  treaaon 
case  of  Burr,  as  follows :  "  The  superior  authority  of  adjudged  casea 
will  never  be  controyerted.  But  those  celebrated  elementaiy  writers, 
who  have  stated  the  principles  of  the  law,  whose  statements  hare 
received  the  common  approbation  of  legal  men,  are  not  to  be  disre- 
garded. Principles  laid  down  by  such  writers  as  Coke,  Hale,  Foster 
and  Blackstone  are  not  lightly  to  be  regarded.  These  books  are  in 
the  hands  of  every  student.  Legal  opinions  are  formed  upon  them, 
and  those  opinions  are  afterward  carried  to  the  bar,  the  bench  and 
the  legislature,  and,''  he  adds,  "  are  entitled  to  much  respect" 

Now,  we  ask,  what  possible  difference  can  it  be  to  the  citizen  or 
subject — and  the  whole  question  relates  to  him  and  his  rights  — 
whether  the  usurper  has  possession  of  the  whole  territory  of  the 
government  de  jure,  or  only  of  that  portion  of  it  where  he  resides 
and  inhabits  ?    Is  he  not  as  much  subject  to,  and  as  much  bound 
to  yield  obedience  to,  the  "  powers  that  be,"  and  does  not  the  i^eason 
of  the  law  apply  as  strongly  in  the  one  case  as  in  the  other  ?    We,  of 
course,  do  not  mean  to  say  that  the  reason  of  the  law  calls  for  its  appli- 
cation to  ordinary  insurrections.    But  when  a  political  power,  in  faot^ 
is  set  up  and  established,  with  well-defined  territorial  limits,  having 
a  regular  civil  and  military  government,  orderly,  complete  and 
efficient  in  all  its  parts — its  legislative  department  enacting  laws, 
which  are  duly  promulgated ;  its  executive  department  executing 
those  laws,  with  unquestioned  and  unquestionable  authority;  its 
judges,  everywhere,  in  the  exercise  of  the  functions  of  their  offices, 
and  an  army  in  the  field,  capable,  for  the  time  being,  to  maintain 
the  existence  and  absolute  authority  of  the  whole  govermental 
fabric,  to  the  entire  exclusion  of  the  power  of  the  government  d& 
jure,  although  such  government,  in  fact,  may  not  have  extended  or 
assumed  to  extend  its  authority  over  the  whole  of  the  territory  of 
the  government  dejure,  yet,  to  all  persons  within  its  limits,  it  is,  to 
all  intents  and  purposes,  a  present,  existing,  omnipotent,  militaiy 
and  political  being ;  and  all  the  principles  applicable  to  the  ques- 
tions that  spring  inevitably  from  the  existence  of  a  government  d& 
facto  come  into  active  operation,  and  become  "  the  law  of  the  case.'' 
It  is  a  maxim,  that  like  reason  doth  make  like  law ;  and,  it  has 
been  well  said,  the  law  consists  not  in  particular  mstances  and 
precedents,  but  in  the  reason  of  the  law ;  for  reason  is  the  life  of 
the  law. 

But,  conceding  that  the  confederate  states  did  not  constitute  a 
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gOTemment  defacio  in  the  highest  degree,  and  can  only  be  reganlod 
as  ^'a  government  of  paramount  force,''  these  transactions  in  con- 
federate notes  had  the  sanction,  authority  and  enforced  circulation^ 
of  goyemments  de  factOy  according  to  the  most  stringent  and 
restricted  idea  and  definition  of  such  a  government.  Before  thc> 
war  the  several  state  governments  were,  unquestionably,  govern- 
ments dejure,  to  which  their  citizens  owed  allegiance,  and  which 
were  endowed,  under  the  constitution  and  laws  of  the  United  State.^, 
with  a  sovereignty  that  enabled  them  to  pass  laws  defining  and 
punishing  acts  of  war  and  resistance  against  them  as  high  treason. 
These  state  governments  had  and  exercised  immediate  authority 
over  the  persons  and  property  of  all  their  citizens.  The  power  of 
the  state  government  was  at  the  door  of  every  citizen ;  its  "  dignity  '^ 
constantly  before  him,  and  he  dwelt  continually  within  the  shadow 
of  its  ''peace/'  It  was  the  municipal  law  of  his  state,  administered 
and  enforced  by  the  judicial  and  executive  officers  of  his  state,  that 
he  studied,  read  and  comprehended,  and  that  protected  him  in  the 
enjoyment  of  life,  liberty  and  private  property.  And  when  these 
state  governments,  through  and  by  their  legislative  and  executive 
officers,  attempted  to  sever  the  bonds  that  bound  them  to  the 
general  government  of  the  United  States,  and  to  become,  as  states, 
component  parts  of  the  revolutionary  government  of  the  confeder- 
ate states  of  America,  they  passed  laws  requiring  their  citizens  to- 
withdraw  their  allegiance  from  the  government  of  the  United  States^ 
and  yield  it  to  the  government  of  the  confederate  states.  They 
required  their  judges  and  all  other  officers  to  take  oaths  to  support 
the  constitution  and  authority  of  the  confederate  states,  which  they 
did;  and  those  officers  actually  exercised  the  functions  of  tlieir 
several  offices  under  that  government.  They  passed  laws  requiring 
their  citizens  to  render  military  service  to  the  confederate  states, 
and  rigidly  enforced  their  execution.  And  what  is  more  pertinent, 
if  possible,  to  the  present  discussion,  they  enacted  laws  recognizing 
confederate  treasury  notes  ss  a  lawful  currency  and  representative 
of  value. 

Now,  grant  that  from  and  after  May  6, 1864,  as  has  been  declared,. 
the  state  government  of  Tennessee  was  a  mere  usurpation,  ai> 
unlawful  and  treasonable  organization,  yet  it  was  a  fact  that 
existed;  it  was  a  government  that  enforced  its  laws ;  it  was  a  gov* 
emment  that  actually,  in  the  language  of  Judge  Chase,  expelled 
the  regular  and  lawful  authorities  from  their  customarv  seats  and 
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fonctioiiBy  established  itself  in  their  place,  and  so  became  the  actual 
government  of  the  country.  In  the  language  of  Blackstone,  a 
usurper  was  in  possession,  and  the  right  of  the  lawful  authorities^ 
bj  want  of  possession,  was  rendered  uncertain  and  disputable.  // 
was,  therefore,  a  goyemment  de  facto,  ^^in  the  highest  degree,"  so 
eloselj  ^'resembling  the  lawful  goyemment,"  that  '^  the  mass  of  the 
people,"  looking  only  to  the  possession,  and  being  permitted  to  look 
only  to  the  possession,  were,  by  eyery  law,  human  and  diyine,  bound 
to  yield  to  it  their  obedience  in  both  ciyil  and  military  matters,  and 
are  '^ excused  and  justified"  in  doing  so. 

But  we  will  not  pursue  the  discussion  of  this  branch  of  the  ques- 
tion any  further.  It  is  unnecessary  to  do  so,  as  the  authority  which 
we  adopt  in  settling  this  vexed  question  in  our  state,  arising  out  of 
transactions  in  confederate  notes,  holds,  that  the  paramount  power 
under  which  they  were  issued  and  placed  in  circulation,  be  its 
proper  name  what  it  may,  was  sufficient  to  now  sanction  such  con- 
tracts in  law.  But  it  is  very  clear  to  our  minds,  that,  if  the  dis- 
tinction taken  by  Judge  Ohase  were  substantial,  and  if  it  were 
necessary  to  uphold  these  contracts  and  to  do  justice  that  they 
should  have  had,  at  the  time  they  were  made,  the  sanction  of  a  gov- 
ernment de  facto,  '^  in  the  highest  degree,"  and  exactly  analogous 
to  the  European  instances,  such  a  government,  to  say  the  least 
of  it,  and  granting  that  it  was  a  usurpation,  existed  in  the  state 
government  of  Tennessee  during  the  late  war. 

It  has  been  frequently  held,  that,  if  the  contract  do  not  grow  out 
of  the  illegal  act,  and  is  wholly  unconnected  with  it,  and  is  not  a 
part  of  the  original  scheme,  and  founded  on  a  new  consideration,  it 
is  not  tainted  by  the  illegal  act,  although  it  may  be  known  to  the 
contracting  parties.  Nor  does  it  make  any  difference,  that  such 
new  and  independent  contract  is  made  with  the  person  who  is  the 
contriver  and  conductor  of  the  original  illegal  act,  if  it  is  wholly 
disconnected  therefrom.  Armstrotig  v.  Toler,  11  Wheai  261,  262 ; 
Brooks  V.  Martin,  2  Wall.  70.  In  the  case  of  Orchard  v.  Hughes, 
1  Wall.  75,  which  was  a  suit  brought  by  Hughes  to  foreclose  a  mort- 
gage. Orchard  set  up,  by  way  of  defense,  that  a  part  of  the  con- 
sideration of  the  mortgage  consisted  of  the  bills  of  a  bank  that  had 
not  been  legally  chartered,  which  was  a  device  to  deceive  the  public, 
and  which  bills  were  fraudulently  put  into  circulation,  and  were  of 
no  validity  and  value;  but  on  it  being  made  to  appear  that  the  bills 
irere  current,  and  in  circulation  at  the  time  they  were  received,  and 
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tiad  a  value  in  fact^  and  were  actually  used  by  the  borrower,  in  the 
payment  of  his  debts,  it  was  held,  that  the  defense  was  not  suffi- 
cieni  It  is,  therefore,  clear,  that  the  two  cases,  in  8  Wallace,  are 
well  sustained  by  authority  on  this  point,  and  we  are  also  well  satis- 
fied with  the  manifest  justice  and  reason  of  the  rule. 

We  are  fully  impressed  with  the  importance  of  uniformity  of 
decision,  acknowledge  the  soundness  of  the  doctrine  of  stare  decisis, 
and  admit  the  evils  that  attend  a  constant  fluctuation  in  judicial 
•opinion.  Precedents  should,  as  a  general  rule,  be  duly  regarded 
«nd  implicitly  followed.  But  there  are  cases  that  have  been  so 
iU-considered,  and  that  are  so  palpably  wrong,  that  it  becomes  the 
4uty  of  a  succeeding  court  to  overrule  them.  Such  cases  have  been 
frequently  overruled,  both  in  this  country  and  England;  Mr.  Green- 
leaf  has  published  an  entire  volume  of  them ;  and  Judge  Kbkt  said 
that  he  knew  more  than  one  thousand  cases  that  had  been  overruled, 
doubted  or  limited  in  their  application.  The  language  of  Sir  Wil- 
liam Jones,  in  his  essay  on  bailment,  is,  therefore,  too  strong,  when 
lie  says,  ^^no  man  who  is  not  a  lawyer  would  ever  know  how  to  act; 
imd  no  man  who  is  a  lawyer  would,  in  many  instances,  know  what 
to  admit,  unless  courts  were  bound  by  authority,  as  firmly  as  the 
pagan  deities  were  supposed  to  be  bound  by  the  decrees  of  fate.*' 
I  Kent,  477. 

Where  a  decision,  or  a  series  of  decisions,  have  established  a  rule 
of  property,  and,  more  particularly,  a  rule  affecting  title  to  real 
estate,  which  has  become  generally  known  and  been  acted  upon, 
such  a  land-mark  should  not  be  disturbed.  But  where  there  is  no 
such  restraining  consideration ;  where  the  thing  determined  is  of 
recent  origin,  not  supported  by  former  precedents,  but  contrary  to 
the  highest  and  most  respectable  authorities  of  other  states,  and  of 
the  United  States ;  where  the  decision  has  not  met  the  approbation 
of  the  profession  at  large,  nor  of  the  people ;  where  it  is  clearly 
repugnant  to  the  principles  of  common  justice,  and  has  had  the 
practical  effect  to  enable  one  man  to  take  an  undue  advantage  of 
another;  such  decision,  or  series  of  decisions,  should  be  examined 
without  fear  and  revised  without  reluctance,  rather  than  have  the 
■character  of  our  law  impaired,  and  the  beauty  and  harmony  of  the 
system  destroyed  by  the  perpetuity  of  error.  1  Kent,  477;  Hat- 
wooD,  J.,  in  Barton  v.  Shall,  Peck,  231,  232. 

For  these  reasons  we  feel  warranted  in  departing  from  the  past 
course  of  decisions  in  this  state,  on  the  '^confederate  money  ques* 
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tiou/'  and  in  adopting  the  doctrine  asserted  with  so  much  force  of 
reason  in  the  national  tribnnal  of  last  resort  In  doing  this,  we,  ia 
fact,  produce  uniformity  of  decision.  We  but  make  the  rule  tb« 
same  in  our  state  courts  with  the  rule  in  the  federal  courts  sitting 
in  our  state,  and  with  the  courts  in  our  sister  states.  In  doing  so, 
we  do  no  one  any  harm.  The  question  is  not  one  of  that  character 
that  disturbs  a  land-mark  of  property,  or  a  right  vested  or  acquired, 
under  the  former  decisions ;  at  least  not  any  that  is  founded  in  jus* 
tiee  or  right.  It  is  true,  many  demands  of  this  character  haiw 
passed  into  judgment  against  them,  for  which  there  is  now  no 
remedy;  but  that  is  no  reason  why  other  parties  should  be  denied 
their  right  to  receiye  the  actual  yalue  of  that  which  they  parted 
with,  to  another's  profit  to  that  extent,  at  the  time  and  place. 

The  state  of  the  pleadings  in  this  cause  do  not  require  any 
adjudication  as  to  the  measure  of  damages  to  be  recovered  in  axk 
action  founded  upon  a  contract  to  pay  confederate  notes,  and  we 
consequently  make  none.    • 

The  decree  of  the  chancellor  will  be  reversed  and  the  bill  dis- 
missed. 

Note.— The  validity  of  contracts  made  within  the  territory  of  the  "confederate 
states  **  during  the  war,  based  upon  confederate  money  as  a  consideration,  was  also 
malDtAined  by  the  same  court  at  the  same  time  in  the  case  of  Naff  ▼.  Oraytford%  1 
Heiakell,!!!.— Rip. 


GiBDNER,  plaintiff  in  error,  v.  Stephbits. 

(lHelskelI,980.) 
CoTUiUuHanal  lau) — Statute  of  UmUaHan  — power  to  divest  right  under . 

After  a  cause  of  action  has  become  barred  by  the  statute  of  limitatioiiy  a 
defendant  has  a  vested  right  to  rely  upon  that  statute  as  a  defense,  and 
neither  a  constitutional  conyention  nor  the  legislature  has  power  to  divest 
the  right,  and  revive  the  cause  of  action. 

This  is  an  action  of  trespass,  for  an  alleged  assault  and  batteiy 
and  false  imprisonment,  instituted  by  the  defendant  in  error,  against 
the  i)laintiff  in  error,  in  the  circuit  court  of  Green  county,  on  the 
*.9th  of  April,  1865.  The  defendant  filed  a  plea  of  not  guilty,  and 
at  the  same  time  two  other  pleas,  to   wit:   Ist  That  he  was  not 
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guilty  within  one  year  next  before  the  oommeiucdBient  of  the  action ; 
and,  2d9  That  he  was  not  guilty  within  one  year  next  before  the 
adoption  of  the  schedule  of  the  amended  constitution.  The  defend- 
ant in  error  filed  a  demurrer  to  the  last  two  pleas,  which  was  sua- 
tained  by  the  court,  and  this  appeal  was  taken. 

i?.  M»  Barton,  for  plaintiff  in  error. 

IngersoUy  for  defendant 

J.  T.  Shields,  Special  J.  It  appears,  from  the  face  of  the  decla- 
ration, that  the  alleged  trespass  was  committed  on  the  11th  of  Sep- 
tember, 1861,  more  than  three  years  before  the  suit  was  instituted ; 
and  by  our  statute  of  limitation  of  actions  (Oode,  2772),  actions  for 
injuries  to  the  person  and  false  imprisonment  are  required  to  be 
commenced  within  one  year  from  the  time  the  cause  of  action 
accrued.  But  it  is  insisted,  in  argument,  that,  by  section  4  of  the 
schedule  to  the  '^  amendment  to  the  constitution/'  adopted  on  the 
22d  of  February,  1865,  it  is  expressly  provided  that  "  no  statute  of 
limitations  shall  be  held  to  operate  from  and  after  May  6, 1861,  until 
such  time  hereafter  as  the  legislature  may  prescribe."  This  is  true, 
and  by  the  act  of  May  30,  1865,  chapter  10,  section  1,  it  is  enacted 
'Hhat  no  statute  of  limitation  shall  be  held  to  operate  from  and  aftei 
May  6, 1861,  to  the  1st  day  of  January,  1867,  and  from  the  latter 
date  the  statute  of  limitations  shall  commence  their  operation, 
according  to  existing  laws,  and  the  time  between  the  6th  May,  1861, 
and  the  1st  day  of  January,  1867,  shall  not  be  computed."  And 
the  new  constitution  of  the  state  of  Tennessee,  ratified  March  26, 
1870,  schedule,  section  4,  contains  the  following  provision  on  the 
same  subject :  "  The  time  which  has  elapsed  from  the  6th  day  of 
May,  1861,  until  the  1st  day  of  January,  1867,  shall  not  be  com- 
puted in  any  cases  affected  by  the  statutes  of  limitation." 

It  is  to  be  borne  in  mind  that  the  alleged  cause  of  action,  in  the 
case  before  us,  accrued  in  September,  1861;  that  the  statute  of 
limitations,  applicable  to  the  appropriate  action  for  the  redress 
of  the  injury,  was  one  year,  so  that  by  the  law  in  force  at  the  time, 
the  action  was  barred,  and  the  plaintiff  in  error  had  a  vested  right  to 
plead  and  rely  upon  the  protection  of  the  statute,  in  September, 
1862,  long  before  the  action  was  instituted,  and  long  before  the 
«aid  amendments,  the  said  statute  and  the  new  constitution  were 
•dopted  and  enacted. 
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We  are,  theieforoy  under  the  neoossitj  of  detenmning  whether  » 
oonyention  or  a  legifllatare  has  the  power,  after  a  cause  of  action  la 
clearly  haired,  and  the  party  has  a  clear  vested  right  to  plead  m 
statute  of  limitation  in  his  defense,  by  a  retrospectiye  statute,  ordi* 
nance  or  resolution,  to  divest  the  right  to  the  defense  and  leviTB 
the  right  to  maintain  the  action. 

The  principle  in  the  govemment  of  England  that  the  parliament  im 
omnipotent  does  not  prevail  in  the  United  States,  though,  if  there^ 
be  no  constitutional  objection  to  a  statute,  it  is  with  us  absolutelj 
binding;  but,  under  our  written  organic  law,  ascertaining  and 
limiting  the  powers  and  duties  of  the  several  departments  of  the 
government,  state  and  national,  an  act  of  the  legislature  may  he- 
void,  as  in  contravention  of  the  constitution. 

The  law  with  us  must  conform,  in  the  first  place,  to  the  constitu* 
tion  of  the  United  States,  and  then  to  the  constitution  of  it» 
particular  state,  and,  so  fisur  as  it  is  an  infraction  of  either,  it  is  void. 
The  courts  of  justice  have  the  right,  and  it  is  their  imperative  duty^ 
to  subject  every  law  to  the  test  of  the  constitution,  first  of  the 
United  States,  and  then  of  their  own  State,  as  the  supreme  law  of 
the  land.  Every  act  of  the  legislature,  contrary  to  the  true  intent 
and  meaning  of  the  constitution,  is  absolutely  null  and  void ;  and 
the  judicial  depaijbment.  is  the  proper  power  in  the  government  ta 
determine  tlie  question.  1  Kent,  485,  486.  This  is  an  elementary 
and  familiar  principle  in  our  government  Nor  does  a  convention,, 
convened  by  the  people  of  a  state,  stand  on  any  higher  ground.  A 
convention,  called  for  the  purpose  of  amending,  revising  or  framing 
a  new  state  constitution,  has  no  more  power  to  violate  the  national 
constitution  than  has  a  state  legislature.  ^*  If  it  were  so,"  saya 
Judge  TuRLEY,  "  there  would  be  no  safety  under  our  form  ot 
government  in  times  of  excitement"  Union  Bank  of  Tennessee  v. 
The  SkUe,  9  Yerg.  490.  The  power  of  the  judiciary  to  bring  to  the- 
test  of  the  constitution  of  the  United  States  the  action  of  a  conven- 
tion has  been  frequently  exercised.  Cummings  v.  Missouri^  4  Walk 
595. 

It  is  clear,  then,  that  the  action  of  the  two  conventions,  and  the 
act  of  the  legislature  upon  the  question  under  judgment,  stands 
upon  the  same  ground,  and  are  in  precisely  the  same  category  with 
reference  to  their  validity  under  the  constitution. 

We  proceed,  then,  in  the  exercise  of  our  unquestionable  right,  and 
in  the  discharge  of  onr  most  solemn  and  bounden  judicial  duty,  to 
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determine  the  question  whether  the  two  conventions  and  the  legis- 
lature had  the  power,  under  our  fundamental  laws,  to  deprive  the 
plaintiff  in  error  of  the  defense  which  had  accrued  to  him  nraer  the 
law  of  the  land,  as  it  was  clearly  in  force  at  the  time. 

In  view  of  the  frequency  with  which  this  and  analogous  questions 
have  come  before  the  judicial  tribunals  of  the  country,  and  of  the 
elaborate  and  exhaustive  discussion  which  they  have  undergone ;  and 
holding  it  our  solemn  duty  to  be  guided  by  those  principles  of  inter- 
pretation and  construction  which  the  sages  of  American  constitu- 
tional law  have  adopted  and  applied,  and  that  their  conclusions  are 
to  be  received  with  the  highest  respect,  we  shall  not  attempt  any 
protracted  discussion,  but  content  ourselves  with  stating  and  declar« 
ing  the  law  as  it  has  been  handed  down  to  us  by  the  great  founders 
and  expounders  of  the  constitution  who  have  gone  before  us,  and 
whose  memory  is  revered  for  their  purity  of  purpose,  their  love  of 
constitutional  liberty,  far-seeing  wisdom,  and  profound  learning. 

A  statute  retrospective  in  its  character  and  operation,  directly 
affecting  and  divesting  vested  rights,  is  very  generally  considered, 
in  this  country,  as  founded  on  unconstitutional  principles,  and 
consequently  inoperative  and  void.  1  Kent,  453,  citing  Osborne  v. 
Htige^'y  1  Bay,  179 ;  Ogden  v.  BlackledgSy  2  Cranch,  272;  Bedford  7, 
SliilUjig,  4  Serg.  &  Eawle,  401 ;  Society  v.  WTieeler,  2  GalL  105 ; 
Colony  V.  Dublm,  32  N.  H.  432;  Torry  v.  Corliss,  33  Me.  333; 
and  numerous  other  authorities. 

"  It  seems  to  be  the  general  opinion,"  says  Judge  Story  (2  Com. 
on  Con.,  §  1399),  "  fortified  by  a  strong  current  of  judicial  opiAion, 
that,  since  the  American  revolution,  no  state  government  can  be 
presumed  to  possess  the  transcendental  sovereignty  to  take  away 
vested  rights  of  property." 

^^  It  is  to  be  deduced  as  a  correct  conclusion  from  the  decided 
cases,"  says  Sedgwick  in  his  excellent  work  on  statutory  aud  con- 
stitutional law,  ^Hhat  a  statute  which,  without  some  controlling 
public  necessity,  and  for  public  objects,  seeks  to  interfere  Avith 
vested  rights  of  private  property,  is  beyond  the  true  limit  of  legis- 
lative power."  P.  177. 

The  power  to  pass  such  laws  has  been  almost  universally  denied 
to  exist  in  this  country,  under  our  written  constitutions,  inter- 
preted according  to  their  spirit  and  true  meaning ;  and  such  is  also 
ilie  sentiment  and  opinion  of  the  philosophical  and  text- writers  of 
othftr  countries.    Pnffendorf  says,  "  a  law  can  be  repealed  by  the 
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lawgiver;  but  the  rights  which  have  been  acquired  under  it  while 
it  was  in  force  do  not  thereby  cease."  The  same  doctrine  is  to  be 
found  in  Bracton  (Lord  Bacon,  in  Bacon's  abridgement),  and  was  a 
maxim  of  the  civil  law.  It  is  to  be  found  in  many  European  codes 
of  law ;  and  in  England,  where  there  is  no  absolute  restriction  upon 
the  legislative  department  of  the  government,  it  has  been  adhered 
to  with  great  strictness. 

The  principle  being  well  settled  and  established,  the  next  inquiry 
is,  does  the  case  before  us  come  within  it?  A  statute  which  takes 
away  or  impairs  any  vested  rights  is  retrospective  and  retroactive. 
Society  far  Prop,  of  Gospel  v.  Wlieeler,  2  Gall.  105.  And  we  hold, 
both  on  authority  and  principle,  when  a  cause  of  action  is  barred 
by  a  statute  of  limitation,  in  force  at  the  time  the  right  to  sue 
arose,  and  until  the  time  of  limitation  expired,  that  the  right  to 
rely  upon  the  statute  as  a  defense  is  a  vested  right  that  cannot  be 
disturbed  by  subsequent  legislation. 

Judge  CoOLET,  in  his  work  on  constitutional  limitations,  369, 
6ays:  ^'  As  to  the  circumstances  under  which  a  man  may  be  said 
to  have  a  vested  right  to  a  defense,  it  is  somewhat  difficult  to  lay 
down  a  comprehensive  rule.  He  who  has  satisfied  a  demand  can- 
not  have  it  revived  against  him ;  and  he  who  has  become  released 
from  a  demand  by  the  operation  of  the  statute  of  limitations  is 
•equally  protected.  In  both  cases,  the  right  is  gone ;  and  to  restore 
it  would  be  to  create  a  new  contract  for  the  parties — a  thing  quite 
beyond  the  power  of  legislation." 

The  power  of  the  legislature  to  regulate  the  remedy,  or  to  extend 
the  time  of  limitation  before  it  has  completely  run,  are  questions 
not  involved  in  this  case,  and  stand  upon  difierent  principles.  The 
question  is,  as  to  the  power  to  extend  the  time,  when  the  cause  of 
action  is  already  barred ;  and  it  has  been  uniformly  held,  so  far  as 
our  researches  have  extended,  that  it  cannot  be  done.  In  the  case 
of  Woarl  T.  Winfiick,  3  N.  H.  473,  it  was  expressly  held  that  an  act 
of  the  legislature  repealing  an  act  of  limitation  was,  with  respect  to 
all  actions  pending  at  the  time  of  the  repeal,  which  were  previously 
barred,  null  and  void.  This  case,  however,  was  decided  under  a 
provision  in  the  constitution  of  that  state.  But  in  many  other 
oases,  in  the  states  of  Massachusetts,  Michigan,  Arkansas,  Missis- 
sippi, Pennsylvania,  Iowa,  Indiana  and  Vermont,  cited  by  Mr.  Angel 
in  his  highly  esteemed  and  authoritative  work  on  limitations  of 
actions  at  law,  the  same  general  doctrines  seem  to  have  been  held* 
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Aug.  on  Lim.  22,  23,  note.  Although  our  own  courts  seem  not  to 
have  been  called  upon  heretofore  to  adjudicate  this  precise  question, 
jet  they  have  uniformly  held  that  a  claim  barred  by  a  statute  of 
limitation  is  deemed  in  law  to  be  extinguished  and  discharged 
(9  Yerg.  543);  and  consequently  to  reyive  it  is  to  interfere  with  a 
vested  right  In  some  of  the  cases,  and  also  in  some  of  the  text- 
writers,  as  in  Cooley,  365,  the  subject-matter  of  the  controTersy  and 
of  the  application  of  the  doctrine  is  mentioned  as  property;  in 
others,  the  rule  is  stated  as  being  appplicable  to  all  demands  that 
are  barred.  There  can  be  no  difference  in  principle  whether  it  is 
a  right  to  recover  land  or  personal  property  in  specie^  or  damages 
for  the  breach  of  a  contract  or  for  a  tort.  We,  therefore,  hold  sec- 
tion 4  of  the  schedule  of  the  amended  constitution  of  1865,  and 
section  4  of  the  schedule  of  the  new  constitution  of  1870,  and  the 
act  of  May  30, 1865,  chap.  10,  §  1,  so  far  as  by  their  terms  and  effect 
they  authorize  the  institution  of  suits  to  recover  on  demands, 
whether  arising  ex  contractu  or  ez  delicto^  that  were,  at  the  times  of 
these  several  enactments  and  resolutions,  already  barred  by  existing 
laws,  to  be  null  and  void. 

It  is  further  insisted  that  the  alleged  cause  of  action  originated 
during  a  civil  war,  whereby  the  courts  were  closed,  which  continued 
during  the  whole  time  of  the  limitation,  and  for  that  reason  the 
statute  did  not  run.  This  is  a  question  which,  to  our  knowledge, 
has  never  received  in  this  country  any  direct  judicial  consideration, 
and  as  to  which  there  appears  to  be  some  conflict  of  opinion  among 
the  English  authorities.  "It  seems  agreed,"  we  read  in  Bacon's 
Abridgement,  voL  6,  p.  395  (Bouvier's  ed.),  *'that  there  being  no 
court,  or  the  courts  of  justice  being  shut,  ia  no  plea  to  avoid 
the  statute  of  limitation ;  as  where,  after  the  civil  war,  an  assump- 
sit was  brought,  and  the  defendant  pleaded  the  statute  of  limita- 
tion ;  to  which  the  plaintiff  replied,  that  a  civil  war  had  broken 
out;  and  that  the  government  was  usurped  by  certain  traitors  and 
rebels,  which  hindered  the  courts  of  justice,  and  by  which  the 
courts  were  shut  up;  and  that,  within  six  years  after  the  war  ended, 
he  commenced  his  action;  this  replication  was  held  ill,  for  the 
statute,  being  general,  must  work  on  all  cases  which  are  not 
exempted  by  exception."  In  Ouion  v.  Bradley  Academy,  4  Yerg. 
253,  and  in  Cocke  £  Jack  v.  McOinnis,  M.  &  Y.  361,  367,  in  which, 
on  other  grounds,  it  was  insisted  that  the  statute  had  not  run,  it 

was  held,  that  nothing  was  better  settled  than  that  the  courts  can 
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make  no  other  exceptions  to  the  enacting  and  barring  clauses  of 
the  statute,  but  such  as  are  made  by  the  legislature,  for  it  would  be 
legislating  to  do  so.  And  such  seems  to  have  been  the  opinion  of 
our  legislative  bodies  from  the  times  of  the  civil  commotions  and 
disturbances  of  the  reyolutionary  war  down  to  the  present  time,  for, 
by  a  very  old  statute,  to  be  found  in  1  Scott's  Laws  of  Tennessee, 
277,  a  provision  is  made  for  the  suspension  of  the  statutes  of  limita- 
tion, during  ^*  the  intrusion  of  a  destructive  war ;  *'  and  it  is  further  to 
be  seen,  by  a  provision  in  the  same  statute,  that  it  was  the  sense  of 
the  body  that  enacted  that  statute  that  it  had  no  power  to  revive  a 
cause  of  action  that  was  already  clearly  barred.  During  the  con- 
tinuance of  the  war  other  and  similar  laws  were  passed,  all  to 
be  found  preserved  in  the  same  venerable  collection  of  our  early 
statute  laws. 

But  we  do  not  feel  ourselves  called  upon  to  decide  the  question 
at  present,  as  it  does  not  appear  in  this  record  that  the  courts  were 
closed  against  the  institution  of  process  in  the  years  1861  and  1862, 
and  this  could  not,  in  fact>  have  been  made  to  appear,  as  we  judi* 
cially  know  that  such  was  not  the  faci 

(The  remainder  of  the  opinion  is  on  questions  of  practice.) 

Judgment  retmr$$im 


OoYBB,  plaintiff  in  error,  y.  Dayekpobs. 

(IHeiskeU^aOS.) 

Breath  ofpramUe  to  marry — cotv^o/U  between  married  man  andeingUwomem* 

A  contract  bj  a  married  man  with  a  single  woman  to  marry  her,  if  entered 
into  bj  her  in  ignorance  of  his  condition,  is  valid  on  her  part,  and  she  may 
maintain  an  action  for  a  breach  thereof.  But  if,  after  learning  his  con 
dition,  she  freely,  and  oninflnenced  by  fraudulent  representations,  consents 
to  the  continuance  of  the  contract,  the  Jury  may  consider  that  fact  in  mitl* 
gation  of  damages. 

This  was  an  action  for  breach  of  promise  to  marry.    Judgment 
was  rendered  for  defendant  below  and  appeal  brought    We  have 
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omitted  from  the  first  part  of  the  opinion  a  lengthy  history  of  the 
^ase,  not  necessary  to  an  understanding  of  the  decision. 

Tte  material  facts  will  be  found  in  the  opinion. 

R,  ff.  Barton,  for  plaintiff. 

A,  S,  Marks,  Maynard  £  Washburn,  for  defendant 

Nicholson,  C.  J.  The  most  important  question  in  the  case  is, 
whether  there  was  error  in  the  charge  of  the  circuit  judge  to  the 
jury,  in  view  of  the  facte  given  in  evidence.  That  portion  of  the 
charge  on  which  the  question  is  raised  is  as  foUows : 

''  If  the  plaintiff  was  legally  free  to  contract  and  consummate 
marriage,  and  the  defendant  was  not,  because  of  a  then  existing 
marriage,  and  the  parties  entered  into  such  a  contract,  the  plaintiff 
having  no  knowledge  of  the  defendant's  disability  to  cons'immale 
it,  the  defendant  would  be  liable.  *  *  *  *  But  to  authorize  a 
verdict  for  the  plaintiff  under  this  last  stated  proposition,  the  testi- 
mony must  show  the  plaintiff  to  have  acted  in  legal  good  faith  — 
she  must  have  been  wholly  ignorant  of  the  want  of  legal  ability 
on  the  part  of  the  defendant  at  the  time  of  the  contract;  ard 
if,  afterward,  it  came  to  her  knowledge,  and  she  took  steps,  or 
sought  in  any  way,  to  procure  or  secure  its  execution,  or  gave  her 
consent  thereto,  knowing  its  illegality,  she  would  thereby  so  place 
herself  in  the  wrong  as  to  require  her  exclusion  from  the  court.  In 
such  case  the  law  would  require  you  to  find  the  issues  in  favor  of 
the  defendant^' 

There  are  three  counts  in  the  declaration ;  the  first  two  allege 
that  plaintiff,  being  unmarried,  at  the  special  instance  and  request 
of  defendant,  promised  to  marry  the  said  defendant,  and  the 
defendant  then  and  there  promised  to  marry  the  plaintiff;  the  first 
count  alleging  in  a  reasonable  time,  the  second  count  omitting  any 
allegations  as  to  the  time  of  marriage,  etc.  The  third  count  alleges 
that,  in  consideration  that  the  plaintiff,  being  sole  and  unmarried,  at 
the  request  of  the  defendant,  who  falsely  and  fraudulently  repre- 
sented himself  to  be  sole  and  unmarried,  promised  defendant  to 
marry  him  within  a  reasonable  time ;  and  the  plaintiff,  confiding  ui 
defendant's  promise  and  undertaking,  has  hitherto  remained  unmar- 
ried, and  has  alwavs  been  ready  to  marry  the  defendant,  until  she 
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had  notice  lie  was  a  married  man ;  and  the  plaintiff  avers  that  the 
defendant  has  not  married  her,  but,  on  the  contrary,  at  the  time  the 
defendant  made  his  promise,  he  was  married,  and  still  is  married, 
to  another  woman." 

The  evidence  in  the  cause  proves  that  the  contract  of  marriage 
was  made  in  July,  1864,  and  that  at  the  time  defendant  was  a  mar- 
ried man,  but  represented  himself  to  be  unmarried,  and  that  the 
fact  of  his  being  at  the  time  a  married  man  was  not  known  to  plain- 
tiff. Upon  these  facts  the  circuit  judge  charged  the  jury  correctly, 
tliat  plaintiff  would  be  entitled  to  recover.  But,  he  added,  if  after- 
ward it  came  to  her  knowledge  that  he  was  a  married  man,  aud  she 
took  steps  or  sought  in  any  way  to  procure  or  secure  the  execution 
of  the  contract,  or  gave  her  consent  thereto,  knowing  its  illegulit  , 
she  would  thereby  exclude  herself  from  court  If  we  rightly  com- 
])rehend  the  language  of  the  judge,  he  intended  the  jury  to  under- 
stand that,  although  the  plaintiff  would  be  entitled  to  recover  if 
she  was  ignorant  of  defendant's  being  married,  yet,  if  she  did  not 
repudiate  the  contract  when  she  obtained  knowledge  that  he  was  a 
married  man,  she  would  not  be  entitled  to  recover. 

To  apply  tliis  charge  to  the  facts  before  the  jury :  It  was  in  proof 
tliat,  early  in  July,  1864,  the  contract  was  expressly  made, 
Uiough  for  several  months  the  proof  shows  that  there  was  a:i 
implied  promise  on  both  sides.  As  plaintiff  did  not  know  that 
defendant  was  married,  it  was  a  lawful  contract  on  her  part,  and 
she  was  entitled  to  damages  for  its  breach.  But  the  proof  further 
showed,  that,  in  a  short  time  after  the  making  of  the  express 
contract,  plaintiff  was  apprised  of  the  fact  that  defendant  was  a 
married  man ;  and  the  jury  was  instructed  that  if,  upon  obtaining 
this  knowledge,  she  did  not  repudiate  the  conti-act,  but  was  still 
willing  to  carry  it  out  in  a  reasonable  time,  she  would  thereby 
forfeit  all  right  to  recover.  Whatever  may  be  our  views,  as  a  ques- 
tion of  propriety  and  morality,  as  to  the  course  plaintiff  ought  to 
have  pursued  when  she  obtained  knowledge  that  she  had  made  a 
contract  of  marriage  with  a  man  who  was  then  disabled  from 
ox'cuting  the  contract  by  reason  of  his  being  then  married,  we  do 
not  understand  that  she  forfeited  her  right  to  damages,  by  waiting 
a  reasonable  time  to  see  if  he  might  not  be  able,  lawfully,  to  execute 
his  contract. 

In  2  Saunders  on  Pleading  and  Evidence,  347  a  declaration  is  set 
out,  of  which  the  declaration  in  the  present  cause  is  a  coj^y,  on 
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which  the  plaintiff  obtained  a  yerdict.  '^  On  motion  to  irrest  :he 
judgment,  held,  that  the  declaration  showed  a  sufficient  consia^ra- 
tion.  Wild  v.  Harris,  13  Jur.  961 ;  18  L.  J.  297,  C.  P. ;  held,  also, 
that  the  defendant's  promise  was  not  unlawful,  there  being,  at  the 
time  the  promise  was  made,  a  possibility  of  performance,  as  the 
defendant's  wife  might  huvL'  died  within  a  reasonable  time.  Id. 
Held,  also,  that  the  allegations  that  the  plaintiff  remained  unmar- 
ried for  a  reasonable  time,  was  a  sufficient  consideration,  as  being  a 
prejudice  to  her,  caused  by  the  conduct  of  the  defendant.'*  Id. 

In  Chitty  on  Contracts,  468,  is  laid  down  that  "  the  promise  of  a 
man  to  marry  within  a  reasonable  time  is  not  yoid,  although  he 
was  married  at  the  time  of  making  such  promise,  because  his  w^ife 
might  have  died  within  a  reasonable  time." 

While  we  cannot  yield  our  assent  to  this  doctrine  in  its  fuD 
extent,  we  do  approve  the  doctrine  found  in  Addison  on  Con- 
tracts, 678,  that,  "  if  the  party  making  the  promise  was  married  at 
the  time  it  was  made,  and,  consequently,  incapable  of  entering  into 
the  contract,  or  of  performing  it,  the  incapacity  constitutes  no 
excuse  for  non-performance,  unless  it  was  known  to  the  other 
contracting  party  at  the  time  the  promise  was  made  and  accepted," 

It  is  clear  that  when  plaintiff  obtained  knowledge  that  the  defend- 
ant had  not  the  capacity,  by  reason  of  his  having  a  wife,  to  execute 
his  contract,  after  waiting  a  reasonable  time,  she  could  have  sued 
and  recovered  for  a  breach  of  the  contract.  To  such  an  action 
defendant  could  not  have  made  the  defense  that  he  was  married 
when  he  made  the  promise,  for  the  purpose  of  defeating  the  action. 
If  defendant  could  have  defended  such  an  action,  brought  within 
the  time  for  the  limitation  of  actions  on  the  case,  by  showing  that 
after  she  had  knowledge  of  his  being  married  she  consented  to  tlie 
continuance  of  the  contract,  or  took  steps  to  procure  its  consum- 
mation, such  prodf  could  only  have  been  legitimate  in  mitigation 
of  damages,  but  not  to  defeat  her  right  of  action.  2  Saund.  PL  and 
Ev.  348. 

But  to  determine  whether  the  plaintiff  forfeited  her  right  to 
recover  full  damages  by  an  unreasonable  delay  in  suing,  or  by  any 
conduct  beyond  the  simple  delay,  it  is  necessary  to  look  to  the  facts 
as  they  existed  at  the  time  she  learned  that  defendant  was  a  married 
man,  and  to  the  circumstances  which  controlled  her  in  delajing  her 
action.  It  will  have  been  seen  by  the  history  of  the  case,  as  we 
have  given  it,  that  it  was  not  until  the  plaintiff  had  expressly 
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accepted  his  proposal  of  marriage  that  he  communicated  to  her 
the  fact  that  he  was  not  then  free  to  marry  her.  He  withheld  this 
fact  from  her  until,  by  his  persistent  appliances,  he  had  secured  her 
affections  and  her  confidence.  He  had  told  her  that  he  had  been 
married,  but  he  had  also  assured  her  that  he  was  then  free  to  marry 
again.  But  after  he  became  satisfied  that  he  was  secure  in  having 
won  her  love  and  her  confidence,  he  disclosed  to  her  the  fact  that 
he  was  not  then  free  to  marry  her,  as  he  had  before  thought,  and  as 
he  had  told  her  he  was,  but  that  he  was  not  free  from  his  wife, 
simply  because,  from  oversight  or  negligence,  the  papers  for  their 
separation,  which  had  been  prepared  and  agreed  on,  had  not  been 
executed.  He  assured  her,  in  substance,  that  this  was  a  mere  mat- 
ter of  form;  that  he  would  have  no  trouble  in  arranging  it  She 
confided  in  and  believed  him.  It  is  possible  that  he  was  honest  in 
these  assurances,  but,  whether  he  was  acting  honestly  or  fraudulently, 
she  believed  his  statements,  and  doubted  not,  that,  within  a  short 
time,  the  slight  obstacle  in  the  way  of  the  marriage  would  be 
removed.  In  her  situation  it  was  not  probable  that  she  would 
suspect  the  fraudulent  device  to  which  he  was  resorting  to  continue 
the  dominion  which  he  knew  he  had  acquired  over  her.  From  the 
moment  she  yielded  to  him  her  heart,  and  agreed  to  become  his 
wife,  she  became  an  easy  victim  of  his  misrepresentations.  When 
he  wrote  to  her  that  he  would  soon  be  free  to  marry  her  she  beUeved 
him,  because  she  loved  him,  because  she  was  already  ifi  vhiculis. 

To  hold  that  she  lost  her  right  to  full  damages  by  delaying  to  sue 
under  such  circumstances  would  be  to  hold  that  defendant  could 
avail  himself  of  his  fraud  in  procuring  her  to  delay  in  order  to 
relieve  himself  of  his  liability  for  damages  for  the  original  fraud  in 
procuring  from  her  a  promise  of  marriage.  So  far  from  being 
relieved  from  the  liability  growing  out  of  his  original  fraud,  by 
exerting  his  power  over  her  to  induce  her  not  to  repudiate  the  con- 
tract on  her  part,  he  estopped  himself  from  relying  on  such  a 
defense,  if  she  delayed  at  his  urgent  request,  or  if  she  did  so  in 
consequence  of  his  false  and  fraudulent  representations.  His  con- 
duct, if  fraudulent,  in  procuring  her  to  continue  her  promise  after 
she  knew  that  he  was  married  would  be  an  aggravation  of  his  fraud 
in  imposing  upon  her  ignorance  in  the  first  instance. 

By  reference  to  the  history  of  his  conduct  from  July,  1864,  to  the 
close  of  the  next  year,  it  is  in  proof  that,  day  after  day,  week  after 
week,  and  month  after  month,  he  continued  his  efforts,  by  urgent  and 
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passionate  appeals,  and  by  a  snccession  of  false  promises,  operating 
upon  her  hopes,  to  still  further  influence  her  passions,  and  to  induce 
her  not  to  repudiate  her  engagement.  This  artful  and  effective 
scheme  of  influencing  the  plaintiff,  situated  as  she  was,  seems  to 
have  been  successfully  practiced  down  to  his  last  letter  in  Novem- 
ber, 1865,  in  which  he  still  repeated  his  assurances  of  an  early 
consummation  of  their  hopes,  and  his  urgent  request  that  she  should 
adhere  to  her  promise.  During  all  this  time,  her  passionate  devotion 
to  him,  while  it  blinded  her  to  his  fraudulent  devices,  subjected 
her  to  his  constant  and  continuing  influence.  Under  such  circum- 
stances, it  was  error  in  the  circuit  judge  to  tell  the  jury  that  plaintiff 
must  be  excluded  from  court  if  she  failed  to  repudiate  the  contract, 
upon  learning  that  defendant  was  a  married  man.  The  jury  ought 
to  have  been  left  to  determine  the  fact  whether  she  was  not  induced 
to  continue  to  assent  to  and  recognize  the  contract  by  the  influence 
exerted  over  her  by  the  defendant 

They  ought  to  have  been  told  that  if,  afber  she  learned  he  was  a 
married  man,  she  freely  and  understandingly,  and  uninfluenced  by 
fraudulent  misrepresentations,  consented  to  the  continuance  of  the 
contract,  or  took  steps  to  secure  its  consummation,  they  might  look 
to  such  facts  in  mitigation  of  damages,  but  that  such  proof  would 
not  defeat  her  right  of  action.  In  charging  that  such  proof  would 
exclude  her  from  court,  and  defeat  her  right  to  recover,  there  wae 
clear  error. 

The  remainder  of  the  opinion  relates  to  questions  of  practice. 
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SiATB  ex  reL  Outbb  et  al  y.  Warhoth  ri  alt,  appellantB. 

(23  La.  An.  L) 
Limit  of  judidai  pou>er — Ifandamui, 

In  organization  of  the  federal  and  state  goyemmentB,  three  sepazate  bodies  of 
magistracy  were  established,  the  legislative,  executive  and  Jadldal.  It  warn 
intended  that  the  functions  of  each  of  these  should  be  separate  and  dis- 
tinct within  its  own  sphere,  and,  as  far  as  practicable,  independent  of 
those  of  the  other  branches.  Neither  branch  is  permitted  to  exercise  the 
powers  appropriately  belonging  to  another. 

rhe  doctrine  that  there  is  a  distinction  between  a  purely  ministerial  act  and 
one  in  the  discretion  of  the  executive,  and  that  the  performance  of  the 
former  by  the  executive  may  be  enforced  by  judicial  order,  accords  to  the 
judiciary  the  large  discretion  of  determining  the  character  of  all  acts 
which  would  infringe  the  right  of  the  executive  to  use  discretion  in  deter- 
mining the  same  question. 

Therefore  a  writ  of  mandamus  will  not  issue  to  compel  the  chief  executive  to 
perform  an  act  required  by  law  to  be  done  by  him. 

Appeal  from  the  sixth  district  court  of  New  Orleans.    The  bctM 
api)ear  in  the  opinion. 

T.  A.  Bartlette,  for  relator. 

A  Beldeuy  attorney-general,  and  Henry  C.  DibbUy  for  defendantSi 

Taliaferro,  J.    This  appeal  is  taken  by  the  defendants  and  the 
intervenor  from  a  judgment  of  the  lower  court,  dismissing  the  inter* 
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yention  and  rendering  peremptory  a  mandamus  issued  upon  tlie 
application  of  the  relators  against  the  governor  of  the  state  to  com- 
pel him  to  execute  and  deliyer  to  them  forty-eight  state  honds,  which, 
they  allege,  they  are  entitled  to  receive  in  payment  of  certain  public 
work  authorized  to  be  done  by  the  act  of  the  legislature,  approved 
8th  of  September,  1868,  entitied  "An  act  to  provide  for  the  im- 
provement of  the  navigation  of  Red  river."  The  state  intervened, 
alleging  that  the  act  of  the  legislature  authorizing  the  issue  of  the 
bonds  which  the  relators  seek  to  obtain  is  unconstitutional  and 
void,  on  the  ground  that  it  is  not  in  conformity  with  article  one 
hundred  and  eleven  of  the  state  constitution.  On  the  part  of  the 
defendants  it  is  contended  that  the  court  is  without  jurisdiction  of 
the  subject-matter ;  that  it  is  not  invested  with  power  to  compel  by 
mandamus  the  chief  executive  officer  of  the  state  to  perform  acts 
within  the  spheil  of  his  department.  The  defendants  also  allege 
the  unconstitutionality  of  the  act  of  the  legislature,  under  which 
the  relators  demand  the  bonds.  That  act  authorized  improvements 
to  be  made  in  the  navigation  of  a  portion  of  Red  river  above  Shreve- 
port,  and  provided  for  a  survey  and  letting  out  of  the  work,  and  for 
payment  for  it,  by  state  bonds  to  be  delivered  to  the  contractors 
upon  completion  of  the  work,  and  the  presentation  of  the  certificjite 
of  the  commissioners  appointed  on  the  part  of  the  state  that  the 
work  has  been  completed  according  to  the  contract.  Section  five 
provides  that  "  the  governor  of  the  state  shall  cause  to  be  prepared 
and  printed  the  number  of  bonds  necessary  for  delivery  to  the  con- 
tractor," etc.,  "  and  which  said  bonds  shall  be  signed  by  the  governor 
and  countersigned  by  the  auditor  and  treasurer,  and  delivered  to  the 
auditor  and  issued  by  him  to  the  contractors,"  etc. 

The  intervention,  we  think,  was  properly  dismissed ;  the  question 
of  the  constitutionality  of  the  act  cannot  be  inquired  into  in  this  pro- 
ceeding. The  only  inquiry  is,  as  to  the  power  or  authority  of  the 
court  to  order  by  writ  of  mandamus  the  performance  by  the  governor 
of  the  acts  required  by  the  law  to  be  done  by  him;  and  this  requires 
us  to  refer  briefly  to  the  three  divisions  of  power  established  in  the 
foundation  of  the  federal  and  state  governments.  In  the  organiza- 
tion of  the  United  States  government  its  framers  adopted,  as  a  prin- 
ciple, that,  in  order  to  its  stability  and  faithful  administration,  the 
powers  of  the  government  should  be  distributed  between  different 
orders  of  functionaries,  watching  and  balancing  each  other.  Three 
separate  bodies  of  magistracy  were  therefore  established — the  legis- 
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lative,  the  execatiye  and  the  judicial  It  was  intended  that  the 
functions  of  these  coordinate  branches  of  the  goyemment  should  be 
conjointly  exercised^  but  that  the  functions  of  each  should  be  sepa- 
rately and  distinctly  exercised  within  its  own  sphere,  and,  as  far  as 
practicable,  independently  of  those  of  the  other  bi*anches.  Neither 
branch  is  permitted  to  exercise  the  powers  appropriately  belonging  to 
another.  An  extreuie  jealousy  of  the  least  encroachment  by  one  of 
the  departments  upon  the  powers  of  another  has  constantly  existed 
ever  since  the  adoption  of  the  constitution  of  1787 ;  and  very  much  of 
the  political  agitation  that  has  arisen  in  this  country  had  for  its  cause 
the  alleged  usurpation,  by  some  one  of  the  branches,  of  the  powers 
and  functions  of  another.  The  subject  must  always,  from  its  nature, 
be  a  delicate  one,  and  we  accordingly  find  that,  when  cases  involv- 
iug  questions  relating  to  such  interference  have  been  presented  to 
tlie  judiciary,  either  federal  or  state,  the  courts  nave  always  pro- 
ceeded with  hesitancy  and  caution.  Direct  decisions  on  questions 
oT  this  character  are  not  numerous,  and  those  determined  by  the 
state  courts  are  not  entirely  in  harmony  with  each  other.  Of  the 
cases  which  have  been  presented  to  our  consideration  by  counsel,  a 
decided  majority  ignore  the  power  of  the  judiciary  to  order,  by  pro- 
cess of  mandamus,  the  performance  of  an  act  required  by  law  to  be 
done  by  the  chief  executive  officer  of  the  state.  A  difficulty  of  no 
inconsiderable  magnitude,  we  appi'ehend,  arises  from  the  attempt  to 
establish  that  a  distinction  is  to  be  taken  between  an  act  pui'ely  and 
simply  ministerial,  and  one  in  which  a  discretion  to  perform  it  or 
not  remains  with  the  executive,  and  thence  to  conclude  that  the 
performance  of  the  mei'e  ministerial  act  by  the  'executive  may  be 
enforced  by  the  judicial  order  of  a  court  We  think  this  doctrine 
objectionable  in  this,  that  it  accords  to  the  judiciary  the  large  dis- 
cretion of  determining  the  character  of  all  acts  to  be  performed  by 
the  chief  executive  officer,  as  being  merely  ministerial  or  otherwise. 
This  would  infringe  the  right  of  the  executive  to  use  discretion  in 
determining  the  same  question.  He  must  be  presumed  to  have  this 
discretion,  and  the  right  of  deciding  what  acts  his  duties  require 
him  to  perform ;  otherwise  his  functions  would  be  trammeled,  and 
the  executive  branch  of  the  government  made  subservient,  in  an 
important  feature,  to  the  judiciary. 

The  celebrated  case  of  Marhury  v.  Madison^  1  Granch,  137,  is  one 
usually  referred  to  in  discussing  questions  of  the  kind  under  con- 
lideration,  and  clifferent  deductions  have  been  drawn  from  it,  so  as 
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to  present  authority  on  both  aides  of  the  question.  The  £EU)t8  of 
the  case  are,  that  shortly  before  the  retirement  of  the  elder  Adams 
from  the  presidency,  Marbury  was  appointed  to  the  office  of 
justice  of  the  peace  for  the  District  of  Columbia.  His  commission 
was  made  out,  signed  by  the  president,  and  the  great  seal  of  the 
United  States  attached.  It  was,  however,  not  delivered  before  the 
expiration  of  Mr.  Adams'  term  of  office;  and,  upon  the  incoming 
of  the  next  administration,  Mr.  Jefferson  instructed  Mr.  Madison, 
then  secretary  of  state,  not  to  deliver  the  commission.  Thereupon 
Marbury  applied  to  the  supreme  court  of  the  United  States  for  a 
writ  of  mandamus  ordering  the  secretary  to  deliver  the  commission. 
The  court  decided  that  it  had  not  original  jurisdiction  of  the  case, 
vid  dismissed  the  application,  but  intimated  very  clearly  that  the 
writ  might  be  issued  by  a  competent  court  But  this  case  affords 
no  satisfactory  guide  in  deciding  the  one  at  bar.  From  the  scope 
of  the  reasoning  in  the  Marbury  case,  and  in  its  entirety,  we  find 
nothing  clearly  announcing  that  a  mandamus  could  properly  be 
directed  to  the  president  of  the  United  States  ordering  him  to  per- 
form any  act  within  the  range  of  his  official  duties.  In  that  case 
the  court  seems  to  have  assumed  that,  over  the  matter  involved,  the 
president  had  no  further  control;  that  it  had  passed  beyond  hia 
jurisdiction  or  cognizance ;  that  all  the  action  he  was  required  to 
take  in  it  had  been  taken ;  that  he  had  no  further  interest  or  con- 
cern about  it;  that  it  was  not  incumbent  upon  him  to  deliver  the 
justice's  commission,  and  that  he  had  not  been  required  to  deliver 
it ;  that  the  commission  lay  in  the  secretary  of  state's  office  to  be 
given  to  the  appointee  when  he  applied  for  it ;  that  the  act  to  be 
done  was  simply  the  manual  delivery  of  the  document  by  the  secre- 
tary, or  one  of  his  clerks,  to  Mr.  Marbury,  and  that,  under  this 
state  of  facts,  the  mandamus,  had  one  been  directed  to  the  secre- 
tary to  perform  the  act,  would  have  been  no  encroachment  upon 
the  rights  of  the  executive.  A  right  in  the  judiciary  to  interfere 
with  or  encroach  upon  the  rights  or  functions  of  the  executiye  is 
distinctly  and  ex  induatria  disavowed,  l^evertheless,  it  is  a  matter 
of  history  that  Mr.  Jefferson,  one  of  the  founders  of  the  govern- 
ment, and  well  versed  in  the  knowledge  of  its  character,  eminent 
as  a  statesman  and  politician,  and  respectable  as  a  jurist,  never 
conceded  the  correctness  of  the  views  taken  of  that  subject  by  the 
very  learned  and  able  chief  justice,  and  ever  held  that  the  doctrine 
enunciated  in  the  ohiter  dictum  of  Judge  Marshall  sanctioned  au 
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encroachment  upon  the  powers  of  the  executive  department  which 
is  incompatible  with  their  independent  exercise. 

When  the  official  acts  to  be  performed  by  the  executiye  branch  of 
the  gorerument  are  divided  into  ministerial  and  political^  and  courts 
assume  the  right  to  enforce  the  performance  of  the  fonper,  it  opens 
a  wide  margin  for  the  exercise  of  judicial  power.  The  judge  may  say 
what  acts  are  ministerial  and  what  political.  Circumstances  may 
arise  and  conditions  may  exist  which  would  require  the  governor  of  a 
state  in  the  proper  exercise  of  his  duty,  and  with  regard  to  the  in- 
terests of  the  state,  not  to  perform  a  ministerial  act  Is  the  judge  to 
determine  his  duty  in  such  a  case,  and  compel  him  to  perform  it?  The 
reasons  of  the  executive  for  the  non-performance  of  an  act  the  judge 
may  never  know,  or,  if  brought  to  his  knowledge,  he  may  review  and 
overrule  them,  and,  in  so  doing,  assume  political  functions.  He  would 
determine  in  such  a  case  the  policy  of  doing  the  act  The  legislator 
himself  who  prescribed  the  act  might  hold  the  executive  harmless 
while  the  judge  condemned  him.  In  cases  where  the  question  of  the 
right  of  state  courts  to  issue  writs  of  mandamus,  compelling  the 
chief  executive  officer  of  the  state  to  perform  acts  appertaining  to 
his  functions,  we  find  that  decisions  adverse  to  the  existence  of  such 
right  have  been  rendered  by  courts  of  the  last  resort  in  Maine,  New 
Jersey,  Illinois,  Missouri,  Arkansas,  Georgia  and  Texas,  to  which 
may  also  be  added  a  very  recent  case  decided  in  Rhode  Island.  In 
Ohio  and  North  Carolina  a  different  view  has  been  taken.  It  was 
held  in  tliese  states,  that  a  mandamus  might  issue  against  the  gov- 
ernor of  a  state,  to  compel  the  performance  of  mere  ministerial  acts. 
Of  the  decisions  of  this  question  in  our  sister  states,  those  determin- 
ing against  the  rights  of  the  judiciary  to  interpose  its  authority  in 
matters  relating  to  the  duties  and  functions  of  the  executive  depart- 
ment, we  regard  as  greatly  preponderating  in  number  and  weight 
of  authority. 

A  case  decided  in  Illinois,  in  1857  {The  People  ex  rel  v.  Bhsell^ 
19  111.  230),  is  identical  with  the  one  before  us.  An  application  waa 
filed  by  the  relator,  asking  for  a  writ  of  mandamus  commanding 
the  governor  of  Illinois  to  issue  to  the  relator  certain  interest  bonds 
or  certificates  to  which  he  claimed  to  be  entitled-  In  that  case  the 
supreme  court  of  Illinois  said :  "  We  have  no  power  to  compel  either 
of  the  other  departments  of  the  government  to  perform  any  duty 
which  the  constitution  or  the  law  may  impose  upon  them,  no  mat- 
ter how  palpable  such  duty  may  be,  any  more  than  either  of  those 
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departmeuts  may  compel  ns  to  perform  our  duties.  The  governor 
is  and  must  be  as  independent  of  us  as  is  the  legislature,  or  as  we 
are  of  either  of  them.  So  far  as  the  question  of  power  or  jurisdiction 
is  concerned,  there  can  be  no  difference  whether  the  act  or  omission 
may  affect  one  or  many;  whether  it  may  be  prejudicial  to  the  righ's 
of  an  individual,  or  the  whole  community.  What  difference  whether 
the  executive  act  required  by  law  be  to  order  an  election,  or  appoint 
an  officer,  or  issue  a  bond  ?  Upon  the  governor  alone  must  the 
responsibility  rest  of  acting  or  refusing  to  act." 

A  member  of  the  court  concurring,  adds :  "  The  executive  has 
certain  duties  imposed  upon  him  by  the  constitution  and  the  laws 
of  the  state.  Should  he  fail  to  perform  them,  without  justifiable 
reasons  therefor,  and  the  public  be  injured,  impeachment  and 
deprivation  of  office  would  follow.  This  court  has  no  control  over 
him  to  compel  him  to  perform  any  public  duty.  In  his  sphere  he 
is  independent  of  the  court.  Should  he  consent  to  appear,  asking 
our  opinion  on  a  point  of  duty,  it  would  be  readily  given.  We  can- 
not compel  him  to  appear,  and  no  order  we  might  issue  for  such 
purpose  could  be  available,  should  he  resist.  In  matters  of  public 
duty,  we  remit  him  to  the  high  tribunal  of  his  own  conscience  and 
the  public  judgment." 

A  supervisory  control  by  one  of  the  coordinate  branches  oi  the 
government  over  the  functions  and  duties  of  another  branch  would 
necessarily  diminish  the  responsibility  of  the  branch  whose  func- 
tions were  encroached  upon.  The  more  distinct  and  independent 
the  action  of  public  functionaries,  the  stronger  and  more  direct 
their  responsibility.  This  ground  of  responsibility  was,  doubtless, 
one  of  the  purposes  aimed  at  by  the  framers  of  the  government,  in 
the  separation  of  powers.  Constitutional  provisions  were  wisely  made 
for  the  punishment  of  officials,  however  exalted,  for  dereliction  of 
duty.  But,  at  the  same  time,  something  was  necessarily  to  be 
intrusted  to  the  intelligence  and  probity  of  the  officer  who,  from  a 
consciousness  of  the  trust  and  confidence  reposed  in  him,  would  be 
thereby  induced  to  discharge  his  duties  honestly,  from  a  sense  of 
honor  and  propriety. 

We  are  satisfied,  from  the  views  we  have  taken  of  this  subject, 
that  there  is  error  in  the  order  of  the  court  below  rendering  the 
mandamus  peremptory.  It  is  therefore  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  lower  court  be  annulled,  avoidetl 
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and  leTersed.    It  is  farther  ordered  that  the  writ  of  mandamus  be 
set  aside  and  disdharged,  the  relators  paying  costs  in  both  oonrts. 

Behearing  refiued. 


D'Armokd  t.  Dubosb,  appellant 

(»La.  An.  m.) 
BMence —  UncanMUd  renwue  ttamp. 

The  falliue  to  properly  cancel  United  Statea  revenue  atampa  afilzed  to  aa 
Instniment  doea  not  render  it  invalid  or  incapable  of  being  introdaoed  la 
evidence. 

Appeal  from  fifth  distriot  court,  parish  of  East  Felidana. 
0ros8  d  HardeSf  and  Race,  Foster  A  B.  T.  Merriek,  for  plaintiff. 
Keman  d  Lyons,  for  defendant 

Howe,  J.  The  defendant,  appellant,  contends  that  the  court  a  qua 
erred  in  receiving  in  evidence  the  note  sued  upon,  because,  having 
upon  it  the  amount  of  stamps  required  by  the  laws  of  the  United 
States,  those  stamps  were  not  properly  canceled. 

We  are  of  opinion  that  the  court  did  not  eiT.  The  internal 
revenue  laws  of  the  United  States  provided  a  special  method  of  can- 
cellation and  a  penalty  for  its  non-observance;  but  wc  are  not 
advised  that  they  anywhere  provide  that  instruments  on  which  ^he 
proper  stamps  have  been  affixed,  but  not  properly  canceled,  shal  be 
invalid,  or  incapable  of  being  introduced  in  evidence. 

It  is  therefore  ordered  that  the  judgment  appealed  fron    V 
affirmed,  with  costs. 
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Eehbeb  ei  dL  y.  Southbbk  Express  Oompany,  appellant 

(»  La.  Ail  158.) 
Common  carrier — SUpfukOiian  UmUing  UabUUy  of —  Whon  not  hi/ndinff. 

The  defendants  received  from  plaintiff's  agent  a  package  of  gold  for  trans, 
portation.  The  defendants'  derk  in  charge  of  the  office  was  informed,  at 
the  time,  of  the  contents  of  the  package,  and  directed  to  collect  for  its  car- 
riage from  the  person  receiving  it.  The  package  was  lost  while  being 
transported.  Held,  that  the  defendants  were  liable  for  the  full  value  of  the 
package,  and  that  the  fact  that  the  plaintifib'  agent  accepted  a  receipt  in 
which  it  was  set  forth  that  the  package  was  an  ordinary  one,  and  that  the 
liability  of  the  company  therefor,  in  case  of  loss,  should  not  exceed  $50,  did 
not  operate  to  so  limit  its  liability. 

Appeal  from  fourth  district  court  of  New  Orleans. 

Early  in  January,  1866,  the  plaintiffs,  being  in  Mobile,  instructed 
their  agent  in  New  Orleans  to  purchase  and  forward  them  $4,000  in 
gold.  The  agent  obtained  the  gold,  and  placed  the  same  in  the 
hands  of  the  defendants'  clerk  in  charge  of  its  office  at  New  Orleans 
for  transportation  to  Mobile.  According  to  the  testimony  of  the 
agent,  the  gold  was  placed  in  an  oil  canvas,  then  enveloped  in  stiff 
brown  paper,  tied  and  sealed  with  wax,  with  the  impression  "  G.  0." 
on  the  wax  in  three  or  more  different  places.  A  small  piece  of  white 
writing  paper,  containing  the  name  and  place  of  business  of  the 
sender  and  the  address  of  the  plaintiff  was  pasted  upon  the  pack- 
age. At  the  time  of  delivery,  the  agent  said  to  the  clerk  who 
received  it :  "  This  is  gold  "  —  at  the  same  time  placing  it  upon  the 
counter.  He  was  asked  by  the  clerk  who  was  sending  it,  and  stated 
that  he  was,  giving  his  name  and  address,  whereupon  the  clerk  made 
an  entry  in  a  book,  and  then  placed  the  package  on  a  shelf  by  itself 
in  the  rear  of  the  counter.  No  agreement  was  made  with  regard  to 
the  amount  to  be  paid  for  the  transportation  of  the  package,  but 
the  clerk  was  told  that  the  charges  would  be  paid  at  Mobile,  which 
he  acquiesced  in. 

The  way-bill  of  the  express  company  for  February  1,  1866,  has 
an  entry  "  Ooppell,  Kember  &  Gteorge,  Mobile,  freight  50.'* 

By  the  testimony  of  one  of  defendants'  employees,  it  appears  that 
the  agent,  at  the  time  of  delivering  the  package,  accepted  a  receipt 
therefor,  in  which  the  package  was  described  as  an  ordinary  one,  and 
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containing  a  clause  limiting  the  amount  of  the  company's  liability 
for  loss  to  fifty  dollara  The  agent  testified,  however,  that  he  did 
not  notice  the  Umitation  until  his  attention  was  called  to  it  after  he 
he  had  become  acquainted  with  the  loss  of  the  gold. 

0.  M.  Cornell  £  Son,  for  plaintiffs. 

ff.  0.  Lovey  and  E.  C,  Billings  for  defendants. 

Taliaferro,  J.  (after  commenting  on  and  setting  forth  at 
some  length  the  facts  and  evidence).  "We  think  it  clearly  estab- 
lished that  the  company  received  the  package  of  gold  with  full 
knowledge  of  its  contents.  The  statement  by  one  of  the  de- 
fendants' witnesses  that  Coppell  told  him,  after  the  loss  of  the 
package,  that  when  he  delivered  it  for  transmission,  and  in 
formed  the  clerk  of  its  contents,  the  latter  did  not  hear  him, 
being  at  the  time  engaged  in  conversation  with  another  clerk, 
appears  to  be  intiinsically  entitled  to  little  weight.  It.  seems 
improbable  that  a  man  of  ordinary  prudence  and  business  capac- 
ity would  deposit  in  the  office  of  an  express  company  a  package 
containing  four  thousand  dollars  in  gold,  tell  a  clerk  who  did  not 
hear  him  that  it  contained  gold,  and  use  no  further  effort  to  make 
himself  understood  as  to  what  the  commodity  was  that  he  desired 
to  transmit.  Certainly  such  evidence  cannot  avail  the  company 
against  the  clear,  distinct  and  positive  statement  of  the  agent,  that 
the  clerk  to  whom  he  delivered  the  package  inquired,  upon  being 
informed  of  its  contents,  in  whose  name  it  was  to  be  shipped,  made 
an  entry  in  a  book,  received  the  package,  and  laid  it  away  on  a 
shelf  in  the  rear  of  the  counter,  separately  and  apart  to  itself,  there 
being  upon  the  shelf  no  other  package  or  other  articles.  In  addi- 
tion to  this,  the  careful  manner  in  which  the  package  was  made 
up  and  secured  by  fastenings,  sealed  with  wax,  having  impressed 
upon  it  the  initials  of  the  consignor,  and,  upon  a  white  slip  of  paper 
attached,  the  names  and  i*esidence  of  the  consignees,  and  also  the 
great  weight  of  a  package  of  so  small  a  bulk,  were  all  indications 
which  could  not  be  disregarded  that  its  contents  were  of  greater 
value  than  ordinary  small  packages  of  goods.  No  attempt  is  made 
by  the  defendants  to  account  for  the  loss  of  the  gold  which  they 
received  for  transpoiiation.  They  rely  upon  the  receipt,  which  does 
not  show  that  the  package  was  received  as  being  of  greater  vahie 
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than  would,  m  the  eyent  of  its  loss,  render  the  company  liable  for 
more  than  fifty  dollars. 

Under  the  circumstances,  and  the  state  of  facts  presented  in  this 
case,  we  think  the  plaintifGs  should  recoyer.  They  fulfilled  the 
most  important  condition  set  forth  in  the  receipt,  that  of  mak- 
ing known  the  value  of  the  tiling  to  be  shipped.  This  oot  neces- 
sarily preceded  the  making  out  and  delivery  of  the  receipt  Know- 
ing the  value  of  the  package  received  for  transmission,  good  fiiith 
imd  fEtir  dealing  required  that  the  defendants  should  have  specified 
its  value  in  their  receipt  which  they  delivered  to  the  plaintiff's 
agent,  who  received  it  from  the  company's  clerk.  The  latter  had 
every  reason  to  believe  that  the  former  took  it  as  an  aoknowledg- 
ment  of  the  possession  of  the  gold,  and  an  agreement  to  carry  it  to 
Mobile.  The  facts  more  strongly  warrant  this  conclusion  than,  as 
intimated  in  argument,  that  the  agent  was  acting  disingenuously 
by  aiming  to  get  the  transportation  for  a  very  trifling  sum,  think- 
ing, at  the  same  time,  the  company  would  be  responsible  if  the 
gold  were  lost. 

For  these  reasons  we  think  the  decision  of  the  lower  court  ought 
to  be  adhered  to. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  afl&rmed,  with  costs  in  both  courts. 

Rehearing  refusetL 


SuooBssioK  OF  Jesse  W.  Wildbb. 

(»  La.  An.  219.) 
(Jfenfliei  of  lam — Ante-nuptial  eontraet  ^  miner. 

An  ante-naptial  contract  was  made  in  the  state  of  MissisBippi  hy  a  female 
minor  with  her  intended  husband.  The  contract  was  to  be  canied  oat  In 
the  state  of  Louisiana,  where  the  husband  and  wife  resided  after  marriage. 
Held,  that  the  capacity^  of  the  parties,  as  well  as  the  form  of  the  contract, 
moat  be  governed  hy  the  laws  of  Mississippi,  while  its  effect  must  be  gov 
erned  hj  those  of  Louisiana. 

To  ascertain  whether  such  a  contract  is  for  the  benefit  of  the  minor,  so  as  to 
determine  whether  it  is  void  or  voidable,  the  lex  lad  eontraetui  alone 
must  be  considered. 

Under  the  common  law,  as  administered  in  the  United  States,  the  generft) 
rule  is,  that  the  contracts  of  minors  are  voidable  only,  and  not  void.     The 
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exception  ia,  where  the  oontnd  on  ita  face  appeani  neoeflsarilj  prejsdlcial 
to  the  minor. 
Where  nothing  appears  on  the  face  of  a  marriage  oontract  neoeesarilf  prejn- 
didal  to  the  minor  wife,  it  ia  voidable  only,  and,  if  not  diaaffirmed  bj  her 
when  ahe  haa  the  eKptudty  ao  to  do,  will  be  binding  on  her. 

Appbal  from  the  aeoond  distiiot  court  of  New  Orleans. 

Oeorge  Wilder  inatituted  this  suit  against  Mrs.  Jordan^  his  step- 
mother,  and  her  two  children  (his  co-heirs),  for  partition  of  Qie 
property  of  the  succession  of  his  father,  Jesse  W.  Wilder. 

lii  November,  1854,  Jesse  W.  Wilder,  of  New  Orleans,  married 
Harriet  A.  Bartholomew,  of  the  county  of  Hancock  and  state  of 
Mississippi,  at  the  residence  of  her  father,  in  said  county  and  state, 
and  in  a  few  days  thereafter  removed  to  New  Orleans,  where  they 
continued  to  reside  until  the  death  of  Wilder,  in  January,  1862. 
On  the  day  and  at  the  place  of  the  marriage,  and  just  befoie  its 
celebration,  the  ante-nuptial  agreement,  or  marriage  contract  in 
question,  was  executed.  The  plaintiflT,  George  Wilder,  the  iseue  of 
a  former  marriage,  was  then  a  minor.  A  witness,  who  was  present 
at  the  marriage,  describes' Jesse  W.  Wilder  as  old  and  infirm^  ahd 
his  bride  as  a  charming  girl  of  about  seventeen. 

The  marriage  contract  declares :  ^^  That  whereas,  a  marriage  ia 
intended  presently  to  be  solemnized  between  said  Jesse  and  Harriet, 
and  they  are  desirous,  prior  to  that  event,  to  settle  their  respective 
estates  according  to  purposes,  uses  and  limitations  intended  and 
desired,  so  that  the  right,  title  and  interests  may  be  defined,  and 
not  to  be  affected  by  the  contemplated  union;  and  whereas,  the 
said  Wilder  is  engaged  in  business  in  the  city  of  New  Orleans,  with 
a  capital  of  $5,000,  or  more  or  less,  which  (as  well  as  any  other 
property  in  which  said  capital,  and  the  profits  accruing  therefrom, 
may  be  now  or  hereafter  invested)  he  desires  to  keep  free  from  and 
unaffected  by  any  claim,  right,  restraint  or  contingency  arising  out 
of  his  marriage  with  said  Harriet ;  and  whereas,  said  Harriet  A. 
Bartholomew  is  the  owner  of  a  slave  woman  named  Lucinda,  con- 
veyed to  her  by  notarial  act  of  record  in  the  office  of  E.  L.  Lewis, 
notary  public,  in  the  city  of  New  Orleans,  which  said  slave  and 
her  issue,  together  with  any  other  estate,  real  or  personal,  to  which 
she  is  now  entitled  or  which  she  may  hereafter  acquire  or  receive 
by  gift,  devise  or  inheritance,  she  desires  to  render  subservient  to 
her  own  comfort  and  control  during  the  contemplated  coverture^ 
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with  the  i>ower  of  alienation,  devise  or  bequest  oejond  the  inter- 
ference or  restraint  of  her  intended  husband.  Now,  therefore,  said 
Harriet  relinquishes  and  abandons  all  right,  title,  claim  or  interest 
whatever  which  she  might  otherwise  have  acquired  in  the  real  and 
personal  property  of  said  Jesse  W.  Wilder,  and  he  renounces  all 
right,  title  or  claim  of,  in  or  to  the  property,  real  or  personal,  of  said 
Harriet,  leaving  her  free  to  sell,  incumber,  devise  or  bequeath  the 
same,  or  any  part  of  it,  according  to  her  own  pleasure,  as  though 
she  was  ferns  sole.  And  said  Lewis  Bartholomew  is  charged  to 
make  undev  her  order  any  and  all  proper  conveyances,  assurances, 
etc  Said  Jesse  W.  Wilder  and  Harriet  A.  Bartholomew,  respect- 
ively, do  hereby  reserve  and  retain  the  entire  and  absolute  control 
in  and  over  their  respective  estates  and  property  as  now  owned  by 
each,  and  which  fnay  be  acquired  during  their  coverture^  with  the 
right  and  power  to  each  from  and  after  the  contemplated  marriage, 
and  at  any  and  all  times  during  the  coverture,  by  deed,  will  or 
otherwise,  to  dispose  of  the  same,  or  any  portion  thereof,  according 
to  their  own  will  and  pleasure,  respectively,  without  the  interfer- 
ence, consent  or  claim  of  the  other/ 


yy 


Buchanan  &  Oilmore^  for  George  Wilder,  appellant 

Eace^  Foster  <§  E.  T.  Merrick,  for  Mrs.  Jordan,  appellee. 

Frank  Haynes,  for  under  tutor. 

Wyly,  J.  The  district  judge  came  to  the  conclusion  that  the 
terms  of  the  marriage  settlement  did  not  preclude  the  existence  of 
community  between  the  spouses,  and  rendered  judgment  for  the 
defendant,  Mrs.  Jordan,  and  the  plaintiff  has  appealed.  We  can- 
not  agree  with  the  learned  judge  on  the  ground  on  which  he  based 
his  decision.  We  think  a  fair  interpretation  of  the  ante-nuptial 
agreement  leaves  no  room  to  doubt  the  exclusion  of  community. 
If  full  effect  be  given  to  the  stipulations  of  the  marriage  contract, 
no  community  can  exist.  It  would  be  impossible;  because,  under 
that  instrument,  each  spouse  retains  ^'  absolute  control  in  and  over 
their  respective  estates  and  property  as  now  owned  by  each,  and 
which  may  he  acquired  during  their  coverture/*  with  the  right  of 
disposition  reserved  to  each,  to  be  exercised  at  any  and  all  times 
during  coverture  without  the  consent  or  interference  of  the  other. 
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We  haye  found  more  difficulty,  however,  in  the  other  groundt 
taken  by  the  learned  counsel  of  the  defendant,  Mrs.  Jordan ;  but» 
«fter  a  full  examination  of  the  authorities  bearing  on  the  case  and 
the  evidence  contained  in  the  record,  have  come  to  a  conclosion 
adverse  to  him.  The  contract  was  made  in  Mississippi,  where  the 
bride.  Miss  Bartholomew,  then  within  the  age  of  minority,  resided; 
it  was,  doubtless,  intended  to  have  effect  at  the  domicil  and  place 
of  business  of  the  husband,  in  this  state.  The  capacity  of  the 
parties,  as  well  as  the  form  of  the  contract,  must  be  tested  by  the 
laws  of  Mississippi,  while  its  effect  must  be  governed  ))y  the  laws 
^f  this  state. 

The  question  is  as  to  the  capacity  of  Harriet  A.  Bartholomew  to 
-make  the  contract  Was  it  voidable  on  account  of  her  minority,  or 
was  it  absolutely  void? 

Tested  by  the  rule  stated  by  the  counsel  himself^  to  wit:  Where' 
the  contract  is  not  to  the  advantage  of  the  minor,  it  is  absolutely 
void,  we  do  not  think  the  marriage  contract  in  question  is  void. 
'Suppose  the  parties  had  settled  in  Mississippi,  making  that  their 
business  and  matrimonial  domicil,  and  that  Jesse  W.  Wilder  had 
died  there,  and  his  succession  had  been  opened,  and  the  issues  now 
raised  were  presented  to  a  Mississippi  tribunal  for  adjudication, 
could  it  be  said  that  a  court  of  that  state  would  decree  the  marriage 
x^on  tract  under  consideration  void,  where  the  succession  was  under 
its  jurisdiction,  and  where  it  could  apply  the  common  law  prevail- 
ing there,  as  well  to  the  effect  as  to  the  form  of  the  contract  i^nd 
the  capacity  of  the  parties  ? 

(nrith  the  matrimonial  domicil  in  that  state,  where  the  common 
law  IS  administered,  can  it  be  said  that  the  wife  did  not  derive  any 
greater  rights  over  her  property,  the  slave,  during  marriage,  with 
the  ante-nuptial  contract,  than  she  would  have  had  without  it  ? 
'Surely  not  By  the  common  law,  the  wife  has  not  the  right  to 
administer  her  paraphernal  property  as  she  can  under  the  civil  law. 
We  deem  it  proper  to  remark  that  the  statutes  of  Mississippi  were 
not  introduced  in  evidence,  and  we  assume,  as  a  matter  of  history, 
that  the  common  law  prevails  there. 

The  error,  we  think,  the  learned  counsel  of  the  defendant  has 
made  is,  that  when  examining  the  validity  of  the  act  as  affected  by 
minority,  according  to  the  laws  of  Mississippi,  he  looks  to  the  tiffecl 
of  the  contract,  not  as  tested  by  the  same  laws,  but  as  tested  by  the 
laws  of  this  state^  which  allow  the  community  of  acquets  and  gainsb 
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and  which  permit  the  wife  to  resume  at  pleasure  theadminiBtiatibtt. 
of  her  paraphernal  property. 

When  the  effect  of  the  contract  is  looked  to  merely  to  ascertainr 
whether  it  is  yalid  and  binding  on  the  minor  who  made  it,  thelawa^ 
of  the  state  regulating  the  validity  of  the  contract  must  alone  be. 
consulted.    To  ascertain  whether  the  contract  was  for  l^e  adyant^ 
age  of  the  minor,  in  order  to  see  whether  it  is  void  or  voidable,  the» 
kx  loci  c(mtr<zctus  alone  must  be  considered. 

The  laws  of  this  state,  which  was  the  domicil,  and'  the*  laws  of 
the  place  of  contract,  Mississippi,  cannot  both  be  applied  to  ascer- 
tain the  validity  of  the  instrument.  We  cannot  say  that  the 
contract  is  not  valid  in  Mississippi,  because  it  gives  nothing  more 
to  the  minor  wife  than  she  would  have  without  it  under  the  liiwa 
of  Louisiana. 

The  opinions  of  the  witnesses  Goode  and  Dillingham,  experi-*- 
enced  lawyers  of  Mississippi,  were  received  as  evidence  in  the  case;-, 
they  are  positively  of  the  opinion  that  the  marriage  contract  under 
discussion  was  not  void,  but  only  voidable,  by  the  laws  of  Missis- 
sippi, where  it  was  made.  Their  opinions  are  entitled  to  great' 
weight  in  determining  the  case,  because  they  were  received  by  the 
parties  as  evidence.  We  think,  however,  the  authorities  bearing  on 
the  caae  do  not  sustain  the  rule,  that  where  a  contract  is  not  for  the- 
^vantage  of  the  minor  it  is  absolutely  void,  and  not.  voidable,  as 
announced  by  the  counsel  of  the  defendant  to  be  the  test  to  ascer- 
tain the  validity  of  the  ante-nuptial  contract  under  consideration. 

It  appears  to  us  that  the  weight  of  authorities  and  the  decisions 
of  the  courts  of  the  states  of  the  Union  where  the  common  law  is 
administered,  establish  a  different  rule  from  that  stated  by  the- 
learned  counsel  of  the  defendant,  to  which  we  have  adverted.  We 
take  it  to  be  the  general  rule  that  the  acts  and  contracts  of  minors, 
under  the  common  law  as  administered  in  the  United  States,  are 
voidable  only,  and  not  void ;  and  the  exception  is,  where  the  contract 
on  its  face  appears  necessarily  prejudicial  to  the  minor: 

We  discover  nothing  on  the  face  of  the  marriage  contract  neces- 
sarily prejudicial  to  the  minor,  and  we  regard  it  as  merely  voidable* 

The  question  before  us  was  elaborately  examined  by  the  supreme 
court  of  the  United  States,  in  Tucker  et  ah  v.  Moreland,  10  Pet. 
66;  after  a  thorough  review  of  the  English  authorities,  Mr.  Justice 
Story,  the  organ  of  the  court,  arrived  at  this  conclusion.  He  says : 
•'It  is  apparent,  then,  upon  English  authorities,  that  however  true- 
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it  may  be  that  an  in&nt  may  so  far  bind  himfielf  by  deed  in  certain 
cases  as  that,  in  consequence  of  the  solemnity  of  the  instrument  it 
is  Toidable  only,  and  not  void ;  yet  that  the  instrument,  however 
solemn,  is  held  to  be  void,  if,  upon  its  face,  it  is  apparent  that  it  is 
to  the  prejudice  of  the  infant."  The  same  eminent  jurist,  after  care- 
fully reviewing  the  American  decisions  on  this  question,  declares 
that:  ''The  result  of  the  American  decisions  has  been  correctly 
stated  by  Mr.  Chancellor  Kent  (2  Com.,  §  31)  to  be,  that  they 
are  m  favor  of  construing  the  acts  and  contracts  of  infiemts  gener- 
ally to  be  voidable  only,  and  not  void,  and  subject  to  their  election, 
when  they  come  of  age,  either  to  affirm  or  disallow  them ;  and  that 
the  doctrine  of  Zov4ih  v.  Parsons  has  been  recognized  and  adopted 
as  law.  It  may  be  added  that  they  seem  generally  to  hold  that  the 
deed  of  an  infant  conveying  lands  is  voidable  only,  and  not  void, 
unless,  perhaps,  the  deed  should  manifestly  appear  on  the  fistoe  of  it 
to  be  to  the  prejudice  of  the  infant;  and  this,  upon  the  nature  and 
solemnity,  as  well  as  the  operation  of  the  instrument."    10  Pei  71. 

Considering  the  solemnity  of  the  act  before  us,  and  the  main 
object  of  the  parties  to  contract  a  marriage,  to  define  their  rights  of 
property,  and  to  stipulate  for  the  regulation  of  the  same  during  the 
contemplated  coverture,  we  can  see  nothing  prejudicial  to  the  inter- 
est of  the  minor;  and,  tested  by  the  laws  applicable,  we  believe  the 
contract  in  question  was  only  voidable,  and  that  it  was  binding  on 
the  nfinor,  unless  disaffirmed  by  her  afterward,  when  having  the 
capacity  to  do  so.  We  find  in  the  record  no  evidence  of  the  dis- 
affirmance thereof  by  Mrs.  Jordan,  although  many  years  have 
elapsed  since  she  has  arrived  of  age,  and  has  had  the  capacity  to  do 
so.  It  is  now  too  late  for  her  to  demand  the  rescission  of  the  con- 
tract, as  the  prescription  pleaded  by  the  plaintiff  is  applicable 
thereto.  C.  C.  3507.  The  other  questions  are  not  of  a  serious 
character. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court  a  $ua  be 
avoided  and  annuUed,  and  that  there  be  judgment  forbidding  Mrs. 
Jordan  to  participate  as  partner  in  community  in  the  succession  of 
Jesse  W.  Wilder,  and  that  this  case  be  remanded  to  the  court  a  qua 
for  decision  of  the  other  issues  herein,  and  to  be  proceeded  in  accord- 
ing to  law,  and  that  the  defendant,  Mrs.  Jordan,  pay  costs  of  this 
appeaL 
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Maspbbo,  appellant,  y.  PBDESOULUZy  administrator. 

( SB  La.  An.  SB7. ) 
Ptaminory  note*  —  IfoHoe  (Eddreued  to  d^esated  indan&r. 

Where,  a  short  time  previooB  to  the  matnritj  of  a  note,  an  indorser  dies,  a 
*    proper  notice  of  protest  of  the  note  sent  to  such  indorser's  address,  the 
holder  and  notary  being  ignorant  of  his  death,  and  actually  reaching  the 
administrator  and  one  of  the  heirs,  will  be  soffldent  to  bind  the  estate. 

Appeal  from  fourth  district,  parish  of  Ascension.  The  fiicts 
appear  in  the  opinion. 

8.  M.  BerauU  and  Bmile  Legendre,  for  plaintifEl 
J.  K.  Oaudet  and  John  H.  lUletfy  for  defendant 

LuDELiKG,  C.  J.  On  the  8th  day  of  March,  1863,  J.  A.  Landry 
made  a  note  for  $5,000  to  the  order  of  Mrs.  A.  Pedesclaux,  payable 
twelve  months  affcer  date,  at  the  counting-house  of  P.  Maspero, 
Kew  Orleans.  This  note  was  indorsed  in  blank  by  the  payee.  At 
its  maturity  the  note  was  duly  protested,  and  notice  of  protest  was 
sent  through  the  post-office,  addressed  to  the  indorser  at  Donaldson- 
yille.  The  indorser  had  died  previously  to  the  maturity  of  the  note, 
but  there  is  nothing  to  show  that  this  fact  was  known  to  the  holder 
or  notary. 

It  seems  to  be  conceded  that  the  notice  of  protest  would  have 
been  good  if  the  indorser  had  been  living  when  it  was  made.  Is  it 
not  valid,  notwithstanding  the  death  of  the  indorser  ? 

The  evidence  shows  that  the  notice  of  protest  was  duly  received 
at  the  Donaldsonville  post-office,  where  the  indorser  was  in  the 
habit  of  receiving  her  letters  during  her  life.  Ernest  Pedesclaux, 
the  administrator,  says:  ^'The  letters  in  the  post-office,  wh^ji 
addressed  to  my  deceased  mother,  when  withdrawn,  were  opened  by 
my  sisters  and  myself.  They  were  generally  withdrawn  from  the 
office.  Witness  recollects  receiving  a  notice  of  the  protest  of  the 
note  sued  on.  My  sisters  were  equally  heirs  of  the  deceased.  Wit- 
ness received  the  protest  before  he  was  appointed  administrator  of 
Lis  mother's  succession." 

The  heirs  had  not  accepted  the  succession,  nor  had  any  adminis- 
trator been  appointed  to  represent  the  succession,  at  the  time  thf 
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protest  was  made  and  notice  thereof  sent  Eren  if  the  holder 
were  bound  to  know  that  the  indorser  was  dead,  under  these  cir- 
cumstances we  are  not  prepared  to  say  the  notice  was  bad.  Story 
on  Promissory  Notes,  §  310 ;  Parsons  on  Notes  and  Bills,  500,  501 ; 
Stewart  y.  JEdrnj  2  Gaine,  121 ;  17  Johns.  35 ;  Parsons  on  Mercan- 
tile Law,  117. 

But  in  this  case  the  notice  actually  reached  the  administrator  of 
the  succession,  and  one  of  the  heirs;  and  the  eridence  makes  it 
quite  probable  that  it  reached  dU  the  heirs  in  due  time.  Thus  the 
purpose  of  the  law  was  attained.  Louisiana  State  Bank  y.  Dumas^ 
traU  et  al,  4  An.  483. 

It  is,  therefore,  ordered  that  the  judgment  of  the  district  court  be 
reyersed,  and  that  there  be  judgment  against  the  defendant  for  the 
sum  of  $5,000,  with  fiye  per  cent  per  annum  interest  thereon  fioia 
the  eleyenth  day  of  March,  1864,  tiU  paid,  and  costs  of  both  courts, 
to  be  paid  in  due  course  of  administration. 


OosHiSB  y.  BiENyBHU,  appellant 

(»La.  An.800.) 
SUt/eery — contraeU  relating  to. 

By  the  abolition  of  Blavery  all  contracts  ezisting  at  the  time  relating  to  the 
sale  of  slayee  were  annulled.  The  sale  of  a  slave  bdng  only  the  sale  of  his 
services  for  life,  there  was  no  difference  between  the  right  of  an  owner  and 
of  a  hirer  except  in  duration ;  obligations  for  the  sale  and  also  for  the  hire 
of  slaves  were  canceled  bj  such  abolition,  and  it  is  of  no  importance  that 
the  period  of  hire  had  terminated  before  the  extinction  of  slavery  or  that 
the  contract  was  valid  prior  to  that  time. 

Appbal  from  third  judicial  district^  piuiah  of  St  Martin. 

The  action  was  to  recoyer  the  amount  of  a  promissory  note  ezo» 
cuted  by  the  defendant  on  the  Ist  of  March,  1864^  for  $808,  and 
interest  at  eight  per  cent  per  annum. 

The  defendant  alleged  in  a  supplemental  answer,  and  it  was  not 
denied,  that  the  consideration  of  the  note  was  for  the  yalue  of  the 
seryices  of  slayes  hired  by  plaintiff  to  defendant 
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Oarry  <&  Fournei^  for  plainti£ 
De  Blanc  d  Perrgy  for  detendaut 

Taliafebbo,  J.  The  ownership  of  persons,  as  it  formerly  existed 
in  this  country,  cannot  be  said  to  have  extended  beyond  the  right 
of  the  owner  to  exact,  for  his  own  use  and  benefit,  the  labor  and 
services  of  the  person  subjected  to  that  ownership  without  remunera- 
tion to  him.  The  person  hiring  a  slave  had  this  right  during  the 
term  of  the  lease  to  the  same  extent  that  the  owner  had.  Ubth  the 
owner  and  the  hirer  were  entitled,  by  the  laws  that  then  existed,  to 
exact  from  the  slave  his  labor,  without  recompense  to  him.  The 
hirer  had,  however,  to  account  for  the  hire  of  the  services  to  the 
owner  of  the  slave.  Then,  the  difference  between  the  right  of  the 
owner  and  that  of  the  hirer  consisted  only  in  the  duration  of  the 
right,  and  in  the  obligation  of  the  hirer  to  pay  the  owner  of  the 
slave  for  his  labor  and  services.  In  the  one  case,  the  labor  and 
services  were  to  continue  an  indefinite  period  of  time — that  is, 
during  the  life  of  the  slave.  In  the  other  case,  a  fixed  term  waA 
established.  By  the  abolition  of  slavery,  all  contracts  existing  at 
the  time,  relating  to  the  sale  of  slaves,  were  annulled.  The  sale  of 
a  slave  being,  in  substance,  the  sale  of  his  services  for  life,  the 
obligation,  which  was  previously  binding  upon  the  purchaser,  to 
pay  for  these  services  received,  and  to  be  received,  became  extinct 
In  like  manner  the  obligation  of  the  hirer  to  pay  for  the  servicer 
of  the  slave  for  a  fixed  period  was  canceled. 

It  is  of  no  importance  whether  the  period  of  the  hire  of  the  slave 
had  terminated  or  not  before  the  time  of  the  extinction  of  slavery, 
nor  whether  the  contract  was  valid  prior  to  that  time.  With  the 
end  of  the  status  or  condition  of  slavery,  every  contract  founded 
upon  or  growing  out  of  that  condition  necessarily  come  to  an  end, 
also,  whether  such  contract  was  previously  valid  or  not.  As  well 
might  it  be  decreed  that  the  purchaser  of  a  slave  who  had  never 
paid  any  part  of  the  stipulated  price,  and  who  had  received  the  ser- 
vices of  the  slave  for  years  before  emancipation,  should  pay  for 
these  services,  as  to  decree  that  the  hirer  of  a  slave  should  pay  the 
stipulated  hire,  which  became  due  before  that  event  occurred.  True, 
in  the  one  case  there  was  a  special  contract  for  hire ;  in  the  othei 
there  was  not.  But  the  analogy  of  the  two  cases  is  so  strong,  that 
whatever  equity  would  require  in  the  one  case,  it  would  equally 
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require  in  the  other.  The  existence  of  a  state  of  Blayery,  sanctioned 
by  law,  lay  at  the  foundation  of  the  contract  of  hire  of  slayes.  The 
laws  which  authorized  and  enforced  the  contract  were  necessarily 
abolished  by  the  subversion  of  slavery.  Persons  could  no  longer  be 
sold  or  hirc^  Existing  obligations  for  the  price  or  the  hire  could 
not  be  enforced,  for  there  was  no  longer  any  law  authorizing  their 
enforcement 

It  will  not  do  to  say  that  these  existing  obligations  were  not 
impaired  by  the  act  of  emancipation,  and  could  not  be.  The  high 
behest  of  the  soyereign  power  is  uncontrolled  by  prohibitions  which 
restrain  ordinary  legislation.  Its  force  destroyed  all  the  objections 
depending  for  their  efiBicacy  upon  the  existence  of  laws  maintaining 
slavery.  Courts  were  therefore  left  without  authority  to  enforce 
contracts  of  this  character. 

The  case  of  Dickinson  v.  Maynard,  20  An.  66,  in  which  this  court 
awarded  a  small  sum  to  the  plaintiff,  constructively  as  hire  of  a 
slave,  was  not  a  suit  for  hire  of  slaves,  but  for  damages  on  account 
of  an  attachment  wrongfully  sued  out  by  the  defendant  The 
award  was  virtually  in  the  nature  of  damagesi,  and  made  on  the 
authority  of  Phelps  v.  OoggshUl,  13  An.  440.  In  this,  as  well  as  in 
another  important  feature,  that  case  differs  widely  from  the  one 
before  us. 

In  the  case  of  Tate,  adnfity  v.  Fletcher  et  al,  19  An.  371,  the  judg- 
ment of  the  district  court  was  reversed,  as  to  that  part  of  it  which 
allowed  the  plaintiff  hire  for  a  slave,  and  the  decision  was  based 
upon  the  doctrine  of  the  case  of  Waimoright  v.  Bridges,  19  An.  ^ 

234,  then  recently  decided.  This  we  consider  as  the  settled  doctrine 
in  regard  to  the  question  of  the  right  to  recover  the  hire  of  slaves. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  annulled,  avoided  and  reversed.  It  is  fur- 
ther ordered  that  there  be  judgment  in  £ftvor  of  the  defendant,  tha 
plaintiff  and  appellee  paying  costs  in  both  courts. 
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Young  T.  Ship  Princess  Boyal. 

YouKG  v.  Ship  Pbingess  Royal  et  al 

(0  La.  An.  888.) 
JuritdicUon  in  marUime  elaimt^ 

▲  piooeedlng  l»  rem  against  a  vessel  for  the  reooverf  of  damages  for  a  marl- 
time  tort  can  be  enforced  only  by  the  courts  of  the  United  States. 

Appeal  firom  fonrUi  district  coart,  parish  of  Orleans.  The  fiiots 
appear  in  the  opinion. 

Randolph,  SingUton  £  Browne,  for  plaintilll 

Baee,  Foster  S  E.  T.  Merrick,  for  defendant 

Homor  dt  Benedict,  for  warrantors. 

LuDELiKGy  0.  J.  The  plaintiff  complains  that,  by  a  collimon  in 
the  port  of  Kew  Orleans^  his  flat  boat  and  a  cargo  of  flonr  were 
damaged  by  the  fault  of  those  in  charge  of  the  ship  Princess  Royal, 
to  the  extent  of  $1^332.18.  He  alleges  that  he  has  a  privilege  on 
the  ship  to  secure  the  payment  of  the  damages;  that  her  owners  are 
non-residents  and  unkpown  to  plaintiff;  and  he  prays  for  an  attach- 
ment against  the  vessel  and  for  judgment  against  the  master  and 
owners  for  the  sum  above  stated,  with  interest  and  costs,  and  with 
privilege  on  the  ship  Princess  Royal,  her  tackle,  etc.  The  usual 
affidavit  and  bond  for  attachment  were  made,  and  a  writ  of  attach- 
ment issued. 

The  defendants  appeared,  and  for  answer  filed  a  general  denial ; 
they  called  the  master  and  owners  of  the  tug-boat  Tuscarora  in  war- 
ranty, alleging  that  they  had  the  ship  Princess  Royal  in  tow,  and 
that  they  were  responsible  for  any  damages  done  to  the  plaintiff, 
etc.  They  alleged  that  the  master  and  owners  of  the  Tuscarora 
are  non-residents;  they  allege  that  under  the  law  of  the  state  they 
have  a  privilege  on  the  ship,  and  pray  for  an  attachment,  etc. 

The  warrantors  excepted,  on  the  grounds  following:  That  the 
court ''  was  without  jurisdiction  over  the  matter  and  things  involved 
in "  the  suit;  that  no  law  authorized  the  call  in  warranty ;  that  no 
cause  of  action  is  stated  against  the  warrantors. 
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Subsequently  they  filed  a  rule  to  quash  the  attachment  for  the 
reasons  following:  That  the  court  is  without  jurisdiction ;  that  no 
law  of  the  state  accords  to  the  defendant  a  right  to  a  writ  of  attach- 
ment; that  the  afSdarit  is  insufficient;  that  the  damages  claimed 
are  not  due,  and  that  the  bond  is  not  good.  The  exceptions  and 
rule  were  dismissed^  and  the  warrantors  filed  for  their  answer  a 
general  denial. 

Later  in  these  proceedings  the  defendants  and  warrantors  filed  an 
exception  to  the  jurisdiction  of  the  court,  on  the  ground  that  the 
case  was  within  the  exclusive  admiralty  and  maritime  jurisdiction 
of  the  United  States  courts. 

This  exception  was  sustained,  and  the  suit  was  dismissed,  and  the 
plaintiff  has  appealed. 

If  this  action  be  considered  as  a  proceeding  in  rem  for  the  enforce* 
ment  of  a  privilege  given  by  law  ( R  S.  1855,  p.  538,  §  9 )  on  the 
vessel,  for  the  recovery  of  damages  for  a  tort,  the  state  courts  are 
without  jurisdiction.  The  case  would  be  one  of  maritime  tort, 
creating  an  admiralty  lien,  which  can  be  enforced  against  the  ship 
only  by  the  courts  of  the  United  States.    4  Wall.  424,  561. 

If  the  suit  be  regarded  as  an  attachment,  whereby  the  absent 
defendants  are  brought  into  court  through  their  property,  the  suit 
cannot  be  maintained,  for,  under  the  settled  jurispnidence  of  this 
state,  attachment  suits  cannot  be  maintained  on  a  claim  for  dama- 
ges arising  ex  delicto.    2  An.  943 ;  3  id.  436 ;  12  id.  110. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  district  court  be  affirmed,  with  costs  of  appeal 
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ACCEPTANCE. 
See  Bill  of  EzcHAvaa. 

ACTION. 

.  In  an  action  to  reoorer  the  value  of  property  alleged  to  have  been  stolen 
from  the  plaintiff  by  the  def endant»  held,  that  the  right  of  action  was  not 
suspended  until  the  determination  of  a  criminal  prosecution  against  the 
offender.    HatokY,  Mtnniek,  Al^^ 

8.  An  action  may  be  maintained  on  a  judgment  rendered  by  a  court  of  com- 
petent jurisdiction  in  anotheT  ^ftate,  nottvlthstanding  an  appeal  from  such 
judgment  is  pending.    Taiflor  v.  Shew,  478. 

See  Pbomissobt  Notb,  1, 4 ;  Rbwabd. 

ADMINISTRATOR. 

1.  Acqxuescence  m  the  payment  of  funds  by  an  administrator  to  certain  persons 
under  mistake  of  the  legal  rights  of  such  persons  does  not  estop  the  true 
heir  from  asserting  her  claim  to  such  funds  on  being  apprised  of  her 
rights.    Davis  v.  Bagley,  670. 

2.  An  administrator,  who  in  good  faith  makes  investments  of  funds  in  his  pos- 
session, which,  on  account  of  subsequent  events  beyond  his  control,  become 
worthless,  is  relieved  from  responsibility  under  the  constitution  and  laws 
of  this  state ;  and  an  administrator,  who  pays  funds  to  persons  at  the  time 
apparently  entitled  to  such  payment,  but  afterward  found  to  be  not 
entitled,  is  protected  under  the  said  relief  provisions.  lb, 

ADMIRALTY. 

An  attachment  wa^  issued  against  a  vessel  navigating  the  Yazoo  and  Missis- 
sippi rivers,  to  recover  for  repairs.  These  rivers  were  navigable  by  vessels 
of  ten  tons  burden  and  upward  from  the  sea ;  the  vessel  was  a  steamboat 
owned  and  having  her  *'  home  port "  in  Mississippi.  Held,  that  the  vessel 
was  within  the  maritime  jurisdiction  of  the  United  States ;  that  the  state 
courts  had  no  jurisdiction  of  the  subject-matter,  and  could  not  be  invested 
with  such  jurisdiction  by  the  legislature  of  the  staite.  Dever  v.  Steamboat 
Mope,^^ 

ADMIRALTY  LAW. 

See  JUBIBDICTtON. 
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ADIOSSION. 
See  BrmnrGB*  & 

AQENT. 

!•  A  p«noB  who  toIuiIaiUx  emidoTB  the  agent  of  another^  knowing  tho  tut  ol 
■ueh  exiBfcing  agencj^  is  ootopped  from  pleading  the  rale  that  the  same  pe» 
■on  cannot  he  agent  of  two  prindpahi  having  oonflieting  interests.  FUt 
iimmoM  T.  The  8outh&m  Bxpreaa  Co,,  677. 

% .  Where  an  expreos  oompanj  reoeivee  goods  directed  in  a  peculiar  manner  to 
the  care  of  its  agent  at  a  specified  place,  it  will  be  assumed  that  the  ahipper 
intended  to  make  such  agent  his  own  agent  for  receiving  the  goods,  and  the 
express  company  is  discharged  from  responsibility  in  delivering  the  goods 
to  such  agent.  lb 

Bee  Cabhtbh,  10;  Imnuso^  5;  Pbzhcipal  ahd  Abmst,  1;  PBOianoBT 

KOTB,!. 

ALIMONT. 
SoeDiYOBaB. 

ALTERATION. 
8oe  CovmASom,  & 

ANGDSNT  UGHTa 
See  Babbksht. 

ABSBSSMSNXa 
8oe  MmnciPAL  Ck>BFORATio«. 

BANK. 

1.  When  a  bank,  organised  under  the  laws  of  a  state,  re-organlzes  as  a  natiooa] 
bank  under  the  act  of  congress,  it  escapes  none  of  its  liabilities  by  the 
change.    Coffey  v.  The  Ifatumal  Bank  of  the  State  of  IReaouri,  488. 

8.  In  an  action  of  trover  against  a  bank,  after  its  re-organisation  as  a  nationa] 
bank,  for  the  value  of  certain  special  deposits  in  coin  made  prior  thereto 
held,  that  the  measure  of  damage  was  the  value  of  the  coin  at  the  date  of 
its  conversion,  with  interest  thereon.  lb, 

BANKRUPTCY. 

1.  A  discharge  in  bankruptcy  cannot  be  impeached  in  a  state  court  for  any 
cause  which  would  have  prevented  the  granting  of  the  discharge  under  the 
bankrupt  act,  or  would  have  been  sufficient  ground  for  annulling  the  dis> 
diarge  in  the  United  States  court  under  that  act    Corey  v.  RipUy,  10. 

8.  The  authority  to  set  aside  and  annul  a  discharge  in  bankruptcy  under  tne 
act  of  1867  rests  exclusively  in  the  United  States  courts.  lb, 

8  After  judgment  in  an  action  and  appeal  taken  by  the  defendants,  he  was 
adjudged  a  bankrupt  by  the  register  in  bankruptcy,  and  filed  the  adjudica- 
tion in  the  appellate  court.  On  application  for  a  stay  of  proceedings,  heUL^ 
that  the  judgment  was  final  within  the  contemplation  of  section  21  of  the 
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buiknipt  act,  and  that  the  stay  oGuold  not  be  granted.  M&rrtU  t.  Oiid- 
(fen,  479. 
1  Notice  of  an  adjudication  in  bankraptcy  does  not  jnatify  a  sheriff  who  has 
seized  property  under  an  execution  from  a  state  court  for  refusing  to  sell 
such  property  where  it  has  not  been  ordered  into  the  bankruptcy  court 
8hannan  y.  JBhweU,  576. 

BELLiaEBENT  BIQHTS. 

In  an  action  of  trespass  for  inducing  confederate  soldiers  to  cut  and  take  plain- 
tiff's timber,  etc,  it  appeared  that  the  plaintiff  and  defendant  owned  adjoin- 
lug  farms ;  that  during  the  war  the  surrounding  country  was  at  times 
occupied  by  the  confederate  army,  which,  on  one  occasion,  cut  a  large 
amount  of  valuable  timber  from  plaintiff's  farm,  and  took  and  used  other 
of  his  property  at  the  suggestion  and  by  the  advice,  as  was  alleged,  of  the 
defendant,  who  sympathized  with  the  confederate  cause.  JBMd,  that  the 
cutting  of  the  timber  and  taking  of  the  property  being  by  virtue  of  bellig- 
erent rights,  the  plaintiff  could  not  recover. 

BMf  further,  that  the  belligerent  rights  of  both  parties  to  the  war  were  the 
same  and  equal  in  extent.    Smith  v.  BrazeUan,  678. 

BILL  OF  EXCHANQB. 

W.  drew  a  bill  of  exdiange  on  G.,  made  payable  to  his  own  order  on  a  day 
certain  at  the  Ocean  Bank,  New  York.  At  maturity  the  bill  was  presented 
at  the  bank  for  payment,  and  duly  protested  for  non-payment.  G.  was  in 
funds  at  the  time,  and  would  have  paid  the  bill  had  he  known  of  its  exist- 
ence, but  he  afterward  became  insolvent.  In  an  action  by  the  Indorse? 
against  the  drawer,  Juid,  that  the  holder  of  the  bill  was  not  bound  to 
present  it  to  the  drawee  for  acceptance ;  that  it  was  the  duty  of  the  drawer 
to  have  notified  the  drawee  of  the  bill,  and  that  presentment  at  the  bank 
mm  sufficient  to  chaige  the  antecedent  parties.     Walker  t.  SMtanp  406* 

BLANK  NOTK 
See  Pbomissobt  Notb,  d. 

BONDS. 
See  Stamps,  1. 

BOND  OP  INDEMNITY. 

The  plaintiff  had  delivered  to  the  defendants  goods,  subjeel  to  a  Ben  fof 
freight  charges  in  favor  of  0. —  from  whom  plaintiff  had  received  them  — > 
without  collecting  such  charges,  upon  receiving  from  the  defendants  a  bond 
conditioned  to  indenmlfy  the  plaintiff  "  against  any  legal  liability  which  he 
may  have  incurred"  by  so  doing.  Judgment  was  recovered  by  C.  against 
the  plaintiff  for  the  amount  of  such  charges  and  cost,  but  it  did  not  appear 
that  it  had  been  paid.  In  an  action  upon  the  bond,  AM,  that  the  plaintiff 
could  not  recover,  as  there  was  no  proof  of  actual  damage.  TTsBif  ▼ 
Sams$,  160. 

BOUNDAKY. 

See  Right  of  Wat. 
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depreciated  in  value,  and  on  its  arrival  in  B.  the  purchaser  declined  to 
receive  it  on  account  of  tliiB  delay,  and  the  plaintiff  was  compelled  to  sell  it 
at  a  diminiahed  price.  ffM,  that  plaintiff  could  recover  damages  for  the 
depreciation  in  its  market  value,  and  also  for  ^e  loss  of  his  chance  to  sell. 
Deming  v.  Orand  Trunk  RaUwiy  Co,,  267. 

6.  The  plaintiff  made  a  contract  with  the  defendant  for  the  transportation  of 
stock  at  a  certain  rate,  wherein  it  was  stipulated  that  the  person  riding  free 
to  take  charge  of  the  stock  should  do  so  at  his  own  risk  of  personal  injury, 
from  whatever  cause.  At  the  same  time,  without  additional  consideration, 
the  defendants  gave  him  a  '*  drover's  pass,"  entitling  him  to  go  with  the 
stock  and  return  by  a  passenger  train.  On  this  pass  was  an  indorsement 
stipulating  that  "  the  person  accepting  this  free  ticket  assumes  all  risks  of 
accident,  and  expressly  agrees  that  the  company  shall  not  be  liable  under 
any  circumstances,  whether  of  negligence  by  their  agents,  or  otherwise,  for 
injuries  to  the  person,"  nor  as  common  carriers.  The  plidntiff  received  the 
pass  with  knowledge  of  its  contents,  accompanied  the  stock,  and  was  injured 
on  his  return  by  the  negligence  of  defendant's  servants.  HM,  that  the 
plaintiff  was  not  a  gratuitous  passenger,  and  that  the  contract  and  stipula- 
tion against  liability  for  negligence  was  against  the  policy  of  the  law  and 
void,  and,  therefore,  no  defense  to  an  action  for  the  injury.  Ths  Cleveland^ 
PainsiviUe,  eU,,  B.B.  Co.  v.  Curran,  862. 

9.  The  defendant,  a  railroad  company,  whose  road  extended  from  Cincinnati  to 
Dayton,  was  engaged  in  shipping  goods  from  Cincinnati  to  New  York,  under 
an  agreement  with  other  companies,  whose  roads  extended  from  Dayton  to 
New  York,  for  rates  of  through  freight  to  be  fixed  by  the  receiving  com- 
pany, and  collected  by  the  delivering  company,  and  divided  pro  rata  among 
them.  The  defendant  received  goods  at  Cincinnati  consigned  to  New  York, 
and  gave  a  bill  of  lading  therefor,  stating  therein  that  the  goods  were  to  be 
transported  by  its  line  to  its  terminus,  and  then  delivered  to  the  connecting 
line ;  it  being  further  agreed,  that,  in  case  of  loss  during  transportation,  the 
company  alone  in  whose  custody  they  were  at  the  time  of  the  loss  should 
be  held  liable.  JSM,  that  defendant  contracted  to  carry  the  goods  to  Day- 
ton only,  and  was  not  responsible  for  loss  happening  on  connecting  line. 
The  Cin„  Ham,  d  Dayton  and  Dayton  A  Mich,  B,  B.  Cc,  v.  Pontiue,  S91. 

to.  The  defendants  received  from  plaintiff's  agent  a  package  of  gold  for 
transportation.  The  defendants'  derk  in  charge  of  the  office  was  informed, 
at  the  time,  of  the  contents  of  the  package,  and  directed  to  collect  for  its 
carriage  from  the  person  receiving  it.  The  package  was  lost  while  being 
transported.  j9i9^,that  the  defendants  were  liable  for  the  full  value  of  the 
package,  and  that  the  fact  that  the  plaintifb'  agent  accepted  a  receipt  in 
which  it  was  set  forth  that  the  package  was  an  ordinary  one,  and  that  the 
liability  of  the  company  therefor,  in  ease  of  loss,  should  not  exceed  $50,  did 
not  operate  to  so  limit  its  liability.    Kemher  v.  8outh»m  Eaoprees  Co,,  719. 

See  AoBNT ;  Carrixb  of  Pabbenoers  ;  Master  Ain>  Servant,  1-4. 

CARRIER  OF  PASSENGERS. 

I.  Carriers  of  passengers  by  railroad  are  bound  to  exercise  the  highest  degree 
of  care  and  diligence  in  the  conduct  of  their  business,  and  are  respomrible 
for  tlie  smallest  negligence.     Taylor  v.  Grand  Trunk  BaUvoay  Co   229. 


INDEX-  739 

t.  In  fta  aedon  against  a  railioad  oompanj  to  reeover  lor  ii^ariefl  Bostained 
by  an  aoddent,  the  oonrt  charged  the  jniy  that  "  defendants  n.  ist  use  such 
degree  of  care  as  is  practicable  short  of  incarring  an  expense  which  would 
render  it  altogether  impossible  to  conduct  the  business."  Hdd,  to  be  erro- 
neous, ar  making  the  ability  of  the  corporation  the  measure  of  the  care  and 
diligence  required.  While,  as  a  rule,  railroad  corporations  are  not  bound 
to  exercise  such  a  degree  of  care  as  would  render  it  practically  impossible 
to  continue  this  mode  of  transportation,  yet  the  standard  of  care  and  dili- 
gence for  a  particular  railroad  cannot  be  made  to  depend  upon  its  pecuniary 
condition.  It  is  bound  to  provide  all  the  agencies  suited  to  the  nature  and 
extent  of  the  business  it  purposes  to  do,  irrespectiye  of  any  fluctuation  in 
its  revenue.  Hdd,  further,  that  a  charge  to  the  jury,  that  if  they  found 
that  the  accident  was  caused  by  the  gross  negligence  of  defendants,  they 
might  in  their  discretion  give  exemplary  damages,  ^as  correct  Ih, 

See  Carrier. 

CERTIFICATE  OF  DEPOSIT 

On  receiving  a  deposit  of  $750  the  defendants,  bankers,  issued  a  certificate 
of  deposit,  payable  to  the  order  of  the  depositor.  By  a  mistake  in  filling  up 
the  body  of  the  certificate,  the  sum  was  written  "  fifteen  hundred,"  instead 
of  seven  hundred  and  fifty.  The  figures  on  the  upper  left-hand  corner  were 
for  the  correct  amount.  On  the  same  day  the  payee  transferred  the  certifi- 
cate to  an  indorsee  for  value,  and  the  indorsee  transferred  it  to  plaintlfis  to 
be  credited,  and  a  portion  to  be  applied  on  an  indebtedness,  which  was  done. 
In  an  action  to  recover  the  full  amount  named  in  the  certificate,  luld,  that 
the  plaintiff,  being  a  h<ma  fide  holder,  was  entitled  to  recover  the  full  amount 
HMf  further,  that  the  fact  that  the  transfer  to  the  first  indorsee  was  made 
in  a  gambling  room,  and  in  a  gambling  transaction,  did  not  render  the  trans- 
fer void  under  an  act  against  gaming,  there  being  no  evidence  that  the  con- 
sideration therefor  was  money  or  other  thing  of  value  lost  or  won  at  the 
games  prohibited.    Poorman  v.  Miles  dt  Co,,  451. 

CERTIFICATE  OF  ELECTION. 
See  Election. 

CITY. 
See  MumciPAL  Corporatioh. 

COMMON  CARRIER. 
See  Carrier;  Passenger  Carrisb. 

COMMON  COUNCIL. 
See  Municipal  Corporation,  2. 

COMPROMISE. 
See  Consideration. 
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OONFEDERACT. 

i.  B.  fined  C.  for  taking  and  cuiTixig  away  two  Iwles  of  cotton.  C  had  pur 
chaaad  the  cotton  in  1664,  at  a  regular  tax  sale  nuide  by  a  collector  of  taxes 
for  the  confederate  atates  government  for  taxes  due  that  government  from 
B.  Both  parties  were  residents  in  and  adherents  to  the  confederate  states 
daring  the  war.    Held,  that  B.  could  not  recover.    CaueU  v.  Backraekt  600. 

2.  The  confederate  states  government  was  a  de  facto  government  so  far  as 
relates  to  its  own  citizens  and  adherents,  and  all  consummated  transactions 
under  it  between  such  citizens,  not  in  conflict  with  the  constitution  and 
■laws  of  the  United  States,  will  not  be  disturbed  by  the  courts.  lb. 

B.  The  plaintiff,  in  payment  of  a  tax,  levied  by  the  state  on  his  cotton,  in  1866, 
tendered  to  the  sheriff  a  **  cotton  note,"  issued  under  an  act  of  the  oonf ed- 
•erate  legislature  of  1661,  and  faiade  receivable  in  i^ayment  of  all  present  or 
future  taxes.  The  sheriff  refusing  to  receive  the  note,  plaintiff  brought 
suit  for  an  injunction  to  restrain  the  sale  and  compel  acceptance.  HMt 
that  the  confederate  state  government  being  neither  a  de  jure  nor  de  facto 
government,  its  acts  were  not  binding  on  a  succeeding  lawful  government ; 
and  that  the  notes  in  question,  being  issued  in  aid  of  the  rebellion,  were 
'▼cid,  and,  therefore,  not  receivable.     Thomag  v.  Taylor,  625. 

See  CONTRACT,  9. 

CONFEDERATE  MONEY. 

1.  In  an  action  on  a  note  given  in  Louisiana  for  a  loan  of  confederate  money, 
KM,  that  the  courts  of  Mississippi  would  not  enforce  the  contract,  since  the 
courts  of  Louisiana  had  declared  all  contracts,  the  consideration  of  which 
was  confederate  money,  illegal  and  void.    Ivey  v.  LaUand,  606. 

2.  A  trust  deed  contained  a  power  to  sell  real  estate  in  payment  of  a  note 
made  in  1863,  in  consideration  of  "  confederate  treasury  notes,"  and  renewed 
in  1865.    Held,  that  neither  the  deed  nor  the  note  was  void     Sktrfy  t 
ArgenJbrightt  690. 

CONNECTING  LINE. 

See  Carrier,  4,  5, 6, 9. 

CONSIDERATION. 

The  compromise  of  a  doubtful  and  conflicting  claim  is  a  good  conslderatioii 
for  a  new  agreement.    Pitkin  v.  N<^e»,  218. 

See  Promissory  Notb,  4 ;  Slaybb. 

CONSTITUTIONAL  LAW. 

L  The  legislature  passed  an  act  exempting  from  taxation  all  property  used 
for  the  purpose  of  manufacturing  salt,  and  offering  a  bounty  of  ten  cents  a 
bushel  for  salt  manufactured  in  the  state.  Two  years  later  the  said  act  was 
amended,  by  limiting  the  exemption  from  taxation  to  five  years.  The  five 
years  having  elapsed,  the  complainant,  a  corporation  for  the  manufacture 
of  salt,  organized  after  the  passage  of  the  original  act,  filed  a  bill  to  restrain 
the  collection  of  a  tax  upon  their  property,  on  the  ground  that  the  exemp 
tion  from  taxation  was  in  the  nature  of  a  contract  between  the  state  and  the 
parties  acting  under  it,  and  therefore  protected  by  the  United  States  consti- 
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tution.  Hdd,  that  the  act  was  not  in  the  natnre  of  a  contract,  and  hovXd  be 
amended  or  repealed  at  anj  time.  EM  Saginaw  MamufcbctuHng  Co,  y.  (My 
of  Ecut  Saginaw,  82. 

2.  A  statute  provided  that  any  person  sufTering  loss  hj  reason  of  the  maiming;, 
killing  or  worrying  of  his  sheep  bj  dogs,  maj  present  proof  of  the  nature 
and  extent  of  his  damages  to  the  selectmen  of  the  town,  who  shall  draw  an 
order  for  the  amount  in  his  favor  upon  the  treasurer  of  the  town,  and 
thereupon  the  town  may  recover  of  the  owner  of  the  dog  the  full  amount 
of  such  order.  Held,  to  be  unconstitutional,  in  so  far  as  it  undertook  to  bioid 
the  owner  of  the  dog  by  the  decision  of  the  selectmen  fixing  the  amount  of 
the  damage  without  giving  him  an  opportunity  to  be  heard  on  the  question. 

Held,  further,  that  the  town  could  nevertheless  recover,  under  the  statute, 
from  the  owner  of  the  dog,  the  actual  damage  which  the  jury  who  try  the 
cause  find  the  owner  of  the  sheep  to  have  suffered,  not  exceeding  the  amount 
of  the  order  drawn  by  the  selectmen.    JBkist  Kingston  v.  Totole,  174. 

8.  Evidence  tending  to  prove  that  the  dog  had  killed  or  worried  sheep  before 
is  inadmissible  in  such  action.  7&. 

i.  A  statute  authorizing  the  grand  jury,  where  an  infant  under  the  age  of  six. 
teen  years  is  charged  with  crime,  and  the  charge  appears  to  be  supported  by 
evidence  sufficient  to  put  the  accused  upon  trial,  instead  of  finding  an  indict 
ment,  to  return  to  the  court  that  the  accused  is  a  suitable  person  to  be  commit- 
ted to  the  house  of  refuge,  and  directing  the  court  thereupon  to  order  the  com- 
mitment without  trial  by  jury,  is  constitutional.    PrescoU  v.  TAe  State,  388. 

6  Under  and  in  pursuance  of  an  act  of  congress, "  The  National  Asylum  for 
Volunteer  Soldiers,"  was  established  in  Ohio  upon  land  acquired  by  the 
United  States,  and  jurisdiction  over  which  had  been  ceded  by  the  state  t« 
the  United  States,  and  contained  inmates,  some  of  whom  were,  and  others 
were  not,  residents  of  Ohio  at  the  time  of  entering.  At  an  election  held  in 
the  county  wherein  the  asylum  was  situated,  certain  of  the  inmates  were 
allovired  to  vote.  Held,  that,  as  the  asylum  was  a  "  needful  building  "  within 
the  provision  allowing  the  United  States  to  acquire  land,  and  the  United 
States  had  exclusive  jurisdiction  over  it,  the  inmates  were  not  residents 
of  the  state,  and  therefore  not  entitled  to  vote.    Sinks  v.  Reese,  897. 

6.  Under  a  section  of  the  constitution  requiring  all  bills  passed  by  the  legislature 
to  be  presented  to  the  governor  for  his  approval,  to  be  returned  with  his 
objections  in  case  of  non-approval ;  and  providing, "  that  if  any  bill  shall 
not  be  returned  by  the  governor  within  ten  days  after  it  shall  have  been 
presented  to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed 
it,  unless  the  legislature,  by  adjournment,  prevent  such  return,''  the  governor 
sent  to  the  legislature  a  bill  not  approved,  with  his  objections,  on  the  tenth 
day,  and  before  the  usual  hour  for  adjournment.  The  legislature  had,  how- 
ever, adjourned  to  the  day  following,  and  the  messenger  returned  the  bill 
to  the  governor,  who  retained  it  thereafter.  Held,  1.  That  the  governor  had 
not  returned  the  bill  within  the  meaning  of  the  constitution.  2.  That  the 
legislature  had  not,by  adjournment,  prevented  such  return,  the  adjournment 
not  being  final.  8.  That  the  court  had  jurisdiction  to  compel  the  governor 
by  mandamus,  to  cause  the  bill  to  be  authenticated  as  a  statute.  Tempi^b, 
J.,  dissenting.    Harpending  v.  Haight,  482. 

See  Municipal  Cobporations,  3 ;  Statute  of  Limitation,  2 ;  TAxm. 
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00NTE3IPT. 
See  JuBiBDiCTiON,  2. 

CSONTINUING  GUARANTY. 
See  GuASAinT. 

CONTRACT. 

i.  Under  a  Biatnte  providing  that,  in  all  contracts  for  or  relating  to  labor,  tea 
hours  of  actual  labor  shall  be  taken  to  be  a  day's  work,  unless  otherwise 
agreed  bj  the  parties,  the  plaintiff  worked  for  the  defendant  from  Noyem- 
ber  to  April,  each  day  from  snnrise  to  sunset,  under  an  agreement  for  fZJSO 
a  day,  without  any  agreement  as  to  how  many  hours  should  constitute  a 
day's  work.  The  plaintiff  brought  suit  to  recover  $2.50  for  each  actual 
day's  work ;  the  defendant  claimed  that  he  was  entitled  to  $2.50  for  each 
ten  hours'  work  only.  Held,  that  it  was  for  the  Jury  to  determine  whether 
or  not  the  work  done  by  the  plaintiff  in  a  day  was,  by  the  understanding 
and  implied  agreement  of  the  parties,  to  be  taken  as  a  day's  work.  Brookt 
V.  Cotton,  172. 

2.  A.,  having  a  life  estate  in  certain  lands  and  owning  stock  thereon,  conveyed 
the  same  to  defendant  on  condition  that  he  should  support  her  for  life,  which 
he  did.  After  her  death  her  executor  brought  action  to  recover  for  use  and 
occupation  of  the  lands  and  for  value  of  the  property,  alleging  tliat  the  con- 
veyance was  void,  A.  being  mentally  imbecile  at  the  time  it  was  made. 
Hdd,  that  the  plaintiff  could  not  recover  in  the  absence  of  bad  faith  or  fraud 
on  the  part  of  the  defendant.     Toung  v.  8Uven^,  202. 

8.  On  the  1st  of  January  plaintiff  made  a  parol  contract  with  defendant  to  sell 
him  all  the  wood  upon  a  certain  lot,  at  five  dollars  a  cord,  and  to  deliver  as 
much  thereof  as  he  could  that  winter,  and  the  balance  the  winter  and  year 
following,  the  defendant  to  pay  on  demand  for  amount  delivered  at  the 
close  of  each  winter's  delivery.  Plaintiff  delivered  a  portion  of  the  wood  that 
winter,  which  was  accepted  and  paid  for ;  the  remainder  he  delivered  the 
winter  and  spring  following,  but  defendant  refused  to  accept  or  pay  for  it. 
Hdd,  that  the  contract  was  entire ;  that  the  delivery  and  acceptance  of  the 
first  part  took  the  case  out  of  the  statute  of  frauds ;  and  that  it  was  not  a 
contract  which  was  not  to  be  performed  within  one  year  from  the  making 
of  it,  within  the  meaning  of  the  statute.    OavU  v.  Broiler, 

4.  Plaintiff  made  a  parol  contract  with  defendant,  whereby  the  latter  was  to 
raise  three  acres  of  potatoes  and  deliver  them  to  plaintiff  at  a  stipulated 
price  per  bushel.  In  an  action  for  non-deli  very,  A^,  that  it  was  a  question 
for  the  jury  to  determine,  whether,  under  the  contract,  the  defendant  was 
bound  to  raise  the  potatoes  himself,  in  which  case  It  would  be  a  contract  for 
work,  labor  and  materials,  and  not  within  the  statute  of  frauds ,  or  whether 
he  might  procure  them  by  purchase  or  otherwise,  which  would  render  it  a 
contract  of  sale,  and  therefore  void.    Pitkin  v.  Noyet,  218. 

5.  A  contract  for  the  sale  or  conveyance  of  property,  to  hinder  or  delay  cred- 
itors, is  only  illegal  as  to  creditors ;  as  between  the  parties  and  all  others,  it 
is  legal  and  valid,  and  can  be  enforced  in  all  its  terms  as  any  other  con 
tract.    Springer  v.  Droech,  853. 
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6w  The  plaintiff  was  injured,  throogli  negligence  of  defendant,  while  traveling 
on  defendant's  train,  in  the  state  of  New  York,  under  a  contract  made  and 
to  be  executed  therein,  and  valid  by  the  laws  thereof,  bj  the  terms  of  which 
the^plaintiff  was  to  be  carried  gratuitously,  and  was  to  assume  all  risks  of 
injury  arising  through  negligence  of  defendant's  servants,  or  otherwise. 
HM,  that  the  validity  of  the  contract  must  be  determined  by  the  laws  of 
New  York,  and  that,  it  being  valid  in  that  state,  the  plaintiff  could  not 
recover.    K7U)wUon  v.  Ths  Erie  BaUtoay  Co.,  895. 

7  The  oiily  ground  upon  which  a  father  can  be  made  liable  for  debts  con- 
tracted by  a  minor  son  is  that  of  an  express  or  implied  agency,  and,  in  an 
action  agninst  the  father  to  recover  for  a  purchase  made  by  the  son,  it  is  for 
the  jury  to  determine  whether  such  agency  existed.    ffoU  ▼.  Baldwin,  515. 

8.  An  agreement  to  deliver  specific  articles,  to  be  worth  a  specified  amount, 
is  legally  fulfilled  by  the  payment  of  the  money  in  lieu  of  the  articles. 
Sims  V.  Cox,  560. 

Q.  B.  gave  certain  military  companies  ten  bales  of  cotton  to  aid  in  equipping 
them  for  the  confederate  service,  which  the  agent  of  the  companies  sold  to 
A.  while  yet  undelivered.  B.  gave  a  receipt  for  the  purchase-money,  in 
which  he  agreed  to  hold  the  cotton  subject  to  the  order  of  A.  Upon  failure 
to  deliver  a  portion  of  the  cotton  action  was  brought  for  the  value.  MM, 
that,  although  the  transaction  was  illegal  as  between  B.  and  the  military 
companies,  the  contract  sued  on  was  subsequent  and  distinct,  unaffected  by 
the  original  transaction,  and  therefore  valid.    MoU  v.  Barton,  640. 

Bee  Breach  of  Pbomisb  ;  Gasrisb,  2, 9 ;  Confbdbratb  Monbt  ;  Ck>N8TTn7- 
TionAL  Law;  CoTENAirr,  1, 2 ;  FoBBiaN  Law, 2;  Mabbiaob  Cohtaact; 
Blavbs;  Wab. 

CONTRIBUTION. 
See  SuBBTiBS,  8, 4. 

OONTRIBUTORY  NEGLIGENGB. 
See  Baelboad  Comfant,  2. 

CONVEYANCE. 

1.  A.,  owning  certain  lands,  and  intending  to  convey  the  same  to  his 
daughter  as  a  giii,  executed  a  deed,  in  which,  through  a  mistake  of 
the  draughtsman,  the  premises  were  incorrectly  described,  and  the  name 
of  the  daughter's  husband  inserted  instead  of  her  own  as  grantee.  No 
consideration  was  paid  or  promised  for  the  conveyance,  although  a  con 
sideration  was  named  in  the  deed.  The  deed  was  delivered  to  the  da  ugh 
ter  and  duly  recorded,  and  she  was  placed  in  possession.  Afterward  the 
husband  executed  a  mortgage,  containing  the  same  erroneous  description 
of  the  premises,  to  a  bona  fide  mortgagee,  who,  upon  foreclosure,  purchased 
the  premises,  .and  took  a  sheriff's  deed  containing  the  same  erroneous 
description.  Suit  was  brought  by  purchaser  to  correct  the  description; 
whereupon  A.,  having  then  first  discovered  the  error  in  his  former  deed, 
executed  and  delivered  to  his  daughter  another  voluntary  deed,  wherein  she 
wa«i  named  as  grantee,  and  the  premises  correctly  described.    Hdd,  1.  That 
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the  pnrciiMer  liaTing^  acted  in  good  faith,  and  wlthoat  anj  notice  of  defect 
in  the  hnsband'B  title,  A.  was  estopped  from  denying  that  the  deed  to  the 
hnsband  was  made  in  good  faith,  or  that  the  grantee  was  properly  named 
therein.  2.  That  the  daughter,  being  a  Toluntaiy  grantee,  had  no  claim, 
either  onder  the  original  deed  or  under  the  one  executed  pending  suit. 
8.  That  the  deed  to  the  husband  was  not  void  for  uncertainty  in  the 
description  of  the  premises  conveyed,  and  that  the  plaintifb  were  entitled 
to  lisve  their  deed  reformed.  The  German  Mutual  Insurance  Co.  ▼. 
Onm,  841. 

S  Where  a  person  conveyed  land  by  a  deed,  which  was  not  recorded,  and  his 
heir,  after  his  death,  conveyed  the  same  land,  by  a  deed  which  was  duly 
recorded,  to  an  innocent  purchaser,  for  value,  held,  tliat  the  recorded  deed 
from  the  heir  operated  to  divest  the  title  of  the  grantee  in  the  unrecorded 
deed  from  the  ancestor.     ToungUood  v.  Valine,  509. 

8.  An  alteration  in  a  deed  of  conveyance  by  a  grantee  after  delivery  does  not 
affect  the  legal  title  or  re-invest  the  same  in  the  grantor,  although  a  fraud 
ulent  and  material  change  may  disable  the  holder  from  bringing  an  action 
upon  its  covenants.     Woods  v  BUderbrand,  518. 

4»  A  deed  filed  for  record  in  a  recorder's  office,  and  recorded,  is  notice  to  subse- 
quent purchasers,  notwithstanding  the  failure  of  the  officer  to  index  IL 
Bishop  V.  Schneider,  583. 

5.  MHien  it  Is  provided  by  statute  that,  in  order  to  the  registration  or  recording 
of  a  conveyance,  the  deed  shall  be  acknowledged  before  some  officer,  and 
a  certificate  thereof  entered  upon  the  deed,  if  the  deed  is  entered  without 
the  prescribed  acknowledgment  the  recording  or  registration  will  not  bo 
oonstructive  notice  to  any  one.  Id, 

See  HusBAiTD  A2n>  Wms,  4 

CONVICTION. 
See  Cbxhinal  Law. 

CORPORATION. 

1.  A  corporation  is  liable  to  exemplary  or  punitive  damages  for  such  acts, 
done  by  its  agents  or  servants,  acting  within  the  scope  of  their  employ- 
ment, as  would,  if  done  by  an  individual  acting  for  himself,  render  him 
liable  for  such  damages.  ITie  Atlantic  db  Oreat  Western  Bailway  Company 
V.  Dunn,  382. 

2.  A  corporation  cannot,  by  resolution  or  by-laws,  impose  personal  and  indi- 
vidual liability  upon  its  members,  unless  the  power  is  specifically  granted 
in  the  charter  or  by  general  statute.  The  capital  stock  is  the  fund  out  of 
which  the  debts  of  a  corporation  must  be  paid,  and  dividends  of  profit  already 
paid  to  the  stockholders  cannot  be  reached  by  creditors  of  the  corporation 
Funds  due  to  a  corporation  (as  for  rent)  may  be  reached  by  proper  prooeas. 
Beid  V.  The  Eatonton  Manufacturing  Company,  668. 

CO-SERVANTS. 
See  Mastsb  anb  Ssrvaht,  S. 
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COVENANT. 

I.  In  a  «mtnet  for  the  sale  of  land  the  Tendee  agreed  to  pay  the  purehaBe-money 
in  InHtallmentfl,  and  the  Tender  executed  a  bond  conditioned  to  deliver  the 
deed  upon  the  payment  of  the  last  installment ;  held,  that  the  ooyenants  were 
independent  and  that  the  vendor  might  enforce  payment  of  all  the  install- 
ments without  first  tendering  a  deed.    B&toen  v.  Bailey,  601. 

8.  H.  sold  to  R.  lands  at  an  agreed  price,  part  of  which  was  paid  in  cash  and  R/s 
note  given  for  the  balance.  H.,at  the  same  time,  executed  and  delivered  his 
bond  conditioned  to  malLe  title  to  R.  when  said  note  was  paid.  H.  afterwaid 
assigned  the  note  before  its  maturity  to  M.,  who  brought  action  thereon  after 
maturity.  R.  demurred  on  the  ground  that  no  deed  of  the  land  had  been 
tendered.  Held,  that  the  covenant  in  the  note  and  that  in  the  bond  were 
dependent,  and  that  the  demurrer  was  well  taken.    Bobineon  v.  Harbour,  671. 

See  CoYXNAirr  of  Titlb. 

COVENANT  OF  TITLE. 

1.  The  owner  of  a  parcel  of  land  through  which  a  railroad  ran  conveyed  the 
land  by  a  deed  purporting  to  convey  the  entire  parcel  without  reservations 
as  to  the  right  of  way  of  the  railroad.  In  an  action  of  covenant,  Tield,  that 
this  right  of  way  was  such  an  incumbrance  as  would  constitute  a  breach  of 
a  covenant  against  incumbrance  contained  in  the  deed.    Beaeh  v.  MUler,  200. 

S.  It  is  not  necessary  that  there  should  be  an  actual  eviction  by  process  of  law 
to  constitute  a  breach  of  covenant  of  title  and  quiet  enjoyment.  Such 
covenant  is  broken  whenever  there  has  been  an  involuntary  loss  of  posses- 
sion by  reason  of  the  hostile  assertion  of  an  irresistible  paramouut  title, 
whether  that  title  be  established  by  judgment  or  not.  McOary  v  Hat^ 
ing$,  456. 

8.  The  measure  of  damage  in  an  action  on  a  covenant  of  title,  after  eviction,  is 
the  purchase-money  and  interest ;  but  where  the  covenantee  has  purchased 
the  paramount  title,  it  is  the  sum  actually  and  in  good  faith  paid  therefor 
and  the  amount  expended  in  defending  his  possession,  provided  such  dam- 
ages shall  not  exceed  the  purchase-money  and  interest,  lb. 

See  CovENAiVT. 

CREDITOR. 
See  Lien. 

CRIMINAL  LAW. 

Where  a  prisoner  has  been  convicted  and  sentenced,  and  duly  committed  in 
pursuance  of  the  sentence,  the  power  of  the  court  to  revise  or  diange  the 
•entenoe  is  at  an  end.    Brown  v.  Biee,  11. 

CREDITORS,  SALE  TO  DELAT. 
See  Contract,  5. 

CROPS. 

See  Ejegthbnt. 
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DAMAGEa 

Bm  Bahx,  9;  Gabbdeb  of  PAaaBNaxBs;  OOBPOBAnoH,  1;  Ootbtast  o* 
TiTLS,8;  BnB0TMEHT,2;  Mabtsb  abd  Sbbtabv. 

DEED. 

See  OONTBTAKGB. 

DB  FACrrO  QOVERNliENT. 
See  CoirFBDBRA.CT,  %,  8. 

DISCHARGE  IN  BANKBUPTCT. 
See  Bankbuftct,  1, 3. 

DIVORCE. 

A  hoBband  deserted  his  wife  in  Ohio,  where  both  parties,  ap  to  the  Ume  of 
the  desertion,  were  domiciled,  and  where  she  remained.  To  a  petition  bj 
the  wife  for  diyorce  and  alimonj,  the  husband  set  up  a  decree  of  divorce 
obtained  b/  him  in  Indiana,  under  proceedings  in  compliance  with  the  stat- 
utes of  that  state,  but  in  which  there  was  no  jurisdiction  of  the  person  of 
the  wife  except  b/  constructiye  serrice,  and  of  which  she  had  no  actual 
notice.  SM,  that  her  domicil  remained  unaffected  \>j  the  desertion  of  the 
husband,  and  that  the  decree  was  no  defense  to  her  petition  for  alimoDj. 
CosB  T.  Oox,  415. 

DOMICIL. 
See  DrvoRCB. 

DOWER. 

Where  a  husband  purchased  lands,  giving  his  notes  as  security  for  the  par- 
chase  price,  and  afterward,  bj  his  sole  deed,  reconvened  the  lands  to  the 
vendor  as  a  satisfaction  of  the  notes,  held,  that  the  wife's  right  of  dower 
did  not  attach.    Hugunin  v.  Cochrane,  303. 

DROVER'S  PASS. 
See  Carrier,  8. 

EASEMENT. 

The  owner  of  two  adjacent  lots,  having  dwelling-houses  thereon,  conveyed 
one  to  the  plaintiff  and  the  other  to  the  defendant,  by  deeds  containing  cove- 
nants of  warranty  and  sgainst  incumbrance.  The  house  purchased  by 
plaintiff  received  light  and  air  through  windows  opening  upon  an  area  on 
the  lot  purchased  by  defendant.  The  defendant  being  about  to  obstruct  these 
windows  by  building  upon  and  filling  up  the  area,  the  plaintiff  brought  suit 
for  an  injunction.  Held,  that  there  was  no  grant  of  an  easement  for  llg^ht 
and  air  implied  from  the  fact  that  the  windows  were  in  use  at  the  time  of 
the  conveyance,  and  were  necessary  to  the  convenient  enjoyment  of  the 
property,  and  that  an  injunction  could  not  be  granted.  Mullen  v.  Strieker 
879. 


INDE3L  747 

EJECTMENT. 

L  The  owner  of  lands,  who  has  leoovered  a  jadgment  of  ejeetment  against 
peraons  oocapjing  under  a  daim  of  title,  is  not  entitled  to  the  crops  grown 
and  harvested  hj  such  persons  before  the  judgment.    Page  y.  Fmolert  462. 

t.  When,  in  snch  case,  the  owner  obtained  possession  of  the  crops  bj  replevin 
hM,  in  an  action  to  recover  their  value,  that  the  measure  of  damages  was 
the  highest  market  value  within  a  recuonabld  time  after  the  property  was 
takeiit  with  interest  computed  from  the  time  such  value  was  estimated   lb. 

See  MOBTGAGB. 

ELECTION. 

L  The  relator  received  from  the  proper  officer  a  certificate  of  his  election  to 
the  office  of  district  clerk  of  M.  county ;  he  subsequently  took  the  oath, 
gave  and  filed  the  bond  required  by  law,  and  then  demanded  of  the  respond- 
ent— the  former  derk,  whose  term  of  office  had  expired,  and  who  was  in 
possession — the  seal,  records,  books,  papers,  etc.,  belonging  to  said  office. 
The  respondent  answered  that  the  relator,  being  anon-resident  of  the  state, 
was  ineligible  to  the  office,  and  therefore  not  legally  elected.  SM,  that 
the  relator  was  entitled  to  a  mandamus.    I^ate  v.  Shertoood,  116. 

8.  A  certificate  of  election  is  prima  fade  evidence  of  title,  and  the  court  will 
not  go  behind  it  in  proceedings  for  a  mandamus.  Tb, 

See  CoNsnTUTiOKAL  Law,  6. 
ELECTORS. 

See  COKBTITUTIOKAL  LAW,  S. 

EMPLOYER. 
See  Master  and  Sbbyabt. 

ESTOPPEL. 

Bm  ADMnnSTBATOB,  1  ;  CONVXTAHOByl. 

EVIDENCE. 

1.  In  an  action  for  goods  sold  and  delivered,  the  plaintiff  gave  in  evidence  a 
written  order  for  the  goods,  signed  by  the  defendant,  and  proved  that  they 
were  delivered  according  to  the  terms  of  such  order.  The  defendant  there 
upon  offered  to  prove  that  at  the  time  said  order  was  made,  as  an  induce 
ment  thereto,  plaintiff  verbally  agreed  with  defendant  that  the  latter  might 
revoke  the  order  during  the  summer  and  not  take  the  goods,  and  that  dur- 
ing the  summer  and  before  the  delivery  of  the  goods  he  did  revoke  said 
order.    Heid,  that  such  offer  was  properly  rejected.     Wemple  v.  Knopf,  147. 

1L  In  proof  of  the  laws  of  a  foreign  country,  the  testimony  of  any  person, 
whether  a  professed  lawyer  or  not,  who  appears  to  the  court  to  be  well 
informed  on  this  point,  is  competent.    Hall  v.  CotUUo,  207. 

IL  On  the  trial  of  an  action  for  goods  sold  and  delivered,  the  defendant  offered 
in  evidence  an  execution  and  return  of  the  sheriff,  and  a  schedule  of  prop- 
erty attached  thereto,  verified  by  the  plaintiff,  in  the  case  of  a  third  person 
against  the  plaintiff,  of  a  date  subsequent  to  eaid  alleged  Bale  to  the  defend- 
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ant,  tldfl  dalm  not  being  included  in  the  list    HM,  that,  as  an  admlBBSoa 
of  the  plaintiff,  this  was  proper  evidence.    Bpring^r  ▼.  DrateA,  8S6. 

See  Constitutional  Law,  8 ;  Elbgtion,  3 ;  Hubband  and  Wivb,  1,  2 ; 
Pbincipal  and  Agent  ;    Railboad  Ck)MPA2nr,  1 ;  Blahdsb,  1,  2 ; 

8TA1CF8,  3  ;  FOBBION  LAW. 

EXECUTIVE  POWER. 
See  Judicial  Powbb. 

EXEMPLARY  DAHAGEa 

8m  OAKBTIBR  of  PA8SENaEBS,3;  COEFOBATIOV. 

EXPRESS  COMPANIEa 
See  Cabkikb,2,8.    , 

FACTOR. 
See  Pbincipal  and  Aobkt 

FARE. 
See  Railboad  Company,  1. 

FIRE  DEPARTMENT. 
See  Municipal  Cobfobation,  4. 

FIXTURES. 

As  between  the  vendor  and  vendee  of  lands  used  in  growing  cotton,  a  cotton 
gln-fltand,  put  up  after  the  usual  manner  for  use  on  the  place,  is  a  fixtoiej 
and  passes  with  the  land.    Richardson  v.  Borden,  695. 

FOREIGN  JUDGMENT. 
See  Action  ;  Injunction. 

FOREIGN  LAW. 

1.  In  the  absence  of  evidence  the  presumption  is  that  the  laws  of  another 
state  conform  in  substance  to  the  general  principles  of  the  common  law. 
EUm  v.  Mason,  81. 

3.  Plaintiff  and  defendant,  in  pursuance  of  an  agreement  to  that  effect,  went  to 
Canada  In  1864  for  the  purpose  of  procuring  men  to  be  enlisted  in  the  United 
States  army,  and  before  going,  and  also  while  there,  plaintiff  loaned  to 
defendant  money  to  pay  his  expenses.  In  an  action  to  recover  such  money 
hM,  that  the  contract,  having  for  its  object  the  violation  of  a  law  of  Canada 
was  void,  and  that  the  plaintiff  could  not  recover.    HaU  v.  CoaUUa,  207, 

See  Evidbncb,  2. 

FORWARDER. 
See  Cabbikb,  2. 
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FUTUBS  ADVANCBa 
CeeTBiTBT. 

GAMBLING, 
flee  Gkbtifioatb  of  Dbfoot. 

GIFT. 
See  CoinrBTAKCB,  1. 

GOVERNOR. 
Bee  Ck)VBTiTmoNAL  Law,  6 ;  Jttdicial  Powxb,  1»  lb 

GUARANTOR. 
See  SuRBTiBS,  1, 2. 

GUARANTY. 

Defendant  gave  a  letter  of  credit,  asking  plaintiff  to  let  T.  hare  "  the  paints, 

oIIb  and  yamishes,  glass,  etc.,  he  wants.    I  will  be  security  for  the  amount 

for  what  he  will  owe  you."    RM,  to  be  a  continuing  guaranty.    Baehns  ▼. 

Murphy,  485. 

See  Pbomissoby  Notb,  4. 

HIGHWAY. 

In  an  action  against  a  town  to  recoTer  for  injuries  caused  by  a  defeet  in  a 
highway,  the  question,  whether  notice  to  the  town  of  the  existence  of  the 
defect  can  be  inferred  from  the  length  of  time  it  has  continued,  is  a  ques 
tion  for  the  Jury.    CoUey  ▼.  InhabitanU  of  Ws^brook,  aa 

See  Injunction  ;  Sabbath 

HUSBAND  AND  WIFE. 

1.  A  married  woman,  engaged  in  business  on  her  own  account,  purchased 
goods  on  credit,  to  be  used  in  that  business,  the  husband  having  no  connec- 
tion with  the  business,  nor  in  any  way  participating  in  the  profits  there< 
from.  In  an  action  against  the  husband  for  the  value  of  the  goods,  Tield, 
that,  in  the  absence  of  proof  that  the  husband  had  assented  to  his  wife's 
conducting  the  business,  he  was  not  liable  for  the  debt.   TutUe  v.  Hoag,  481. 

9.  A  feme  covert  is  absolutely  a  ferns  sole  with  respect  to  her  separate  estate, 
when  she  is  not  specially  restrained,  by  the  instrument  under  which  she 
acts,  to  some  particular  mode  of  disposition;  and,  although  a  particular 
mode  of  disposition  is  pointed  out,  it  will  not  preclude  her  from  adopting 
any  other  mode  of  disposition,  unless  there  are  words  restraining  her  power 
of  disposition  to  the  very  mode  pointed  out.    Kimm  v.  Weippert,  541. 

8.  A  married  woman,  having  separate  property,  joined  with  her  husband  in  a 
note  for  the  purchase  price  of  real  estate  purchased  by  the  husband.  To 
secure  the  payment  thereof  a  deed  of  trust  of  the  same  real  estate  was  exe* 
euted  by  both  husband  and  wife.  Default  being  made  in  the  payment,  the 
land  was  sold,  and  suit  brought  to  make  good  the  deficiency  out  of  the 
wife's  separate  estate.    Held,  that  the  note  was  not  a  charge  on  the  wife's 
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estate.  Atd,  Jlcf(A«r»  that  eztrinBic  eyidenoe  wu  not  edmliwJMe  to  ptawm 
the  intention  of  the  wife  to  diarge  her  separate  estate.  Ih. 
i  When  land  is  oonvejed  to  husband  and  wife  each  takes  an  entiiety,  noi- 
withstanding  a  statute  pioYiding  that  all  oonvejanoes  of  land  made  to  two 
or  more  persons  sliall  be  oonstmed  to  create  estates  in  oommon  and  not  is 
Joint  tenanej.    Smingwap  v.  8calei,  586. 

See  Diyobcb;  Dowsr. 

IMBfiCILITY. 
See  Ck)i!niiACT,  2. 

INDEMNITY. 
flee  Bond  of  Indsmhitt. 

INDORSEMBNT. 
See  Pboxissobt  Nora. 

INFANT. 
See  Mabbiagb  CoirrRAor. 

INJUNCTION. 

1.  Where  it  does  not  appear  that  a  person  will  sustain  an j  spedal  or  peculiar 
damage  in  consequence  of  the  obstruction  of  a  public  highway,  an  iiijuno- 
tion  to  restrain  such  obstruction  will  not  be  granted  at  his  suit.  Daw9on  y 
The  8t,  Paul  Fire  Ineurance  Co.,  109. 

B.  The  courts  of  one  state  may  enjoin  a  dtizen  thereof  from  enforcing  the  col- 
lection of  a  Judgment  which  he  obtained  in  the  oourto  of  another  state, 
and  which  he  is  endeavoring  to  collect  in  such  other  state.    Bngei  v.  Sekmur 

mofi.  578. 

See  Easembnt. 

INSANE  PERSON. 

See  IKBURA17CK,  8. 

INSURANCE. 

I.    Fire  Ineuranoe, 

t.  Where  insured  goods  are  removed  from  a  building  apparently  in  imminent 
danger  of  being  destroyed  by  fire,  the  insurers  are  liable  for  tiie  reasonable 
damage  and  expense  of  removal,  although  the  building  is  not  in  fkct  burned. 
WTiite  V.  Republic  Fire  Insurance  Co.,  22. 

8.  A  policy,  the  premium  for  which  had  been  paid  by  note,  contained  a  provis- 
ion that  in  case  the  note  should  not  be  paid  at  maturity,  the  full  amount 
of  the  premium  should  be  considered  as  earned,  and  the  policy  become  void 
while  said  past^Lue  notes  remained  over-due  and  unpaid ;  a  loss  occurred 
after  the  maturity  of  the  note  and  before  it  was  paid.  BM,  that  the  com- 
pany was  not  liable  for  any  loss  which  occurred  during  the  continuance  of 
the  default,  but  that,  on  the  subsequent  payment  of  the  note,  the  polic^j 
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zeTiyed  and  was  in  force  from  the  date  of  each  pajment.  WSUfMU  v.  Th$ 
Albany  Oity  Insurance  Co.,  95. 
IL  The  plaintiff's  bnildings,  which  were  inanred,  were  intentionally  set  on  fire 
by  Mb  wife,  who  was  insane,  and  who  had  been  left  alone  by  the  plaintiff. 
It  appeared  that  she  had  frequently  been  left  alone  before  this  occasion. 
In  an  action  on  the  policy  of  insurance,  held,  that  the  plaintiff,  in  leaving  his 
wife  alone,  had  not  bt^en  guilty  of  such  a  degree  of  negligence  as  would 
constitute  a  defense  for  the  defendants.  €hw  v.  The  Fa/rmffri  Mutuai  Fire 
Ineuranee  Co.,  168. 

4.  A  policy  of  insurance  requiring  that  consent  to  subsequent  insurance  upon 
the  same  property  should  be  in  writing,  will  not  be  rendered  void  when  the 
agent  of  the  company  girea  such  consent  verbaUp,  and  the  insured,  in  good 
fkith,  acta  upon  it.    Carrugi  ▼.  The  Atlantic  Fire  Insurance  Co.,  667. 

5.  The  powers  of  an  agent,  whose  duty  it  is  to  take  and  revoke  risks,  include 
the  power  of  oonsenting  to  a  prior  or  subsequent  insurance  on  the  prop-- 
erty.  lb. 

IL  Marme  Insurance. 

6.  To  warrant  the  abandonment  of  a  stranded  vessel  as  a  total  loss.  It  must 
appear,  to  the  satisfaction  of  the  jury,  that  the  delivery  of  the  vessel  from 
the  peril  was,  upon  reasonable  grounds,  judged  to  be  impracticable,  or  not 
to  be  effected  unless  at  an  expense  that  would  absorb  all  her  value.  Cop- 
elin  V.  The  Phosnia  Insurance  Company,  604. 

7.  The  owner  of  a  vessel,  abandoned  as  a  total  loss,  is  not  bound  to  receive  her 
from  the  underwriters  if  there  is  any  material  deficiency  in  her  repain, 
nor  unless  she  be  repaired  and  returned  within  a  reasonable  time.  lb. 

INTEREST. 
See  Pboiobsobt  Note,  8;  Wab. 

INTOXICATING  LIQUORS. 
See  Nuisance. 

JOINDER  OB!  PARTIEa 
See  Rbwabd. 

judiculL  power. 

1.  In  organiiation  of  the  federal  and  state  governments,  three  separate  bodief 
of  magistracy  were  established,  the  legislative,  executive  and  judioiaL  It 
was  intended  that  the  functions  of  each  of  these  should  be  separate  and 
distinct  within  its  own  sphere,  and,  as  far  as  practicable,  independent  of 
those  of  the  other  branches.  Neither  branch  is  permitted  to  exercise  the 
powers  appropriately  belonging  to  another.    8UUe  v.  Warmoth,  712. 

B.  The  doctrine  that  there  is  a  distinction  between  a  purely  ministerial  act  and 
one  in  the  discretion  of  the  executive,  and  that  the  performance  of  the 
former  by  the  executive  may  be  enforced  by  judicial  order,  accords  to  the 
judiciary  the  large  discretion  of  determining  the  character  of  all  acta 
which  would  infringe  the  right  of  the  executive  to  use  discretion  in  deter> 
mining  the  same  question.  lb. 
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8.  Thenfoi*  a  writ  of  mandimiui  will  not  issue  to  oompel  the  chief  execoiiTv 

to  perform  an  act  required  by  law  to  be  done  bj  him.  lb, 

JURISDICTION. 

1.  Where  the  United  States  court  and  a  state  court  have  a  concufrent  juris- 
diction, the  court  first  acquiring  jurisdiction  of  any  matter  retains  it  to  the 
exclusion  of  the  other.    Ilines  v.  HotlbB,  S81. 

2.  Where  parties  commence  proceedings  in  a  state  court,  and  in  the  course  of 
litigation  are  enjoined  from  further  action  until  certain  matters  are  dispoeed 
of,  it  is  a  violation  of  the  injunction  order  to  institute  proceedings  in  the 
United  States  court  inyolving  the  matters  enjoined  ;  and  the  state  court  haa 
power  to  punish  the  disobedience  of  its  orders,  although  it  cannot  reqnire 
the  parties  to  dismiss  their  suit  in  the  United  States  court.  Ih. 

&  A  proceeding  in  rem  against  a  vessel  for  the  recovery  of  dMuages  for  « 
maritime  tort  can  be  enforced  only  by  the  courts  of  the  United  Stataa. 
Tfmng  v.  8hip  Princess  Bayal,  731. 

See  Adicibaltt  ;  Naturalization  ;  Subbtibs,  8. 

LEASE. 
See  Lbssqr  akd  Lsbbbb 

LEGACY. 
See  Will. 

LESSOR  AND  LESSEE. 

A  covenant  by  a  lessor  to  erect  a  building  on  the  leased  premises  does  not  by 
implication  impose  upon  him  an  obligation  to  rebuild  in  case  of  the  destruc- 
tion of  the  building  by  fire  during  the  term  of  the  lease ;  nor  does  the 
destruction  of  the  building  and  the  refusal  of  the  lessor  to  build  relieve 
the  lessee  from  his  agreement  to  pay  rent.    Cotoell  v.  Lumley,  430. 

LEGISLATIVE  POWER. 
See  Municipal  Corporation,  1,3;  Riparian  Rights,  9. 

LEX  LOCL 
See  Confederate  Monet,  1 ;  Contract,  6 ;  Mahriagb  Contract. 

LIEN. 

Where  a  debtor,  with  the  assent  of  certain  of  his  creditors,  placed  his  per- 
sonal property  in  the  hands  of  one  of  them,  with  instructions  to  sell  it,  and 
pay  himself  and  such  other  creditors  out  of  the  proceeds,  held,  that  the 
creditors  for  whose  benefit  the  property  was  to  be  applied  obtained  a  lien 
upon  it  and  its  proceeds  superior  to  any  which  a  general  creditor  eould 
acquire  by  the  subsequent  levy  of  an  attachment  thereon.    Hamdley  v. 

Pfister,  449. 

See  Vendor's  Libn. 

LIMITATION. 
See  Statute  of  Lihitation. 
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LITTORAL  RI0HTa 

flee  BlTABIAK  RiGHTB. 

LOCAL  IMPROVEMENT. 
flee  MuKiciPAL  Cobfobatioh,  1. 

MANDAMlJa 
flee ODJHiri'iTUHoyAL Law, 6 ;  Election;  JuoiolUi Powsfb 

MARINE  INSURANCE. 
See  IiwuiLAVCB,  6, 7. 

MARITIME  JURISDICTION. 
See  ADinRALTT. 

MARITIME  LAW. 
flee  Jttribdigtioh. 

MARRIAGE  CONTRACT. 

1  An  anie-nnptlal  oontraet  was  made  in  the  state  of  Miflslaeippl  bj  a  female 
miBor  with  her  intended  husband.  The  contraet  waa  to  be  carried  oal  in 
the  state  of  Louisiana,  where  the  husband  and  wife  resided  after  marriage. 
Ilddp  that  the  capacity  of  the  parties,  as  well  as  the  form  of  the  contract, 
must  be  goyemed  by  the  laws  of  Mississippi,  while  its  effect  must  be  gOT 
emed  by  those  of  Louinana.    Buteemon  ofJe9$e  W,  Wilder,  721. 

2.  To  ascertain  whether  such  a  contract  is  for  the  benefit  of  the  minor,  so  ae 
to  determine  whether  it  is  Toid  or  voidable,  the  lex  loci  eontracttu  alone 
must  be  considered.  Ih, 

8  Under  the  common  law,  as  administered  in  the  United  States,  the  genera) 
rule  is,  that  the  contracts  of  minors  are  voidable  only,  and  not  void.  The 
exception  is,  where  the  contract  on  its  face  aj^>eaa  necessarily  prejadicial 
to  the  minor.  Tb. 

4  Where  nothing  appears  on  the  face  of  a  marriage  contract  necesearily 
prejudicial  to  the  minor  wife,  it  is  voidable  only,  and,  if  not  disaffirmed  by 
her  when  she  has  the  capacity  so  to  do,  will  be  binding  on  her.  Ih, 

MARRIED  WOMEN, 
flee  HusBAin)  akd  Wifb. 

MASTER  AND  SERVANT. 

1.  The  plaintiff,  a  paeeenger  In  defendants'  railway  car,  gave  up  his  ticket  to 
a  brakeman,  who  was  authorized  to  demand  and  receive  it.  Shortly  aftet 
the  latter  approached  plaintiff,  denied  that  he  had  received  his  ticket,  and 
assaulted  and  grossly  insulted  him.  In  an  action  against  the  railway  com- 
pany to  reeover  iaw^se,  /mid,  tha*  the  defendante  were  liaUe,  and  that 
plaintiff  cooU  rMoevr  i  ■■■Hilary  damages.  (Tafuet,  J.,  dissented  on  th« 
question  of  damages.)    Ooddard  v.  Orand  Trunk  "Rafkoajf  Co,,  89. 

Vol.  II.— 95 
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t.  The  def eaduita  bairiag  xvUiiied  the  hE»keinan  in  their  emploj  after 
of  hie  CQndact^  the  cout  zef need  to  eet  eidde  es  exceoidTe  e  verdiei  tag 
14390.  Ih. 

8.  The  plaintiff,  a  deck  hand  on  the  steamhoat  A.,  waa  iajoied  by  theexpIoaloB 
of  the  boiler  of  the  ateamboat  B.,  while  the  boata  were  near  each  oUief^ 
The  defendant  waa  owner  of  the  steamboat  A.»  but  had  an  agreement  with  tha 
owner  of  the  ateamboat  B.  that  each  should  emploj  the  men  and  mmnage 
his  own  boat,  and  at  the  end  of  the  eeaaon  the  prc^ta  of  the  boata  alumld 
be  dlTided  between  them.  In  an  action  to  recover  damages  for  such  ii^nxx^ 
hM :  1.  That  the  defendant  and  the  owners  of  the  B.  were  partners,  aiui 
each  responMble  for  the  negUgenoe  of  the  officers  and  crew  of  each  boat. 
8.  That  the  plaintiff  and  the  crew  of  the  B.  were  not  f eUow-serrmata 
within  the  rule  exempting  the  master  from  liability  for  lajuries  mwuh 
tained  bj  a  fellow-servant    CaniufOtf  t.  Damdmm,  154. 

4  The  plaintifl^  a  passenger  on  defendants'  road,  applied  to  the  baggn^ps 
master  to  have  his  trunk  checked,  which  not  being  promptly  done,the  plain- 
tiff became  angry  and  used  threatening  and  abusive  language,  whereupon 
the  baggage  master  seised  a  hatchet  and  struck  him.  SM,  tliat  the  com- 
pany was  not  liable.    The  LUUe  Miami  RaOroad  €h.  t.  Wetmare,  878. 

5.  The  legal  implication  is,  that  the  employer  will  adopt  suitable  instmmenta 
and  means  with  which  to  carry  on  his  business,  and  where  injuries  to  serr- 
ants  or  workmen  happen  by  reason  of  improper  and  defectiye  machinery 
and  appliances  used  in  the  proeecution  of  the  work,  the  employer  is  liable, 
provided  he  knew  or  might  have  known,  by  the  exerdse  of  reasonable  caia, 
that  the  apparatus  was  unsafe.    Oibmm  v.  The  Pacific  B.  B.  €h.,  487. 

MEASUBE  OF  DAMAGB. 
Bee  Bahx,8;  OoiiT&iLCT,8;  Covsnast  ofTitlb»8;  Bfaonanr.t. 

MENTAL  nN80nNDNES& 
See  COHTRACT,  3. 

MILL  AND  MILL  OWKESa 
See  BiPABiAV  BieHTi. 

MINOB  CHILD. 
See  CoirnuoT,  7. 

MISTAKE. 
Bee  Gbbtificatb  ov  PgPOiifL 

MISTAKE  OF  LAW. 
Bee  ADMurisniATOB,  1. 

MOBTQAaE. 

A  mortgage  doee  not  oonvey  the  legal  title^and  a  defandint  la  ^eoUaenl  eaa 
noiset  up  a  mortgage  with  whidi  he  isnot  eonaeeledaaaa  ontrtanding  this 
Woodi  V.  SUdeHfrand,  618. 
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MUNICIPAL  CORPORATION. 

L  The  legisUtme  may  aathozise  a  municipal  oorpoxation  to  aieeai  the  whole  ot 
iBj  portion  of  the  expeneee  of  local  improyements  upon  the  property 
deemed  to  be  particolarlj  and  speciaUj  benefited  thereby,  in  proportion  to 
the  benefit  received.    Hoi^  v.  OUy  of  Saginaw,  76. 

S.  Where  the  charter  of  a  city  provides,  that,  whene yer  the  conmion  council  shall 
deem  any  Improyement  in  streets,  etc.,  necessary,  they  shall  so  dodare  by 
reeolution,  such  declaration  must  be  made  before  the  common  council 
have  authority  to  order  the  improymennt.  lb, 

S.  An  act  of  the  legislature  for  establishing  and  improying  a  public  park  in 
the  city  of  Chicago,  after  providing  for  the  appointment  of  a  board  of  comp 
missionen,  with  authority  to  purchase  lands,  provided  further,  that,  for  the 
purpose  of  paying  for  such  lands,  the  bonds  of  the  city  of  Chicago,  to  such 
an  amount  as  should  be  necessary,  should  be  issued  by  the  mayor,  comp- 
troller and  derk  of  said  dty,  from  time  to  time  as  the  same  should  be 
required  by  the  board  of  i»ark  commissioners,  and  that  they  should  be 
delivered  to  said  board  upon  demand.  In  pursuance  of  this  authority,  the 
board  of  park  commissioners  determined  that  bonds  of  said  dty  should  be 
issued  to  the  amount  of  $ffO0,00O,  for  the  purpose  spedfied,  and  applied  to 
the  dty  officers  named  to  issue  such  bonds,  which  they  refused  to  do.  On 
an  application  to  the  court  for  a  writ  of  mandamus  to  compel  such  officen 
to  issue  and  deliver  said  bonds,  AM,  that  the  legislature  had  no  power 
under  the  constitution  to  compel  a  munidpal  corporation  to  incur  a  debt 
for  local  improvements,  without  its  consent,  and  that  therefore  a  mandamus 
would  not  be  granted.    People  v.  Mayor,  etc,,  of  Chicago,  278. 

4.  A  dty,  authorized  by  statute  to  establish  a  fire  department  and  procure 
engines, etCk,  necassary  to  OTtioguiflh  fires,  is  not  liable  to  an  individual  whose 
house  has  been  burned,  for  any  defect  in  the  execution  of  sudi  power,  nor 
fox  a  neglect  of  duty  on  the  part  of  fire  companies  or  their  offioenk 
WkeO^r  V.  OUif  of  (XndnnaH,  868. 

SeeBBiDQBB. 

NATIONAL  BANE. 
See  Bank. 

NATIONAL  CURRENCY. 

The  dronlathig  notes  of  national  banks,  known  as  ^national  eaneneyf"  am 
not  exempt  from  taxation  by  a  state.  Board  of  Oommi$don0r$  tfMonigmt^ 
orp  Chnniif  y.  BUton,  827. 

NATURALIZATION. 

A  court  having  original  jurisdiction  of  some  actions  cognisable  by  the  eonrtfl 
of  law  under  what  is  known  as  the  **  common  law  of  Bngland,"  has  "  com* 
mon-law  jurisdiction,"  within  the  meaning  of  the  third  section  of  the  aec  of 
eongress  of  April  14, 1802,  relative  to  the  naturaliaation  of  forslgnenk  M 
ike  manor  tf  Martin  Connor,  427. 

NAVIGATION. 
See  BuDeBa. 
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NAVIGABLB  STBBAM& 
See  Bridges. 

NBQLIGBNCK  ' 


I 


bnomAjroa, 8;  Mabxee akd  Sbbyabt, 5 ;  Bailboad Ookfavt»Sl  i^ 

NEGOTIABLE  INSTRUMENT. 
1i»Bnj«ovBsoHAsa&;  PBOMiaaoRTNoTs;  Wabseodib  Bmvrl 

NOTK 
See  Pbokissobt  Notb. 

NOTICE  OF  DEFAULT. 
See  SIIBBIIB& 

NOTICE  OF  PROTEST. 
See  PBOUI880BT  Notb,  S. 

NUISANCE. 

An  oxdiii«Me  of  e  town.  deeUring  a  nuiflanoe  all  intozleaUng  liqvon  kept 
whhin  the  limits  of  the  town  for  the  purpose  of  being  sold  or  given  awaj  mm 
^  beyezage  to  be  drank  within  said  town,  and  directing  the  police  offioen  to 
abate  said  nnisanee  by  removiog  the  liquors  beyond  the  town  limits,  will 
B0t  Justify  suchi  offtoeis  in  seising  and  carrying  away  liquors  until  it  luui 
been  determitted  by  a  court  of  justice  that  the  ordinance  has  been  violated. 
Dam  T.  FetfiSt  801. 

OBSTRUCTION  OF  HIGHWAY. 
See  Is JUNCTiOH. 

OFFICIAL  BONDS. 
See  Stamps,  L 

ORDINANCE. 
See  NuTSAiroB. 

PAETIEQ,  JOINDBA  OF. 
3ee  Rbward. 

PARTNERSHIP. 

Where  the  creditors  of  a  partnership  have  levied  their  ezeeutlon  on  lands 
belbngtng  to  one  of  the  partners,  and  their  title  has  become  absolute  by 
lapse  of  the  thne  prescribed  by  statute,  a  creditor  of  the  individual  partner 
cannot  defeat  their  title  by  levying  his  attachment  or  execution  on  ihm 
same  ItodS;    J^HcUsr  v*.  8inM,  180.  ^ 

PASSENGER  CARRIER. 

Bee  CaBRIKB  of  PASSBNOBBib 
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PERSONAL  LIABILITY. 
See  Pbomibsobt  Notb,  1. 

POLICE  POWER. 
See  NuiflAi?CB. 

PRINaPAL  AND  AGENT. 

A  foreign  factor  sold  merchandiee  to  the  defendant  in  hia  own  name,  and 
without  diaclosing  hia  principal,  and  received  hia  own  check  in  part  pay- 
ment therefor ;  Held,  in  an  action  by  the  principal  to  recover  the  price  of 
the  merchandise  thus  sold,  that,  in  the  absence  of  proof  that  the  defend- 
ants knew  of  the  representative  character  of  the  ftustor,  the  principal  could 
n^it  recover.    JVavb  v.  MUliken,  14. 

PROMISSORY  NOTE. 

1.  The  secretary  of  an  incorporated  company  gave  a  promissory  note,  using 
the  words  "  We  promise  to  pay/'  etc.,  and  signed  it  with  Ids  own  name 
with  "  Sec'y "  afOlxed,  and  impressed  thereon  the  seal  of  the  corpocaiion. 
MM,  tliat  he  was  not  personally  liable  thereon.     Jfeans  v.  SwomuUdt,  880. 

2.  A.  indorsed  a  blank  form  of  a  promissory  note  and  delivered  it  to  theinaker, 
stipulating  that  it  should  not  be  made  payable  at  a  bank.  In  filling  up  the 
note  the  maker  made  it  payable  at  a  bank,  and  in  that  condition  negotiated 
it.  Held,  that  A.  was  liable  on  the  note  in  the  possession  of  Abaaafld^, 
SpUler  V.  Jcmea,  384. 

9  Where  a  promissory  udte  contains  a  provision  for  interest,  an  action  may  be 
maintained  for  the  interest  after  the  principal  has  been  paid.  Hobbins  v. 
Cheek,  Q^ 

4.  The  owner  and  holder  of  a  promissory  note  transferred  it  to  the  plaintiff, 
and,  at  the  same  time,  indorsed  thereon  the  following :  "  I  guarantee  the 
payment  of  the  within  note  to  C.  Edgerton  or  order.  —  Isaac  Clay."  In  an 
action  on  the  guaranty,  Tuld,  first,  that  no  consideration  for  the  guaranty 
need  be  alleged ;  second,  that,  as  the  guaranty  was  absolute,  no  averment  of 
demand  and  notice  was  necessary.    Clay  v.  Edgerton,  422. 

5.  If  a  person  not  a  party  to  a  note  places  his  name  in  blank  on  the  back 
thereof  before  delivery,  he  is  to  be  regarded  as  an  indorBer,and  demand  and 
notice  are  necessary  in  order  to  fix  his  liability.    J(me»  v.  Ooodiob^  478. 

6.  The  maker  of  a  promissory  note  altered  its  date  without  the  knowledge  or 
consent  of  the  surety  thereto,  after  execution,  but  before  delivery.  EM, 
that  the  surety  was  discharged  by  the  alteration.    BriUon  v.  Dierker,  558. 

7.  In  an  action  by  the  administrators  of  the  payee  of  a  promissory  noie  made 
in  1859  and  payable  "  in  gold  "  against  the  sureties  thereto,  the  latter  inter- 
posed the  defense  that  the  words  "  in  gold "  were  inserted  by  the  payee 
without  their  knowledge  or  consent  after  delivery.  Held,  that  the  altera- 
tion did  not  change  the  legal  liability  of  the  sureties,  and  that  they  were 
therefore  liable.    Bridges  v.  Winters,  598. 

8.  Where,  a  short  time  previous  to  the  maturity  of  a  note,  an  indorser  dies,  a 
proper  notice  of  protest  of  the  note  sent  to  such  indorser's  address,  the 
holder  and  notary  being  ignorant  of  his  death,  and  actually  reaching  the 
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•dminiflliator  and  one  of  the  liein»  will  be  mfflrtftBt  lo  bfaid  the 
M4up0r9  T.  P#dii0{ett«»  727. 

See  Slayxs,  1, 

PROTEST. 
Bee  PBomaeoaT  Nax%88. 

PUNITIVE  DAMAeE& 
See  Ck)BFO&ATxoN. 

RAILROAD  OOMPAinr. 

1.  "Bj  the  r^goIatloiiB   of  defendants,  a  lailzoad  company,  penone  taking 
panage  in  their  can,  at  a  place  where  a  ticket  office  was  establlBhed,  wltli- 
ont  baTing  first  procored  a  ticket,  were  charged  ten  cents  in  addition  to  the 
regular  fare.    The  plaintiff,  finding  the  ticket  office  dosed, entered  the  care 
withont  a  ticket,  intending  to  go  to  M. ;  made  known  to  the  cond  actor  his 
destination,  and  gave  him  fifty  cents,  which  was  the  regolar  fare ;  the  oon- 
dnctor  demanded  the  additional  ten  cents,  which  was  refa8ed,and  the  plain- 
tiff was  expelled  a^ J.,  the  car  fare  to  which  was  fifty  cents.    HM,  in  an 
action  for  damages :  1,  that  the  conductor,  having  accepted  and  retained  the 
fifty  cents,  could  not  afterward  eject  the  plaintiff;  2,  that  evidence  was  inad- 
missible to  show  the  car  fare  to  J. ;  and,  8,  that  the  company,  in  order  to 
enforce  said  regulations,  were  bound  to  keep  their  ticket  office  open  a 
reasonable  time  in  advance  of  the  departure  of  train,  to  enable  passengers 
to  procure  their  tickets.  Du  Lauratu  v.  The  Firit  Divitian  of  the  8t,  Paul  <ft 
Padfle  R  B.  Co.,  102. 

9.  The  plaintiff,  while  traveling  in  defendants'  railroad  car.  permitted  his  arm 
to  rest  on  the  window-sill  and  slightly  project  outside,  whereby  his  arm  was 
broken  by  coming  in  contact  with  a  freight  car  standing  near  the  track. 
Held,  Uiat  the  negligence  of  the  defendants  was  gross  in  comparison  with 
the  plaintiff's,  and  that  the  latter  could  recover.  Chicago  d  AWm  R.  R,  Go. 
V.  Pondrom,  306. 

8.  The  citizen  who,  on  a  public  highway,  approaches  a  railroad  track  and  can 
neither  see  nor  hear  any  indications  of  a  moving  train,  is  not  chargeable 
with  negligence  in  assuming  that  there  is  no  car  sufficiently  near  to  make 
tlie  crossing  dangerous.  He  lias  a  right  to  presume  that  in  handling  their 
cars  the  railroad  companies  will  act  with  appropriate  care,  and  that  the 
usual  signals  of  approach  will  be  seasonably  given.  Tabor  v.  Miawurt 
VaUey  R,  R,  Co.,  617. 

i.  A  railroad  corporation,  authorized  by  its  charter  to  take  the  lands  of  private 
parties  for  its  road,  does  not  exhaust  its  power  by  once  locating  its  road ;  but, 
in  case  of  necessity,  may  re-locate  it  and  take  private  property  for  the 
purpose.    Misiiuippi  and  TennesMS  R.  R.  Co.  v.  Decany,  808. 

See  Carbieb  ;  Cakrieb  of  Pabsbkgbbs  ;  Mabtsb  ahd  Sertaut,  1, 4 

RECORDING  DEED 
See  Convey AKCB,  2, 4, 5. 
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BENT. 
Bee  Vbrdob  Aim  PuBOHAeiB. 

REVENUE  STAMP. 
SeeSTAMFS. 

BEWABD. 

ne  feleefemen  of  a  town^  under  the  anihority  of  a  general  statute,  oflbred  a 
reward  for  the  apprehension  and  conviction  of  a  person  guilty  of  the  com- 
mission  of  a  high  crime.  The  plaintiff,  claiming  to  hare  performed  thai 
service,  brought  action  to  recover  the  reward.  Held,  on  demurrer,  that 
the  action  was  well  brought.  Held,  also,  that  if  two  persons  jointly  per- 
formed the  service  they  must  be  joined  as  plaintiffs.  Jarwrin  v.  Town  of 
Exeter,  \9R. 

BIPABIAN  RIGHTS. 

1.  The  defendants,  in  pursuance  of  authority  granted  them  by  the  legislature, 
built  a  dam  which  backed  the  water  upon  the  ancient  mill  of  plaintiff. 
HM,  that  defendants  were  liable  for  the  injury  occasioned-  Lee  v.  Pern 
broke  Iron  Company,  69. 

9.  A  legislative  authority  to  do  an  act  which  will  naturally  result  in  damages 
to  private  property  must  be  coupled  with  provisions  for  ascertaining  and 
paying  such  damages  in  order  to  protect  persons  acting  under  such  author 
ity  from  liability  at  common  law.  lb, 

8  The  defendant,  owning  land  on  one  side  of  a  river,  built  a  break-water  to  pre- 
vent the  water's  encroaching  upon  his  land,  which  had  the  effect  to  throw 
the  current  over  upon  and  wash  away  the  plaintiff's  lands  opposite.  Held, 
that  the  defendant  was  liable.  Oerrish  v.  OUmgh,  165. 

RIGHT  OF  WAT. 

J ,  owning  lands,  on  which  was  a  strip  called  a  street,  but  which  was  not  laid 
out  or  dedicated  as  a  public  highway,  conveyed  the  same  to  S.,  by  a  con- 
veyance, in  which  the  said  strip  was  mentioned  as  a  boundary  and  described 
as  "  St.  Charles  street."  Subsequently  S.  conveyed  a  portion  of  such  lands 
to  the  plaintiff,  "with  all  the  privileges  and  appurtenances  thereunto 
belonging,"  referring  to  the  so^ntlled  street,  in  the  deed.  The  land  so  sold 
did  not  abut  or  front  upon  such  street,  nor  was  there  a  right  of  way  by 
necessity  over  the  land  intermediate.  Held,  that  the  plaintiff  did  not 
acquire  any  right  of  way  over  the  so^»illed  street.  DatMon  v.  The  8t,  PatU 
Ftre  Insurance  Go,,  109. 

SABBATH  DAY. 

A  person  traveling  on  the  Sabbath  day  to  the  house  of  a  friend  for  pleasure  is 
BO  far  in  violation  of  a  law  against  traveling  on  the  Sabbath  day,  unless  for 
charity  or  necessity,  that  he  cannot  maintain  an  action  against  a  town  for 
Ij^uries  from  a  Refect  in  the  way.    OraUy  v.  OUy  of  Bangor,  M. 

SALE  OF  LAND. 
See  Statutb  of  Fraud,  1,8;  Qgyvsajst. 
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SEBTTENCB. 
flB0  CxaaxAJL  Liir. 

BHEEP  KILLED  BT  DOa& 
See  CoKSTiTCTioNAL  Law,  2.8. 

BHERIFP. 
See  Baksbuptcy,  ^ 

SLAVES. 

1  The  defendant,  in  an  action  on  a  promiflsorj  note,  alleged  that  the  note 
given  for  slaves  taken  by  the  plaintiff  fiom  Missouri  to  Arkansas,  after 
the  proclamation  declaring  that  state  in  insurrection.  HMfibMX  the  transao 
tion  was  in  violation  of  law,  and  that  the  note  could  not  therefore  be  col- 
lected.   Carton  v.  Bunter,  5d0. 

2  By  the  abolition  of  slavery  all  contracts  existing  at  the  time  relating  to  the 
sale  of  slaves  were  annulled.  The  sale  of  a  slave  being  only  the  sale  of  his 
services  for  life,  there  was  no  difference  between  the  right  of  an  owner  and 
of  a  hirer  except  in  duration ;  obligations  for  the  sale  and  also  for  the  hirer 
of  slaves  were  canceled  by  such  abolition,  and  it  is  of  no  importance  that 
the  period  of  hire  had  terminated  before  the  extinction  of  slavery,  or  that 
the  contract  was  valid  prior  to  that  time.    Cormier  v.  Bienvenu,  728. 

SLANDER. 

1  In  an  action  of  slander  the  defendant  pleaded  the  general  issue  only,  with* 
out  notice  of  special  matter.  At  the  trial  he  offered  evidence  tending  t« 
prove  the  truth  of  the  charge,  for  the  purpose  only  of  rebutting  malice  and 
mitigating  damages.    Held,  that  such  evidence  was  admissible.    Huson  v. 

2.  If  the  defendant  wishes  to  rely  on  the  truth  of  the  charge  aa  justification^ 
he  must  plead  it ;  but  he  may  introduce  evidence  tending  to  prove  its  truth, 
to  rebut  malice,  under  the  general  issue  and  without  notice.  lb. 

3.  In  an  action  of  slander,  for  calling  plaintiff  a  "deserter,*'  without  alleging 
special  damage,  held,  that  as  tlie  offense  alleged  was  only  cognizable  by  a 
court-martial,  the  action  could  not  be  maintained.  HoUingtworth  v. 
Shaw,  411. 

4.  In  an  action  of  slander,  if  the  alleged  slanderous  words  charge  an  act  to 
have  boon  done  in  another  state  or  country,  which  is  not  a  crime  by  the 
common  law,  in  order  to  make  them  actionable  the  pleading  should  ^low 
and  the  evidence  establish  its  criminality  by  the  laws  of  such  state  or  coun- 
try.   Buvdy  V.  Hart,  625. 

5.  In  an  action  of  slander,  the  words  charged  and  the  words  proved  must  hm 
substantially  the  same ;  that  they  both  convey  the  same  idea,  will  not  be 
sufficient  to  sustain  the  action.  Ih. 

STAMPS. 

I.  ( /ongress  has  no  power  to  impose  a  stamp  tax  upon  official  bonds  given  to  a 
state  by  its  officers.    SMU  ▼.  Garten,  818. 
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IL  The  lailare  to  ptapvAf  maoel  XJnltod  States  z«t<biiii6  stemps  affixed  to  an 
iMtnunMil  dM0  not  SMkdar  U  iBvalid  or  Incapable  of  being  introduced  in 
evldenoe.    I/Amumd  v.  Ihibose,  718. 

STATUTE  OF  FRAUDS. 

1.  If  A.  ▼olontaiil/  comveyB  land  to  B.,  the  latter  having  taken  no  measarea  to 
procnre  the  eonTejanee^bnt  acoepting  it,  and  verbally  promising  to  hold  the 
pioperty  in  tniBi  for  C,  the  ease  falls  within  the  provision  of  the  statute 
of  frauds  leqniring  trusts  to  be  expressed  in  writing,  and  a  court  of  equity 
will  not  enforce  the  parol  promise.    LaMry  v.  Lantry,  810. 

JL  The  plaintiif  became  surety  on  the  note  of  an  individual  member  of  a  firm, 
on  the  assurance  of  the  firm  that  the  money  to  be  raised  was  for  their  use, 
and  that  they  would  pay  it.  The  maker  of  the  note  became  insolvent,  and 
plaintiff  paid  the  Botte,  and  brought  suit  against  the  remaining  partner  for 
the  amount.  Meld  that  the  engagement  of  the  firm  was  in  effbct  a  promise 
to  indemnify  against  their  own  obligation,  and  was,  therefore,  not  void 
under  the  statute  of  frauds.    Ckim&r  v.  Eudgins,  620. 

8.  A.  contracted  with  B.  for  tiie  sale  of  a  lot  of  land,  the  only  written  evidence 
of  the  contract  being  several  receipts,  signed  by  A.  and  his  igent,  acknowl- 
edging the  receipt  of  certain  sums  of  money  from  B.  "  in  part  payment  for  a 
house  and  lot»"  without  describing  the  premises,  or  furnishing  any  data  for 
aaoertainlng  their  locality.  ffM,  that  said  writings  weie  insufficient  to  take 
the  case  out  of  the  statute  of  frauds,  and  that  part  performance  of  the  agree- 
ment was  also  insufficient  in  this  state.  McOuvre  v.  SteMtu,  349. 

Bee  CONTBACTS,  8, 4 

STATUTE  OF  LIMITATION. 

1.  In  an  action  on  a  promissory  note  given  in  Arkansas,  the  defendant  alleged 
that  the  action  was  barred  by  the  statute  of  limitation  of  that  eUAeiheld, 
that  the  lex  fbri  and  not  the  lex  loci  contr<ustue -wka  to  govern.  Cao'eon  v. 
HurUer,  {$80. 

2.  After  a  cause  of  action  has  become  barred  by  the  statute  of  limitation,  a 
defendant  has  a  vested  right  to  rely  upon  that  statute  as  a  defense,  and 
neither  a  constitutional  convention  nor  the  legislature  has  power  to 
divest  the  right,  and  revive  the  right  to  maintain  the  action.  Oirdner  t 
8^hen$,  700. 

STAY  OF  PROCEEDINOS. 
See  Bankruptcy. 

SUNDAY. 
See  Sabbath  lUXi 

SURETIES. 

1.  A.,  B.  and  C.  executed  to  the  plaint!^  a  bank,  a  joint  and  several  bond,  in  the 
penalty  of  $15,000,  with  a  condition  reciting  that  A.  had  become  a  member 
of  a  certain  firm,  rendering  it  probably  necessary  for  him  to  use  more  funds 
Id  the  business  than  he  had  at  command,  and  which  he  proposed  to  borrow, 
and  then  proceeding  thus :  "  Now  the  foregoing  bond  is  to  be  in  force,  aud 
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Unding  upon  hb,  Mooiding  to  its  temiB,  for  the  full  amount  of  any  U 
and  adTanoM  the  aidd  bank  may  make  to  aidd  A.»in  oonneetion  with  hla  said 
biudneaa,  not  to  exceed  in  amount  |15/X)0,  for  which  aom,  by  the  foregoing 
bond,  we  acknowledge  onraelyea  hia  soretiea,  and,  in  caae  of  hia  ftdlure  to 
I»a7  any  anch  loans  or  advances  as  aforesidd,  that  the  aame  shall  and  majr 
be  ooUeeted  oflT  na.  Unless  such  loans  and  adTancea  are  made  to  said  A.  in 
his  bnsinesB  aforesidd,  upon  the  faith  of  this  bond,  the  same  is  null  and 
▼oid,"  etc  The  plaintiff  alleged  that,  on  the  faith  of  this  bond,  and  for  ihm 
purposes  therein  specified,  it  loaned  A.  a  sum  of  money  on  the  diecka  of 
two  other  parties,  indorsed  by  A.,  and  that  these  checks  were  protested  for 
non-payment.  HM,  that  the  bond  was  not  an  oyertnre  to  guaranty  by  the 
snreties,  but  an  actual  undertaking. 

Held,  also,  that  B.  and  C.  were  sureties,  and  not  guarantors,  and,  therefore,  nol 
entitled  to  notice  of  loans  made  on  the  credit  of  the  bond,  and  of  the  default 
of  the  principal  debtor.    MbMiUan  y.  The  BulFs  Read  Bcmk,  828. 

8.  The  surety  is  bound  with  his  principal  as  original  guarantor,  and  his  obliga- 
tion to  pay  is  equally  absolute,  irrespective  of  any  notice  of  the  prindpal'a 
default,  while  a  guarantor  is  an  individual  contractor,  to  answer  only  for 
the  consequences  of  the  default  of  the  principal,  and  is  therefore  entitled 
to  notice  of  such  defaults.  lb, 

8.  The  parties  were  sureties  on  an  official  bond,  upon  which  judgment  had  been 
recovered  and  paid  by  the  plaintiff.  In  an  action  against  the  co-sureties  for 
contribution,  the  latter  alleged,  in  defense,  that  they  had  never  been  served 
with  process,  nor  appeared  in  the  action  on  the  bond ;  that  the  plaintiff  had 
appeared  for  them  without  authority,  and  sufibred  judgment  to  be  entered, 
to  defraud  them ;  that  he  had,  without  their  knowledge,  entered  into  a 
special  contract  with  the  relators  in  that  action  to  pay  the  judgment  out  of 
funds  then  in  his  hands,  belonging  to  the  principal  on  the  bond,  and,  in  con- 
sideration of  such  agreement,  received  an  extension  of  one  year's  time  on 
said  judgment ;  that  but  for  such  extension  of  time  the  judgment  could 
have  been  made  out  of  the  property  of  the  prindpaL  HM,  that  these  facts 
did  not  constitute  a  defense  to  the  action.    BaggoU  v.  MvUen,  851. 

4  The  defendants  further  alleged  that  they  signed  the  bond  out  of  which  ths 
liability  arose  at  the  request  of  the  plaintiff  HM,  that  they  were,  neve^ 
theless,  liable  to  contribution,  lb, 

SURVIVORSHIP. 
See  Will,  1, 2, 

TAXATION. 
Bee  C?0HWTi'UTiOKAL  LiLW,  1;  MmnoiPAL  GoBFOSATioy*  1 ;  NAmuiAL  Cob 

BBKCT. 

TAXES. 

A  tax  duly  assessed  Is  not  a  debt  within  the  meaning  of  that  proviidon  of  ths 
constitution  which  prohibits  the  legislature  from  passing  any  law  Impair 
Ing  the  obligation  of  a  contract.    City  of  Augtuta  v.  If&rih,  65. 
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TBNANT8  BT  ICKTIRBTT. 
Bee  HuiBAHD  ahd  Wifb,  4 

TEN  HOUB  LAW. 
See  GOBTRAOT»  L 

TRADE  MABK. 

Yhe  plelntiir  gave  to  his  place  of  boalneBe  the  nmme  of  "  Antiquaiiui  Book 
Btoce,"  by  which  name  it  became  widely  known.  The  defendant,  having  a 
liTal  store,  adopted  rabetantially  the  same  name.  HM,  that  the  name  could 
not  be  appropriated  aa  a  trade-mark.    OJnofnM  ▼.  Oohen^  47 fL  . 

TRANSFBB  OF  OAUSB. 

L  An  affldarit  filed  in  conformity  to  the  acta  of  congreaa^  passed  37th  Jnly, 
1886,  and  3d  March,  1867,  relating  to  remoral  of  causes  from  state  to  United 
States  courts,  cannot  be  traversed  in  the  state  court.    St&wari  ▼.  Outtit  655. 

t.  The  right  of  a  defendant  to  a  transfer  of  the  cause  is  not  defeated  by  the 
fact  that  his  co-defendant  is  a  resident  of  the  same  state  with  the  plaintiff, 
piorided  a  severance  can  be  had,  and  the  rights  of  the  petitioner  can  be 
detennined  separately.    lb, 

TRESPASa 

A  party  entering  upon  land  in  good  faith,  under  the  belief  that  he  has  the 
tftle  thereto,  is  not  a  naked  trespasser,  though  the  title  be  in  frnCi  in 
another ;  and  he  is  entitled  to  all  legal  protection  to  his  improvements  and 
property  plaoed  upon  the  premises,  given  by  the  statute  to  i>arties  in  pos- 
session under  color  of  title.    MMmppi  d  Trnmemee  KB.  Oa.'w,  Ihocmeif 

60& 

See  Bblliokbbht  RioHra. 

TRIAL  BT  JURY 
Shb  CoKBTrnmoKAL  Law,  4. 

TRUST. 

R.  ft  Oo.,  having  a  debt  against  B.,  attached  certain  property  then  in  posses- 
sion of  H.,  by  virtue  of  a  deed  of  trust  executed  to  him  by  B.,  in  fkvor  of  6. 
h  B.,  and,  as  appeared  on  the  face  of  the  instrument,  to  secure  the  payment 
of  a  $40,000  note.  It  appeared,  from  an  agreement  bearing  the  same  date^ 
that  the  trust  deed  was  intended  to  secure  future  advances  as  well  as  pres- 
ent liabilities ;  of  which  agreement  the  attaching  creditor  had  no  knowl- 
edge. The  trustee  gave  a  bond,  and  the  right  of  property  was  tried.  SM 
that  the  deed  of  trust  was  valid,  although  it  did  not  show  upon  its  face  that 
it  was  to  secure  future  advances,  and  that  the  possession  of  the  trustee  was 
good  against  the  daim  of  R.  &  Co.,  whose  demand  was  contracted  subse- 
quent to  the  recording  of  the  deed  Summers  and  Brannin  v.  Boa  d  Co^ 
668 

See  Statuts  ov  Frauds,  L 
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UNCUK  INTLUENCBL 
See  Will,  S. 

VE^DOB'6  LIEF. 

The  taking  by  the  Tendor  of  lands  of  the  note  of  the  purchaser,  with  a  thlid 
person  as  Buieiy  thereon,  is  prima  facie  evidence  of  a  waiver  of  the  ven- 
dor's lien  for  the  purchase-money,  but  It  may  be  rebutted  by  satisfactory 
proof  of  an  express  ai^^reement  that  the  lien  should  be  letained.  ^bmda  ▼. 
Jane$,  609. 

SeeDowKB. 

VENDOR  AND  PURCHASER.  ) 

Where  a  person  occupies  real  estate  under  a  eontraet  for  the  purchase  of  it» 
and  the  contract  is  ultimately  carried  into  effect,  the  law  will  not  imply  a 
promise  on  his  "ptai  to  pay  rent,  and  an  action  for  use  and  occupation  can- 
not be  maintained  against  him  in  the  absence  of  an  express  promise  to  pay 
lent.    Dennett  v.  Penobscot  Fair  Ground  Co,,  58. 

VOLUNTARY  CONVEYANCE. 
See  Convey AKCX,  1. 


VOLUNTARY  GRANTEE. 
See  Conveyance,  L 

VOTER. 
See  GoNBTiTunoNAL  Law,  G. 

WAR. 

On  the  14th  of  August,  1860,  the  plaintiff  loaned  the  defendant,  a  citizen  of 
Minnesota,  the  sum  of  $17,000,  upon  a  bond  and  mortgage  on  lands  in  tiat 
state,  conditioned  for  the  payment  of  the  principal  in  five  years,  with  inter- 
est, payable  semi-annually.  The  plaintiff  was,  at  the  time,  a  resident  of 
North  Carolina,  and  so  continued  to  the  date  of  the  action,  and  not  there  nor 
elsewhere  engaged  in  the  service  of  the  United  States,  but  during  the  whole 
period  he  had  an  agent  in  the  State  of  Minnesota.  In  an  action  brought  to 
foreclose  the  mortgage,  hM,  that  the  plaintiff  was  entitled  to  recover  the 
interest  accruing  on  the  bond  during  the  rebellion  and  before  maturity 
Doth  V.  La/mibert^  142. 

WAREHOUSE  RECEIPT. 

A  warehouseman,  on  application  by  the  owner,  issued  by  mistake,  and  at 
different  dates,  two  warehouse  receipts  for  the  same  goods,  the  first  of  which 
the  owner  assigned,  for  value,  to  F.,and  the  other  to  the  plaintiff.  After- 
ward the  warehouseman  delivered  the  goods  to  the  plaintiff  on  the  second 
receipt.  Whereupon,  F.  recovered  the  goods  of  plaintiff  by  replevin.  On 
suit  by  plaintiff  to  recover  of  the  warehouseman  the  value  of  the  goods, 
JiM,  that  a  warehouse  receipt  was  not,  technically,  a  negotiable  instrument; 
that  the  assignee  thereof  occupied  no  better  position  than  the  assignor,  and 


( 
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that,  therefore,  the  plaintiff  oonld  not  reoover.    Seeond  NaHonal  Bank  t. 
WoBnidge,  406. 

WILL. 

1.  A  testator  gave  all  his  estate  to  his  wife  for  life,  with  a  direction  that  after 
her  death  it  should  be  dually  divided  among  his  children  or  the  m»/rwwr% 
nf  th&m.  One  of  the  children  died  after  the  testator's  death,  but  before 
that  of  the  widow,  leaving  a  child.  Held,  that  no  interest  vested  in  the 
deceased  child  under  the  will,  nor  in  the  grandchild,  she  being  neither  one 
of  the  "  children  "  nor  "  survivors."    Linton  v.  Boyd,  6W. 

S.  Words  of  survivorship  in  a  will  should  be  referred  to  the  period  for  the 
payment  or  distribution  of  the  subject-matter  of  the  gift.  lb, 

3.  A  condition  in  a  will  excluding  from  a  share  in  the  estate  any  heir  of  testa- 
tor who  "  goes  to  law  to  break  his  will "  is  valid,  both  as  to  real  and  per- 
sonal property.    Broudford  v.  Bradford,  419. 

4.  Upon  a  breach  of  such  a  condition  the  legacy  forfeited  will  pass  to  the  gene- 
ral residuary  legatee.  Ih, 

5.  Where  a  person  standing  in  a  relation  of  confidence  to  a  testator  who  was 
old  and  in  extremii,  prepared  a  will  in  his  own  favor,  and  procured  a  kins- 
man of  his  to  witness' the  same,  and  caused  the  relatives  and  friends  of  the 
testator  to  leave  the  room  while  the  will  was  read  and  executed,  ?^M,  that 
ihe  jury  had  a  right  to  infer,  from  these  facts  and  circumstances,  fraud  ox 
tndue  influence,  and  that  the  onus  was  on  the  party  propounding  the  paper 
M>  prove  that  it  expressed  the  true  will  of  the  testator.    Hiarvey  v.  3uUen§ 

m 

WORDS. 

•'  CfhOdron,"  see  Will,  1. 

^ Common  Lmo  Jurisdiction**  see  Natubalobatioh. 

*  Oawnamt  to  Build,"  see  Lbssor  and  Lbsskb.] 

"  Deserter,*'  see  Slandbr,  8. 

**  FoTwa/rders^'  see  Garrtbb,  8. 

"  Quaramior"  see  Susbtibb,  1. 

*  Vo^iMkiU  Instrument,'*  see  Warbhoubb  Rbcbitt. 

*•  Survivor,"  see  Will,  1. 

*  Vohmtarjf  Grantee,"  see  Ck>irvBTAHCB,  1. 
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